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Eastern  District  of  Pennsylvania,  to  -wit  : 

BE  IT  REMEMBERED,  That  on  the  25th  day  of  September,  in  the  fifty-third 

£:ar  of  the  Independence  of  the  United  States  of  America,  A.  D.  1828,  M'Carty  & 
avis,  of  the  said  district,  have  deposited  in  this  office  the  title  of  a  book,  the  right 
whereof  they  claim  as  proprietors  in  the  words  following,  to  wit  : 

"  Reports  of  Cases  adjudged  in  the  Supreme  Court  of  Pennsylvania.  By  Thomas 
Sergeant,  and  Wm.  Rawle,  jun.  With  a  General  Index  and  Table  of  Cases.  Vol. 
XV." 

In  conformity  to  the  Act  of  the  Congress  of  the  United  States,  entitled,  "  An  Act 
for  the  encouragement  of  Learning,  by  securing  the  Copies  of  Maps,  Charts,  and 
Books,  to  the  Authors  and  Proprietors  of  sucli  Copies,  during  the  times  therein 
mentioned;"  —  and  also  to  the  Act,  entitled,  "An  Act  supplementary  to  an  Act, 
entitled,  «  An  Act  for  the  encouragement  of  Learning,  by  securing  the  Copies  of 
Maps,  Charts,  and  Books,  to  the  Authors  and  Proprietors  of  such  Copies  during  the 
times  therein  mentioned,'  and  extending  the  benefits  thereof  to  the  arts  of  Designing, 
Engraving,  and  Etching,  Historical  and  other  prints." 

D.  CALDWELL, 
Clerk  of  the  Eastern  District  of  Pennsylvania. 


JUDGES 


THK 


SUPREME  COURT  OF  PENNSYLVANIA. 


WILLIAM  TILGHMAN,  Esq.  Chief  Justice. 

JOHN  B.  GIBSON,  Esq. 
THOMAS  DUNCAN,  Esq. 


MOLTON  C.  ROGERS,  Esq.,  (appointed 

the  15th  of  April,  1826.) 
CHARLES  HUSTON,  Esq.,  (appointed 

the  17th  of  April,  1826.) 


ATTORNEY  GENERAL, 
FREDERICK  SMITH,  Esq. 


Justices. 


It  was  the  intention  of  the  Reporters  to  have  inserted  in  this  volume, 
in  accordance  with  the  resolution  of  the  Law  Association  of  this  city. 
the  Eulogium  upon  the  late  Chief  Justice  TILGHMAN,  by  Horace  Binnev, 
Esq.  The  unexpected  length  of  the  General  Index  has,  however,  ren- 
dered this  impracticable.  It  will  appear  in  the  ensuing  volume. 


778527 


CASES 


IN 


THE  SUPREME  COURT 


OF 


PENNSYLVANIA. 


SOUTHERN  DISTRICT— OCTOBER  TERM,  1826. 
[CHAMBEHSBCIIG,  OCTOBER  17,  1826.] 

WARNER  against  AUGHENBAUGH. 

IN   ERROR. 

A  declaration  in  replevin,  describing  one  of  the  articles  as  a  lot  of  sundries  is  good 
after  verdict,  when  the  defendant  has  claimed  property,  and  gone  to  trial  on  that 
plea. 

On  a  verdict  for  the  plaintiff  in  replevin,  on  the  plea  of  property,  the  jury  should 
find  the  value  of  the  goods,  and  assess  damages  for  their  detention. 

ERROR  to  the  Court  of  Common  Pleas  of  Perry  county. 

A  writ  of  replevin  was  sued  out  by  the  plaintiff*  below  and  de- 
ferfdant  in  error,  Barnet  *flughenbaugh,  to  replevy  out  of  the 
possession  of  John  Warner,  the  defendant,  divers  goods  and  chat- 
tels, viz.  among  other  articles,  that  which  was  described  in  the  writ 
as  a  lot  of  sundries.  To  this  writ  the  sheriff  returned,  that  the 
defendant  claimed  property,  and  bond  was  given.  The  declara- 
tion pursued  the  writ,  and  contained  an  item,  described  as  a  lot 
of  sundries,  valued  at  two  dollars.  Defendant  pleaded  property 
in  himself,  to  which  the  plaintiff  replied,  property  in  himself  ab- 
sque  hoc,  Sfc.  On  these  pleadings  the  parties  went  to  trial,  and 
the  jury  found  for  the  plaintiff,  and  assessed  the  value  of  the  pro- 
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perty  taken  at  seventy-three  dollars  and  sixteen  cents;  and  assessed 
the  damages  for  the  detention  at  twenty-five  dollars  and  eighty- 
five  cents,  with  costs  of  suit,  and  that  he  have  a  return,  irreplevisa- 
ble.  It  appeared  on  the  record,  that  the  plaintiff  prayed  a  writ  of 
retorno  habendo,  which  had  been  issued. 

Penrose,  for  the  plaintiff  in  error. 

1.  The  description  is  too  vague.     A  lot  of  sundries  means  a 
portion.     He  has  got  a  judgment  for  a  portion.     He  can  have  re- 
turn only  of  what  he  has  judgment  for.     It  is  is  not  certain  even 
to  a  general  intent.   \Chitty  PI.  237.     Certainty,  to  a  general  in- 
tent, is  that  which  makes  the  matter  certain  without  recurring  to 
possible  facts,  which  do  not  appear.     Here  there  is  no  certainty, 
without  such  recurrence.  2  Wheat. Selwyn,  914, — "divers  goods 
and  chattels,"  insufficient. 

2.  As  to  assessing  the  damages,  at  the  amount  of  the  plaintiff's 
claim.     Here  the  value  of  the  property  was  submitted,  as  the  stan- 
dard; but  this  was  to  be  estimated  by  a  fictitious  standard.  Penrod 
v.  Mitchell,  (8  Serg.  4*  Rawle,  522,)  is  precisely  this  case. 

Alexander,  contra. 

1.  When  facts  are  equally  in  the  knowledge  of  both  parties, 
there  is  not  the  same  necessity  for  certainty.  6  Comyn's  Dig.  Tit. 
Pleader,  C.  36.     As  to  the  difference  between  judgment  by  de- 
fault and  a  demurrer, — here  the  plaintiff  substantially  showed  a 

food  title;  but  it  is  cured  by  pleading  over  and  verdict.  6  Com. 
digest,  63.  Pleader,  C.  32.  Where  words  not  actionable  are 
joined  with  those  that  are,  the  court  will  intend  that  the  damages 
are  given  only  for  the  actionable  words.  Here  there  were  other 
goods  well  described;  and  some  intendment  must  be  made.  If  the 
defendant  had  demurred,  the  plaintiff  would  have  been  entitled  to 
judgment  for  what  is  good.  2  Com.  495.  Pleading,  3  K.  10. 

2.  Penrod  v.  Mitchell,  bears  out  the  charge.     The  value  of  the 
property  given  is  the  measure.     The  jury  were  directed  not  to  go 
beyond  the  plaintiff's  demand. 

The  opinion  of  the  court,  (TJLGHMAN,  C.  J.,  absent,)  was  deli- 
vered by 

ROGERS,  J.  The  defendant  has  assigned  for  error,  that  the  de- 
scription in  the  declaration,  viz.  that  part  of  it  which  spoke  of  a 
lot  of  sundries,  was  too  general. 

The  declaration,  in  this  case,  would  undoubtedly  have  been  ill 
on  demurrer;  but  then,  upon  the  error  being  pointed  out,  the  court 
under  our  act  of  assembly,  would  have  given  leave  to  amend. 
What  would  have  been  the  effect  of  a  demurrer,  whether  the  plain- 
tiff would  have  been  entitled  to  a  judgment  on  that  part  of  the 
declaration,  which  is  good,  it  is  unnecessary  here  to  determine, 
6  Com.  Dig.  Title  Pleader,  C.  No.  32,  Page  63. 
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Instead  of  pursuing  this  course,  he  puts  in  a  plea  of  property, 
by  which  he  in  effect  says,  that  this  lot  of  sundries,  mentioned  in 
the  plaintiff's  declaration,  is  his  property.  This  the  plaintiff  has 
denied  in  the  record,  and  the  jury  have  adjudged  the  lot  of  sun- 
dries to  belong  to  the  plaintiff,  and  have  assessed  their  value.  In 
addition  to  this,  he  claimed  property  in  the  lot  of  sundries,  when 
the  sheriff  came  to  replevy  them,  gave  a  replevin  bond  for  them, 
and  retained  the  possession  of  them. 

On  this  state  of  the  record,  this  court  are  asked  to  reverse  the 
judgment,  because,  says  the  defendant,  the  description  is  so  gene- 
ral, that  neither  he  nor  the  sheriff  could  know  what  articles  this 
lot  of  sundries  consisted  of,  and  that  he,  the  defendant,  could 
not  be  protected  in  a  second  suit  for  the  same  property.  It  might 
be  sufficient  to  observe,  that  if  he  had  really  laboured  under  this 
difficulty  of  want  of  knowledge,  he  might  easily  have  protected 
himself  by  a  demurrer,  when  he  would  have  been  either  entitled 
to  a  judgment,  or  would  have  compelled  the  plaintiff  to  set  out  the 
description  of  the  goods  with  more  certainty.  But  how  can  the 
defendant  now  say,  that  he  does  not  know  what  the  plaintiff 
meant,  by  a  lot  of  sundries,  after  he  has  claimed  property  in  them, 
to  the  sheriff,  and  on  the  records  of  the  court,  and  after  he  has  re- 
tained and  has  now  the  possession  of  the  very  articles  for  which 
this  suit  is  brought.  But  it  is  said,  the  description  must  be  so 
certain,  that  the  sheriff  can  tell  how  to  make  deliverance  of  the 
property.  This,  however,  will  not  avail  the  defendant,  for  the 
sheriff  is  not  bound  to  redeliver,  unless  the  goods  be  shown  to  him 
by  the  party;  and,  in  the  case  of  a  defendant,  it  has  been  ruled 
to  be  a  good  return  to  say,  Nullus  venit  ex  parte  defendentis 
ad  ostendendum  bona  et  catalla.  Neither  do  I  conceive  that 
there  is  any  force  in  the  objection,  that  the  defendant  would  not 
be  protected  by  plea  of  former  recovery.  This  might  be  done,  in 
case  of  a  second  suit,  by  proper  averments  and  proof.  If  there 
should  be  a  difficulty  in  this,  it  is  one  which  he  might  easily  have 
avoided  by  demurring  for  the  uncertainty  in  the  declaration. 

We  are  not  without  authority  on  this  part  of  the  case.  It  seems 
now  to  be  settled,  that  a  declaration  in  replevin  being  certain  to  a 
general  intent,  is  sufficient,  especially  if  it  be  after  a  verdict.  The 
reasoning  of  the  court,  in  the  case  of  Kempster  v.  Nelson,  2  Wheat. 
Sel.  913, 1  conceive  to  be  decisive  of  the  present  point.  In  that  case, 
the  declaration  was  for  taking  divers  goods  and  chattels,  viz.  a  cer- 
tain parcel  of  lint,  and  a  certain  parcel  of  paper.  The  defendant 
avowed  for  rent;  and  after  a  verdict  for  the  plaintiff,  an  exception 
was  taken  in  arrest  of  judgment,  that  the  declaration  was  uncertain, 
in  not  specifying  the  quantities  contained  in  the  parcel ;  b:it  PARKER. 
C.  J.,  who  delivered  the  opinion  of  the  court,  said  that  the  decla- 
ration would  undoubtedly  have  been  ill  on  demurrer,  but  the  de- 
fendant, having  avowed  the  taking  of  the  goods  in  the  declaration, 
the  avowry  had  cured  the  defect,  as  thereby  both  parties  had 
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agreed  what  the  goods  were,  $c.  And,  as  to  the  difficulty  of  de- 
livering the  goods  upon  a  retorno  habendo,  in  case  the  avowant 
prevailed,  he  said  there  was  no  weight  in  that  objection;  for  the 
sheriff,  when  he  came  to  make  a  return,  might  have  the  defend- 
ant's assistance  to  show  him  which  were  the  goods;  and  he  was  not 
obliged  to  execute  the  writ,  unless  somebody  attended  to  point 
out  the  things  he  was  to  deliver.  2  Saund.  74,  a.  note  1. 

The  principle  upon  which  the  court  grounded  their  opinion,  is, 
"that  both  parties  here  agreed  what  the  goods  were."  Here  both 
parties  are  agreed  what  the  goods  were,  viz.  the  lot  of  sundries; 
the  defendant  by  his  claim  of  property  to  the  sheriff,  his  replevin 
bond,  and  plea  of  property  in  court;  the  plaintiff,  by  his  declara- 
tion, his  replication  of  property  in  himself,  and  his  prayer  on  the 
record,  of  a  writ  of  retorno  habendo. 

In  one  respect,  the  present  is  stronger  than  the  case  of  Kemp- 
ster  v.  Nelson.  That  was  a  motion  in  arrest  of  judgment,  this  is 
after  judgment,  in  a  court  of  error. 

I  have  considered  the  second  error  assigned,  and  understand  the 
court  as  saying,  that  the  jury  should  find  the  value  of  the  goods, 
and  should  assess  damages  for  their  detention.  In  this,  there  is 
no  error. 

Judgment  affirmed. 


G,  OCTOBER  17, 1826.] 

POWER  and  another  against  NORTH. 

IN  ERROR. 

In  October,  1815,  JV.  contracted  with  P.  and  E.,  to  convey  to  them  three  tracts  of 
land  in  July,  1818,  and  give  them  immediate  possession,  in  consideration  where- 
of, P.  and  E.  agreed  to  pay  one  thousand  dollars,  in  three  annual  payments,  of 
three  hundred  and  thirty-three  dollars  and  thirty-three  cents  each  :  it  was  fur- 
ther agreed,  that  if  P.  and  E.  did  not  pay  the  monies  at  the  times  agreed  upon, 
the  agreement  should  be  void,  and  P.  and  E.  should  deliver  up  the  possession 
to  JV.  and  pay  rent  for  the  time  they  occupied.  P.  and  E.  paid  the  first  instal- 
ment, but  no  more  :  they  afterwards  abandoned  the  land,  and  JV.  took  posses- 
sion. Held,  that  JV.  was  not  bound  to  refund  the  instalment  he  had  received, 
reserving  a  reasonable  rent. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Cumberland 
county. 

The  plaintiffs  in  error,  William  Power,  jr.,  and  W.  M.  Elliott, 
late  trading  under  the  firm  of  Power  and  Elliott,  were  plaintiffs 
below,  and  brought  this  action  of  assumpsit  against  Caleb  North, 
the  defendant  in  error  and  defendant  below,  to  recover  back  a  sum 
of  money  paid  by  them  to  the  defendant,  under  an  article  of  agree- 
ment made  between  the  parties  on  the  28th  of  October,  1815, 
which  witnessed  that  the  said  Caleb  North,  for  and  in  coneidera- 
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tion  of  the  monies  hereinafter  agreed  to  be  paid,  kept,  and  per- 
formed by  the  said  Power  and  Elliott,  he,  the  said  Caleb  North, 
for  himself,  his  heirs,  executors,  and  administrators,  by  these  pre- 
sents, doth  agree  to  make  out  a  deed  of  conveyance,  on  or  before 
the  first  day  of  July,  1818,  and  by  good  and  sufficient  conveyance 
in  law,  convey  and  assure  unto  the  said  Power  and  Elliott,  or 
their  heirs  or  assigns,  all  his  right,  title,  claim,  interest,  and  de- 
mand, of  and  to  three  certain  surveys  or  tracts  of  land,  adjoining 
and  contiguous  to  the  Mount  Vernon  Forge  Tract  aforesaid: 
[Here  follows  a  description  of  three  tracts  of  land,  situate  in 
Greenwood  township,  Cumberland  county:]  containing,  in  the 
whole,  about  three  hundred  acres,  be  they  more  or  less,  which 
the  said  North  is  to  give  the  said  Power  and  Elliott,  and  the  said 
North  is  to  give  clear  patents  for  all  the  said  tracts  to  the  said 
Power  and  Elliott,  their  heirs  and  assigns,  at  the  same  time  he 
gives  his  deed  of  conveyance;  the  said  North  is  to  give  the  said 
Power  and  Elliott  immediate  possession  of  the  aforesaid  tracts  of 
land,  subject  to  the  lease  of  Daniel  Young,  deceased,  and  Peter 
Grub,  and  the  claim  of  possession  o/  William  Fowler.  In  con- 
sideration whereof,  the  said  Pouter  and  Elliott,  their  heirs,  exe- 
cutors, and  administrators,  are  to  pay  unto  the  said  Caleb  North, 
his  heirs,  executors,  administrators,  or  assigns,  the  sum  of  one 
thousand  dollars,  in  three  equal  annual  payments;  that  is  to  say, 
three  hundred  and  thirty-three  dollars  and  thirty-three  cents,  on 
the  first  day  of  July  next  ensuing  the  date  hereof;  and  three  hun- 
dred and  thirty-three  dollars  and  thirty-three  cents,  on  the  first 
day  of  July,  in  the  year  of  our  Lord  1S17;  and  three  hundred  and 
thirty-three  dollars  and  thirty-three  cents,  on  the  first  day  of  July, 
1818; — when  the  said  conveyance  is  to  be  given,  together  with  the 
patents  and  other  title  papers  in  the  possession  of  the  said  North. 
It  is  further  agreed  between  the  said  parties,  that  if  the  said  Power 
and  Elliott,  their  heirs  or  assigns,  do  not  pay  the*said  North,  or 
his  heirs  or  assigns,  the  money  at  the  times  above-mentioned  for 
payment  thereof,  then  this  bargain  and  sale  to  be  void  and  of  none 
effect,  and  the  said  Power  and  Elliott,  their  heirs,  administrators, 
and  assigns,  shall,  at  the  request  of  the  said  North,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  yield  and  deliver  up  peaceable 
possession  of  the  said  premises  to  the  said  North,  his  heirs,  execu- 
tors, or  administrators,  as  their  property,  as  if  this  agreement  had 
never  been  made,  and  pay  a  reasonable  rent  for  the  time  they  oc- 
cupy the  same.  And,  for  the  true  performance  of  this  agreement, 
the  said  parties  bind  themselves  to  the  other,  their  heirs  or  assigns, 
in  the  sum  of  five  hundred  dollars,  as  witness  our  hands  and  seals, 
this  day  and  year  first  above  written. 

In  September,  1816,  the  plaintiffs  paid  the  defendant  three 
hundred  and  nineteen  dollars  and  eighty-one  cents,  for  which  the 
defendant  gave  them  his  receipt  indorsed  on  the  above  agreement, 
expressing  it  to  be  "  on  the  within  agreement."  They  paid  no 
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farther  instalment,  but  abandoned  the  lands,  which  were  taken 
possession  of  by  the  defendant,  North. 

The  plaintiffs  requested  the  court  below  to  charge  the  jury — 

1.  That,  by  the  articles  of  agreement,  dated  the  28th  day  of 
October,  1815,  between  Power  and  Elliott  and  the  defendant,  in 
case  of  a  failure  to  pay  ths  whole  amount,  or  any  part  of  the  pur- 
chase money  therein  expressed,  according  to  the  provision  of  the 
said  article,  by  the  said  Power  and  Elliott,  the  said  article  of  agree- 
ment became  void,  and  in  that  event  the  defendant  became  entitled 
to  the  possession  of  the  land  therein  conveyed,  and  the  plaintiffs  be- 
came and  are  now  entitled  to  recover  from  the  defendant  so  much 
of  the  purchase  money  as  was  paid  on  the  contract  between  the 
parties 

2.  That  if  the  jury  believe  that  the  said  defendant  took  posses- 
sion of  the  land  after  a  failure  on  the  part  of  Power  and  Elliott, 
to  pay  the  purchase  money,  according  to  the  terms  of  the  said 
agreement,  that  then  the  said  defendant  has  embraced  the  remedy 
provided  for  him  by  the  said  contract,  that  the  contract  is  re- 
scinded, and  the  plaintiffs  are  entitled  to  recover  the  amount  of  the 
purchase  money  paid  on  the  said  agreement  by  them,  with  inte- 
rest, deducting  therefrom  a  reasonable  rent  for  the  occupation  of 
the  said  land,  according  to  the  agreement  contained  in  the  said 
article. 

The  court  below  charged  as  follows: — 

"The  facts  in  this  case  are  not  disputed;  the  question  is  one  of 
law,  and  arises  on  the  agreement  between  the  parties.  The  agree- 
ment was  in  force  when  the  money  was  paid  by  the  plaintiffs  to  the 
defendant.  The  payment  was  made  in  pursuance  of  the  agree- 
ment, and  according  to  its  terms  and  provisions.  The  defendant, 
therefore,  received  it  in  good  faith,  and  if  there  is  no  agreement 
to  refund,  nor  failure  on  North's  part,  so  as  to  render  a  return  equi- 
table, he  could  hold  and  retain  it  in  good  faith;  and  if  so,  the  law 
would  raise  no  promise  to  refund,  and  it  is  not  pretended  there  is 
any  express  promise.'7 

"  The  bargain  and  sale  was  to  become  void  after  the  default  in 
payment;  that  is,  it  was  to  be  prospectively  void.  By  the  omis- 
sion to  pay,  the  plaintiffs  forfeited  their  right  to  the  contract;  but 
no  intimation  is  given  that  the  defendant  should,  in  any  event,  re- 
fund. Their  whole  contract  was  in  writing;  every  thing  was 
stipulated  in  the  agreement  relative  to  the  covenants  of  the  parties. 
Nothing  was  left  to  implication;  and  if  there  is  nothing  in  the 
agreement  indicating  an  understanding  that  tne  defendant  should 
refund,  the  law  can  raise  none  by  implication.  Where  part'es 
make  a  contract,  and  monies  are  paid  under  it,  if  the  consideration 
fail,  or  the  contract  is  rescinded  by  stipulation,  so  as  to  oe  voi«i  nb 
initio,  then  monies  so  paid,  may  be  rei-uvered  back  in  assitmpsit 
for  money  had  and  received.  But  when  the  agreement  is  rescinded 
by  the  default  of  the  payer,  and  the  payee  can  conscientiously  re- 
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tain,  nothing  but  his  express  agreement  to  refund  can  compel  him 
to  do  it." 

"The  agreement  to  pay  rent  was  to  provide  for  the  event  of 
nothing  being  paid  by  the  purchasers,  under  the  agreement.  From 
the  whole  agreement,  I  would  infer,  it  not  to  have  been  within  the 
intention  of  the  parties,  that  under  the  circumstances  in  evidence, 
the  defendant  should  refund.  Several  other  points  are  put  to  the 
court  for  the  instruction  of  the  jury,  but,  as  we  think  the  la\v  is 
against  the  plaintiffs'  recovery,  it  is  unnecessary  to  go  through 
them." 

To  this  charge  the  plaintiffs  excepted.  The  jury  found  a  verdict 
for  the  defendant,  and  judgment  was  rendered  accordingly. 

Penrose,  for  the  plaintiff  in  error. 

The  opinion  of  the  court  was,  that  we  were  not  entitled  to  re- 
cover, and  this  is  the  point  of  all  our  exceptions.  By  the  express 
terms  of  the  articles,  non  payment  of  money  was  to  be  a  rescin- 
ding, and  either  might  rescind;  in  which  case  the  article  was  to 
become  ipso  facto  void,  which  leaves  the  parties  in  their  former 
situation.  North  took  possession  of  the  land  after  it  was  abandon- 
ed by  Power  and  Elliott-  This  is  a  confirmation  of  their  rescind- 
ing the  contract.  He,  therefore,  cannot  conscientiously  retain  the 
money  paid  on  the  foot  of  the  agreement.  In  Gillet  v.  Maynard, 
5  Johns.  86,  the  principle  is  established.  He  also  cited  Weaver 
v.  Bentley,  1  Caines  Rep.  47.  It  was  a  question  of  fact,  whether 
the  contract  was  rescinded,  and  as  such,  ought  to  have  been  left 
to  the  jury. 

Carothers,  contra. 

The  intention  of  the  parties  was,  that  every  thing  done  under 
the  contract  should  stand,  and  that  it  could  be  rescinded  only  pro- 
spectively.  The  right  to  rescind  was  introduced  exclusively  for 
the  benefit  of  the  vendor.  He  had  his  election  to  regain  the  pos- 
session, if  the  vendees  should  be  unable  to  complete  the  contract. 
This  related  to  the  first  payment:  as  soon  as  that  was  made,  all 
power  to  rescind  on  either  side  was  at  an  end.  Chancery,  there- 
fore, would  execute  the  contract,  unless  the  contract  was  rescinded 
by  the  agreement  of  both;  and  the  question  is,  whether  they  have 
so  rescinded.  No  act  of  this  character  existed,  but  the  taking  of 
possession  by  the  vendor.  The  vendees  abandoned  the  possession; 
the  vendor  resumed  it. 

The  opinion  of  the  court,  (TILGHMAN,  C.  J.  taking  no  part  in 
the  judgment,  having  been  sick  and  absent  at  the  time  of  the  argu- 
ment,) was  delivered  by 

GIBSON,  J.  It  is  a  fair  construction  of  the  articles  to  limit  the 
power  to  rescind  by  the  act  of  one  party,  to  the  vendor  alone.  It 
surely  never  was  intended  to  permit  the  vendees  to  defeat  the  ob- 
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ject  of  the  bargain,  by  omitting  to  do  the  very  thing  which  they 
had  covenanted  to  do.  On  the  contrary,  it  is  evident  from  the 
scope  of  the  contract,  that  the  provision  for  rescinding  was  intro- 
duced for  the  exclusive  benefit  of  the  vendor,  in  case  the  ven- 
dees should  be  unable  to  carry  the  contract  into  effect.  And  the 
power  was  to  be  exercised  only  before  payment  of  any  part  of  the 
purchase  money.  We  cannot  suppose  the  parties  had  in  view  to 
permit  the  vendor  to  put  an  end  to  the  purchase  after  it  should  be 
completed  by  payment  of  all  but  the  last  shilling;  yet,  to  this  ex- 
tent might  the  power  be  carried,  if  the  exercise  of  it  were  permit- 
ted under  any  circumstances  beyond  the  point  which  I  have  indi- 
cated. The  covenant  to  restore  the  possession,  in  case  the  pur- 
chase should  not  be  completed,  is  altogether  consistent  with  this 
construction,  for  by  the  terms  of  the  agreement  the  vendees  were 
to  go  into  possession  before  the  time  appointed  for  payment  of  any 
part  of  the  purchase  money.  But,  notwithstanding  that  the  time 
for  rescinding  by  the  act  of  one  of  the  parties  had  gone  by,  the 
contract  might,  without  any  provision  for  it  in  the  articles,  un- 
doubtedly be  dissolved  by  the  agreement  of  both;  and  in  that  event 
a  right  to  have  the  purchase  money  rescinded  in  the  absence  of  a 
stipulation  to  retain  it,  would  result  as  much  of  course,  as  if  the 
contract  were  dissolved  by  one  of  the  parties,  under  a  power  spe- 
cially reserved.  As  no  stipulation  for  retention  was  pretended, 
the  true  question,  therefore,  was,  whether  the  contract  still  exist- 
ed. The  vendees,  after  having  paid  part  of  the  purchase  money, 
had  suffered  losses  which  induced  them  to  abandon  their  business 
and  remove  from  the  part  of  the  country  in  which  the  premises 
are  situated,  and  the  vendor  quietly  resumed  the  possession  which 
was  found  to  be  vacant,  but  did  no  act  which  can  be  considered  as 
inconsistent  with  a  continuance  of  the  equitable  ownership  of  the 
vendees.  Taking  possession  is,  at  most,  but  an  equivocal  act;  and 
the  burden  of  proving  it  to  the  satisfaction  of  the  jury,  to  have  been 
done  with  an  intent  to  rescind,  lay  on  the  plaintiffs,  without 
which  they  would  not  make  out  a  case.  Even  a  recovery  in  eject- 
ment for  non  payment  of  the  purchase  money,  has  been  considered 
as  not  necessarily  dissolving  the  contract.  Youst  v.  Martin,  3 
Serg.  $•  Rawle,  423.  The  court,  therefore,  were  right  in  their 
conclusion  that  the  plaintiffs  had  failed.  But  it  is  now  contended 
that  the  intent  with  which  the  possession  was  resumed,  ought  to 
have  been  left  to  the  jury.  Had  the  counsel  treated  the  intent  of 
the  vendor  as  matter  of  fact  in  the  court  below,  there  would  be 
much  force  in  his  objection;  but  the  decision  of  the  point  was  sub- 
mitted by  him  as  matter  of  law;  and  in  that  aspect  it  was,  undoubt- 
edly, rightly  decided.  He  prayed  the  court  to  direct  the  jury 
that  if  the  vendor  took  possession,  after  a  failure  by  the  vendees 
to  pay  the  purchase  money,  he  had  embraced  the  remedy  provided 
for  him;  and  that  the  contract  was  ipso  facto  rescinded.  In  this 
he  was  undoubtedly  wrong,  the  act  of  taking  possession  being,  as 
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J  have  said,  equivocal.  And  if  he  had  thought  that  the  actual  in- 
tent of  the  vendor  could  be  called  in  aid  of  his  case,  it  was  his  busi- 
ness to  submit  it  as  a  matter  of  fact  to  the  jury,  instead  of  which, 
he  submitted  it  as  matter  of  law  to  the  court;  and  it  was  held  in 
M'llvaine  v.  M'flvaine,  6  Serg.  Sf  Rawlc,  5.59,  that  if  a  counsel 
ask  a  question  of  the  court,  which  is  answered  against  him,  he  can- 
not assign  for  error,  that  the  court  charged  on  matter  of  fact.  The 
assignment  of  error,  therefore,  is  not  sustained. 

Judgment  affirmed. 


[CBAMBBRSBCRG,  OCTOBER  17,  1826.] 
SCOTT  against  WAUGH. 

IN  ERROR. 

The  owner  of  JVVtf,  a  female  slave,  duly  registered,  directed  by  his  will  that  she 
"  be  continued  with  M.,  my  well  beloved  wife,  during  her  widowhood,  or  natu- 
ral life  :  that,  if  she  many,  JVett  be  valued  at  whatever  time  is  to  come  of  twenty 
years  from  this  date,  and  the  money  arising  therefrom  to  be  proportionably  di- 
vided between  M.  and  W.  if  her  widowhood  or  natural  life  exceed  twenty  years 
from  this  date,  thenj^V//  is  to  be  free,  when  either  of  these  takes  place,  after 
this  term,  not  before."  The  plaintiff",  (the  son  of  JW/,)  was  born  after  the  tes- 
tator's death,  and  within  the  said  twenty  years,  and  while  Nell  was  owned  and 
held  by  the  widow  and  was  registered,  and  afterwards  transferred  by  the  widow 
to  the  defendant.  The  widow  married  again,  in  the  year  the  transfer  was  made. 
Held,  that  the  plaintiff  was  a  freeman. 

ERROR  to  the  Court  of  Common  Pleas  of  Adams  county. 

Homine  replegiando  at  the  suit  of  John  Scott,  a  coloured  boy, 
against  John  Waugh,  in  which  the  court  below  rendered  judg- 
ment for  the  defendant  on  the  following  facts,  agreed  by  the  par- 
ties to  be  considered  as  a  special  verdict,  with  a  right  to  either 
party  to  prosecute  a  writ  of  error,  as  if  the  facts  had  been  found 
by  a  jury,  without  affidavit  or  bail.  The  plaintiff,  John  Scott,  was 
the  child  of  Negro  Nell,  who  was  the  slave  ofrfaron  Finley,  of  the 
county  of  York,  and  was  regularly  registered  by  the  said  Finley  of 
York  county,  as  a  slave.  Agreeably  to  the  act  of  assembly,  Aaron 
Finley  made  his  last  will  and  testament,  duly  executed  and  dated, 
the  10th  day  of  September,  1793;  which  will,  after  the  death  of 
the  testator,  viz.  on  the  27th  day  of  September,  1794,  was  duly 
proved  and  approved,  and  the  testator,  among  other  things,  be- 
queathed Negro  Nell  to  Margaret  Finley,  widow  of  the  testator, 
in  the  following  words: — "  I  further  will,  that  Nell  be  continued 
with  Margaret,  my  well  beloved  wife,  during  her  widowhood, 
or  natural  life;  that,  if  she  marry,  Nell  be  valued  at  whatever  time 
is  to  come  of  twenty  years  from  this  date,  and  the  money  arising 
therefrom  be  proportionably  divided  between  Maria  and  Wil- 

VOL.  xv.  C 
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Ham;  if  her  widowhood  or  natural  life  exceed  twenty  years  from 
this  date,  then  Nell  is  to  be  free  when  either  of  these  takes  place, 
after  this  term,  not  before."  Scott,  the  plaintiff,  was  born  on  the 
10th  of  May,  1803,  within  the  term  of  twenty  years  after  the 
death  of  the  testator,  and  during  the  time  Negro  Nell  was  owned, 
held,  and  claimed  by  Margaret  Finley,  under  the  will,  and  was 
duly  and  regularly  registered  by  the  said  Margaret,  who  then  re- 
mained unmarried,  and  the  widow  of  the  testator,  on  the  19th  of 
October,  1803.  Margaret  Finley,  in  the  year  1809,  for  a  valua- 
ble consideration  to  her  paid,  sold  and  transferred  Scott  and  his 
unexpired  term  of  service,  to  William  Waugh,  and  Waugh 
made  his  last  will  in  writing,  duly  executed,  by  which  he,  among 
other  things,  bequeathed  Scott,  by  the  name  of  his  boy  Jack,  to 
his  son  John  Waugh,  the  defendant.  The  defendant  claims  and 
holds  the  said  Scott  as  a  servant,  until  the  age  of  twenty-eight 
years.  Margaret,  the  widow  of  tflaron  Finley,  married  a  second 
husband  in  the  year  1809,  Negro  Nell  being  then  and  still  in  full 
life. 

The  court  below  rendered  judgment  on  this  case  in  favour  of 
the  defendants. 

Stephens,  for  the  plaintiff  in  error. 

The  issue  of  none  but  slaves  is  to  be  recorded.  The  nature  of 
the  servitude  is  changed  by  the  will;  as  much  as  if  the  change 
were  made  by  law.  The  child,  therefore,  was  born  free.  The 
recording  acts  operate  only  on  the  issue  of  slaves. 

Carothers,  contra. 

Before  the  abolition  law,  there  were  but  three  classes  of  servi- 
tude:— slaves,  properly  so  called;  servants  till  thirty-one  years; 
and  apprentices  and  redemptioners.  The  case  of  the  mother  here 
does  not  fall  under  the  two  latter,  and  it  consequently  must  fall 
under  the  former.  A  servant  for  years  is  bound  to  recompense 
the  master  for  the  offence  of  having  children:  she  is  not  to  be  in  a 
better  situation. 

Stephens  replied. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  Children  follow  the  condition  of  their  mother. 
The  only  question  on  this  case  stated  in  the  nature  of  a  special 
verdict,  is  this, — was  Nell,  the  mother  of  the  plaintiff,  a  slave  at 
the  time  of  her  birth  ?  If  she  was  not,  the  registry  would  not 
make  her  a  servant  until  twenty-eight,  and  he  is  a  free  man.  By 
the  act  for  the  gradual  abolition  of  slavery,  every  negro  and  mu- 
latto child  born  thereafter,  who,  in  case  the  act  had  not  been  made, 
would  have  been  a  servant  for  years  or  life,  or  a  slave,  instead  of 
following  the  condition  pf  his  mother,  is  made  a  servant  until 
twenty-eight;  and,  by  the  supplement  to  that  act  of  the  29th  of 
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March,l7SS,  the  possessor  of  such  child,  that  is,  the  child  of  a  slave, 
is  required  to  register  him,  in  a  prescribed  form,  under  the  pe- 
nalty of  losing  all  right  to  such  child,  and  his  being  immediately 
free.  The  plaintiff,  if  he  be  a  servant  for  years,  would  have  been 
a  slave  for  life,  had  it  not  been  for  those  laws.  By  the  will  of  the 
owner  of  Nell,  (Slaron  Finley,}  Nell  ceased  on  his  death  to  be  a 
slave,  and  became  a  servant  for  years.  No  one  can  be  partly  a 
slave  and  partly  a  servant  for  years,  or  free:  he  must  be  the  one 
or  the  other  entirely.  Slaves  for  life  are  a  distinct  class  of  human 
beings,  without  any  civil  right  or  privilege.  They  can  acquire  no 
property,  because  they  are  themselves  the  property  of  another.  If 
a  slave  is  convicted  of  a  crime,  whose  punishment  is  death,  the 
jury  trying  him  is  to  appraise  and  declare  his  value;  and,  in  case 
he  is  executed,  that  value  is  to  be  paid  out  of  the  state  treasury.  If 
Nell  had  been  executed  for  crime,  the  state  would  not  have  been 
bound  to  pay  to  the  person  entitled  to  her  services  for  twenty  years, 
her  value  for  life,  because  no  one  was  entitled  to  her  services  for 
life.  "My  will  is,  (says  the  testator,)  that  Nell  continue  with  Mar- 
garet, my  wife,  during  her  widowhood  or  natural  life;  and,  if  she 
marry,  Nell  shall  be  valued  at  whatever  time  is  to  come  of  twenty 
years  from  this  date,  and  the  money  arising  therefrom  shall  be  pro- 
portionably  divided  between  my  children,  Maria  and  JVilliam: 
if  her  widowhood  or  natural  life  exceed  twenty  years  from  this 
date,  then  Nell  is  to  be  free  when  either  of  these  takes  place,  after 
this  time  and  not  before."  The  services  of  Nell  are  secured  to 
his  family  until  twenty  years  after  making  the  will.  It  is  a  plain 
declaration  by  the  testator,  that  Nell  shall  be  a  servant  for  twenty 
years.  Without  deciding  an  abstract  principle,  as  to  manumission 
at  a  future  day  by  the  master,  it  is  sufficient  to  say,  that  the  master 
and  owner  of  the  slave  Nell  has  declared  that  she  shall,  from  the 
date  of  his  will,  be  no  longer  a  slave;  but  that  she  shall  be  and 
continue  a  servant  for  twenty  years.  Her  status  and  condition 
in  life  was  changed:  her  perpetual  bondage  was  converted  into  a 
servitude  for  years,  with  all  the  consequences  attending  it,  which 
attend  a  servitude  for  years.  The  curse  of  slavery  was  removed 
by  the  benevolence  of  her  master,  from  the  mother,  and  could  not 
attach  against  her  offspring  born  afterwards.  The  testator  might 
have  altered  or  revoked  his  will,  and  she  continued  a  slave,  or  he 
might  have  sold  her.  The  manumission  from  slavery  and  perpetual 
bondage  took  effect  on  his  death:  the  will  had,  until  that  event,  no 
operation.  Different  states,  where  slavery  is  tolerated,  may  pre- 
scribe particular  forms  and  terms  of  manumission.  Most  of  these 
United  States  in  which  such  state  of  slavery  still  exists,  have 
done  so;  but  we  are  judging  by  the  laws  of  this  state,  which  pre- 
scribe no  particular  solemnity,  and  on  the  intention  of  the  testator 
expressed  in  his  will.  No  doubt  the  testator  might  have  made  the 
mother  free  at  a  particular  period,  and  declared  her  issue  should 
continue  slaves}  but  he  hat  not  so  declared.  It  was  asked  of  the 
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counsel  of  the  defendant,  to  whom  did  the  issue  belong,  whose 
servant  was  he?  The  counsel  seemed  to  admit  that  he  belonged 
to  the  personal  representatives.  To  his  widow,  under  whom  the 
defendant  claims,  he  did  not  belong.  She  had  only  a  claim  to  the 
services  of  his  mother  during  her  widowhood.  His  representa- 
tives have  not  registered  the  plaintiff,  nor  do  they  claim  him.  In 
1809,  when  the  widow  married,  she  lost  all  right  to  the  services 
of  the  mother.  The  value  of  the  residue  of  the  twenty  years, 
which  Nell  had  to  serve,  was  bequeathed  to  the  children  of  the 
testator.  The  manumission  here  does  not  depend  on  the  princi- 
ples of  contract,  but  is  an  act  of  benevolence  by  a  last  will,  on 
which  the  intention  of  the  testator  is  to  prevail,  and  a  liberal  and 
large  construction  should  be  given  to  effectuate  such  intention. 

The  testator  has  not  bequeathed  his  property  in  Nell  to  any 
one, — her  services  for  twenty  years  he  has.  I  cannot  conceive 
why  it  is  the  widow  of  the  testator  could  hold  the  issue:  the  pro- 
perty in  the  mother  was  not  in  her,  if  the  issue  is  now  the  servant 
of  any  one,  it  must  be  of  the  children ;  for,  on  her  marriage, 
the  widow  forfeited  all  the  right  to  the  term  of  years  she  had  in 
the  mother.  The  children  set  up  no  claim  from  1809.  The  pre- 
sumption is,  that  they  have  abandoned  all  claim  to  her  services, 
if  they  ever  had  a  right.  Between  the  children  and  the  present 
defendant  there  is  no  connexion,  neither  privity  of  estate  nor  pri- 
vity of  contract.  But  I  do  not  think  he  was  the  servant  of  any 
one:  the  implication  is  a  manifest  one,  that  all  his  legatees  should 
have  of  interest  in  Nell,  was  her  service  for  the  residue  of  the 
twenty  years;  he  did  not  intend  the  issue  should  be  servants:  he 
has  not  said  so.  If  the  act  of  abolition  had  not  passed,  this  man, 
if  he  is  now  a  servant  would  then  have  been  a  slave,  and  his  issue, 
ad  infinitum.  This  difference  can  make  no  change  in  the  con- 
struction of  the  will.  It  never  can  be  supposed,  that  this  testator 
bequeathing  the  services  of  Nell  for  twenty  years,  and  no  longer, 
and  that  she  should  then  be  free,  intended  her  issue  should  be 
slaves.  He  minutely  regulates  the  right  any  one  should  have  in 
Nelly  in  any  event,  to  twenty  years.  It  would  be  an  unnatural 
construction  of  this  will  to  say,  that  he  died  intestate  as  to  the  is- 
sue, and  that  the  issue  descended  as  property  to  his  children,  who 
had  not  the  property  in  Nell,  but  her  services  for  twenty  years^ 

On  the  whole  case,  my  opinion  is,  that  there  is  a  middle  state 
between  servitude  and  slavery,  and  that  Nell,  on  her  master's  death, 
became  a  servant  for  twenty  years;  and,  consequently,  her  chil- 
dren as  much  free  as  the  children  of  any  white  woman.  There 
is  not  much  to  be  found  in  the  books  on  the  question:  there  is, 
however,  one  case,  whose  principles  strongly  bear  on  it,  Oakford 
v.  Waring,  14  Johns.  184.  It  was  there  decided,  that  where  two 
of  three  tenants  in  common  of  a  slave  manumitted  him,  this  was 
sufficient  to  entitle  him  to  his  freedom;  and  the  reason  given  by 
Mr.  Justice  SPENCER,  who  delivered  the  opinion  of  the  court,  was, 
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that  no  one  can  be  partly  a  slave  and  partly  free,  or  a  slave  for 
one  third  of  the  time  and  free  two  thirds;  he  must  be  either  the 
one  or  the  other  entirely,  and,  that  he  had,  no  doubt  suffering  the 
plaintiff  to  act  as  a  freeman,  without  any  claim  or  pretence  that 
he  was  a  slave,  would  authorize  the  inference  of  a  manumission 
by  the  other  tenants  in  common,  and  every  presumption  in  favour 
of  liberty  and  freedom  ought  to  be  made.  No  one,  after  the  tes- 
tator's death,  had  a  property  in  Nell  for  life.  She,  then,  was  not 
a  slave  for  life;  and,  not  being  a  slave  for  life,  her  children  must 
be  free.  I  am  therefore  of  opinion  that  the  defendant  is  a  free  man, 
and  that  the  judgment  should  be  reversed,  and  judgment  entered 
for  the  plaintiff. 

Judgment  reversed,  and  judgment  entered  for  the  plaintiff*. 


[CBAMBEBSBUHG,  OCTOBER  17, 1826.] 

CURTIS  against  BUZZARD. 

IN  ERROR. 

Where  there  are  several  actions  depending,  by  the  same  plaintiff  against  different 
defendants,  and  the  parties  agree  that  the  verdict  and  judgment  in  one  case 
shall  govern  all,  and  the  same  witnesses  are  examined  in  each  suit,  the  plaintiH  is 
not  entitled  to  recover  from  each  defendant  the  costs  for  the  attendance  of  each 
witness,  and  mileage. 

ON  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Frank/in 
county,  it  appeared  that  this  was  an  action  of  replevin  for  sheep, 
brought  by  Jlzabah  Curtis  against  John  Buzzard.  The  plaintiff 
brought  ten  other  actions  of  replevin  against  ten  other  persons,  for 
sheep,  all  part  of  the  same  flock,  and  the  property  depending  on  the 
same  title.  It  was  agreed,  that  only  one  of  these  actions,  viz.  the  one 
in  which  David  Washebaugh  was  the  defendant,  should  be  tried, 
"and  all  the  others  should  be  governed  by  the  verdict  and  judg- 
ment in  that  case,  whether  for  the  plaintiff  or  defendant;  and,  in 
case  it  should  be  for  the  plaintiff,  then,  in  each  of  the  other  cases, 
the  damages  should  be  calculated  by  the  number  of  sheep,  in  pro- 
portion to  the  damages  found  in  that  case."  The  plaintiff  obtained 
a  verdict  and  judgment  against  IVashcbaugh,  in  which  the  costs 
of  all  the  witnesses  were  taxed.  The  same  witnesses  were  sum- 
moned in  each  suit,  and  the  only  question  was,  whether  the  plain- 
tiff was  entitled  to  recover  from  each  defendant  the  costs  for  the 
attendance  of  each  witness,  and  of  mileage. 

M'Culloch,  for  the  plaintiff  in  error,  observed  that  the  agree- 
ment to  try  but  one  cause  was  not  made  until  the  time  of  swearing 
the  jury.  It  would  be  unreasonable  and  unjust  to  compel  one  de- 
fendant to  pay  all  the  costs,  and  it  would  be  difficult  to  apportion 


22  SUPREME  COURT        [Chambetsburg) 

(Curtis  v.  Buzzard.) 

them.  Another  objection  to  the  course  pursued  by  the  court  be- 
low is,  that  the  defendant  against  whom  the  costs  are  taxed,  may 
prove  insolvent,  and  thus  the  plaintiff  lose  his  costs  altogether. 
The  circumstance  of  all  the  witnesses  being  summoned  by  the 
same  plaintiff,  can  make  no  difference,  because  the  court  will  not 
inquire  into  any  case,  except  the  particular  one  in  which  the  costs 
arise. 

Crawford,  for  the  defendant  in  error,  answered,  that  the  act  of 
assembly  considered  a  certain  sum  per  day  a  sufficient  compensa- 
tion for  attendance.  Jlct  of  the  27th  of  February,  1821,  Purd. 
Dig.  295.  Suppose  the  verdict  had  gone  against  the  plaintiff, 
must  he  have  paid  the  witnesses  eleven  times  over?  This  will 
scarcely  be  contended  for,  and  yet  the  opposite  argument  goes  that 
length.  A  justice  of  the  peace  is  not  allowed  costs,  as  a  witness 
for  the  commonwealth  on  the  first  day  of  the  court,  when  he  at- 
tends to  return  his  recognizance.  6  Sinn.  397. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  Unless  the  plaintiff  is  liable  to  the  witnesses 
for  their  attendance  in  each  suit,  he  cannot  recover  it,  because  he 
can  recover  no  more  than  he  pays,  or  is  liable  to  pay.  Now,  it 
would  be  extraordinary,  indeed,  if  a  witness  could  demand  the 
price  of  eleven  days'  attendance,  when  in  fact  he  attended  but  one. 
The  law  admits  of  no  such  extravagancies.  He  is  to  be  paid  a  cer- 
tain sum  fixed  by  law,  for  each  day's  attendance,  and,  having  re- 
ceived that,  he  is  entitled  to  no  more.  The  principle  which  must 
govern  this  case  has  been  established  by  this  court.  We  decided, 
that  a  justice  of  the  peace,  who  attends  as  a  witness  in  a  criminal 
case,  is  not  entitled  to  any  allowance  as  a  witness  on  the  first 
day  of  the  court,  because  it  is  his  duty  to  attend  on  that  day,  and 
make  return  of  the  recognizance 'taken  by  him.  6  Binn.  397.  So 
also  we  decided,  that  when  the  same  parties  referred  two  suits  to 
the  same  arbitrators,  who  transacted  business  in  each  of  the  suits 
on  the  same  day,  they  should  be  allowed  but  one  day's  pay,  be- 
cause they  were  employed  but  one  day. 

In  the  present  case,  the  witnesses  received  full  compensation 
for  each  day's  attendance,  in  the  action  against  Washebaugh* 
Therefore  they  can  demand  no  more  from  the  plaintiff,  nor  can 
the  plaintiff  recover  it  from  the  defendant.  The  Court  of  Common 
Pleas  was  right,  therefore,  in  refusing  to  tax  the  attendance  of 
those  witnesses  as  costs  in  this  case.  If  it  should  happen  that  the 
same  person  should  be  summoned  as  a  witness  by  different  parties 
in  different  suits,  the  court  may  easily  do  justice  by  apportioning 
the  costs  of  attendance  among  the  persons  by  whom  the  witness 
was  summoned. 

I  am  of  opinion  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 
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IIILDEBRAND  against  DEARDORF. 

IN   ERROR. 

Defendant  was  surety  with  P.,  for  land  taken  by  P.  at  an  appraisement,  in  a  re- 
cognizance tor  the  payment  of  distributive  shares,  one  of  which  belonged  to  the 
ward  of  1).  J).  afterwards  took  a  bond  from  defendant  and  P.,  with  a  view  to 
release  the  recognizance,  on  which  bond  the  present  suit  was  brought.  After 
this  suit,  J).  instituted  an  action  on  the  recognizance,  to  recover  an  amount  of 
interest  for  which  he  had  taken  l"s.  note,  and  had  judgment,  and  a  levy  on  the 
lands,  and  a  return  of  unsold  for  want  of  buyers :  7A-W,  to  be  no  defence  to  the 
present  claim,  cither  in  whole  or  in  part. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of 
tftdams  county. 

Henry  Pickering,  and  John  Hildebrand,  his  surety,  entered 
into  a  recognizance  to  the  Orphans'  Court  of  the  county  of  York, 
conditioned  to  secure  the  payment  of  the  distributive  shares  of  his 
brothers  and  sisters,  arising  from  the  estate  of  his  father,  taken  by 
him  at  the  appraisement.  After  the  recognizance  was  taken,  the 
plaintiff  in  this  suit,  who  was  the  guardian  of  Rebecca  Pickering, 
a  daughter  of  the  intestate,  made  an  arrangement  with  Henry 
Pickering  and  John  Hildebrand^  to  release  the  recognizance,  so 
far  as  respected  Rebecca's  claim,  and  to  take,  instead  thereof,  the 
bond  of  them,  for  the  recovery  of  which  this  suit  was  brought. 

The  defence  relied  on  was,  that,  in  pursuance  of  an  agreement 
between  Henry  Pickering,  the  principal,  and  John  Deardorf, 
the  guardian,  and  without  the  consent  of  the  surety,  a  scire  facias 
was  issued  against  Henry  Pickering,  on  the  recognizance,  at  the 
suit  of  Rebecca,  a  judgment  obtained,  on  which  there  was  a  fieri 
facias  upon  which  there  a  levy  on  the  land  taken  at  the  ap- 
praisement, a  venditioni  exjionas,  and  a  return  by  the  sheriff,  that 
the  land  remained  unsold  for  want  of  buyers.  It  appeared,  that 
the  proceeding  in  York  county  was  intended  to  secure  only  the 
amount  of  interest,  indorsed  on  the  bond,  as  paid,  which  never 
had  been  received,  Deardorf,  having  taken  the  note  of  Henry 
Pickering  for  the  amount,  which  note  Pickering  had  failed  to 
discharge.  The  plaintiff  gave  the  defendant  credit  for  the  pay- 
ments indorsed  on  the  bond,  and  relied  upon  the  proceedings  in 
York  county,  to  recover  it  from  Henry  Pickering  the  principal. 
The  suit  on  the  recognizance  was  instituted  since  the  commence- 
ment of  this  action. 

The  defendant  contended  that  these  circumstances  were  an  ab- 
solute discharge  of  him,  as  surety;  and,  secondly,  if  not  an  abso- 
lute discharge,  they  constituted  a  defence  pro  tanto. 


24  SUPREME  COURT        [Chambersburg, 

(Hildebrand  v.  Deardorf.) 

Carothers,  for  the  plaintiff  in  error, 

We  were  discharged  from  the  amount  of  the  credits  on  the 
bond  by  the  receipts  indorsed,  and  the  note  given  for  those  sums 
by  Pickering.  The  release  of  the  recognizance  was  the  conside- 
ration of  the  bond,  and  the  benefit  we  derived  was  having  the 
land  bound  by  this  and  other  recognizances  released,  and  the  fund 
pledged  for  other  recognizances,  on  which  we  were  personally 
liable,  enlarged  so  as  to  enable  the  plaintiff  to  get  satisfaction  out 
of  that  fund  without  recourse  to  us.  By  again  coming  on  the 
land,  we  are  injured  pro  tanto  as  to  every  thing  drawn  from  it. 
The  plaintiff  was  bound  to  look  to  Pickering  for  the  amount  of 
the  note,  and  not  to  recover  it  out  of  our  fund,  which  he  had  re- 
leased. Having  obtained  from  us,  we  are  entitled  to  a  credit  pro 
tanto  on  that  ground,  and  also  to  a  further  credit  for  the  same 
sum  on  the  ground  of  his  having  released  so  much  of  the  bond, 
in  consideration  of  the  note  drawn  by  Pickering. 

Stevens,  contra. 

This  defence  ought  to  have  been  set  up  in  the  scire  facias  on 
the  recognizance,  it  cannot  be  set  up  in  a  suit  which  was  brought 
long  before  these  transactions  took  place.  None  but  transactions 
relative  to  the  contract  which  is  the  meritorious  cause  of  action, 
can  be  made  the  ground  of  a  particular  equity.  Equity  arises 
from  intrinsic  and  not  extrinsic  circumstances.  The  court  gave 
the  party  all  he  asked.  By  giving  the  notes,  there  was  only  a 
change  of  security  for  the  same  debt. 

Carothers,  in  reply. 

If  judgment  had  been  obtained  on  the  notes,  and  the  land  bound 
by  the  recognizance  had  been  levied,  it  would  have  been  sold  sub- 
ject to  the  recognizance,  which  shows  that  the  bail  was  injured  by 
the  sale  on  the  recognizance. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J.,  (after  stating  the  case.)  I  cannot  perceive  how 
Hildebrand,  the  surety,  can  be  considered  as  absolutely  discharged 
from  his  liability  in  this  bond.  It  is  not  put  to  the  court  and  jury 
on  the  ground  of  an  actual  fraud,  or  combination  between  Picker- 
ing and  Deardorf,  to  cheat  and  defraud  Hildebrand,  the  surety. 
Had  there  been  a  combination  between  them  to  cheat  and  defraud 
the  surety,  out  of  part  of  an  entire  sum,  it  would,  I  apprehend,  so 
far  as  respects  the  surety,  have  avoided  the  whole  bond.  It  would 
have  proved  a  complete  defence  to  the  whole  amount  claimed 
in  this  action.  If,  however,  the  defendants  relied  upon  an  actual 
fraud,  the  attention  of  the  court  and  jury  should  have  been  drawn 
to  it,  either  by  a  plea  of  fraud,  or  by  notice  of  special  matter,  in 
which  the  fraud  and  combination  should  have  been  distinctly 
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charged.  It  has  been  ruled  in  a  case  decided  at  Lancaster, 
(  The  President  of  the  Orphan's  Court,  for  the  use  of  Graff  and 
others  v.  GrajfS)  to  be  insufficient  to  state  facts  and  circumstances, 
from  which  a  jury  may  infer  fraud.  * 

If  that  had  been  the  issue  here  trying,  what  difficulty  could  the 
jury  have  had?  It  certainly  was  not  in  the  contemplation  of  Dear- 
clorf  and  Pickering  to  defraud  Hildebrand.  The  arrangement 
was  merely  intended  by  them  to  secure  the  payment  of  the  inte- 
rest indorsed  on  the  bond  as  paid,  when  in  truth  and  in  fact  it  re- 
mained unpaid.  Not  that  the  surety  should  pay,  but  that  it  should 
be  taken  out  of  the  funds  of  the  principal. 

It  will  be  observed,  that  I  take  the  distinction  between  an  actual 
and  a  legal  fraud.  In  the  one  case,  it  would  avoid  the  whole 
bond;  in  the  other,  it  would  be  an  avoidance  pro  tanto  only.  And 
this  leads  me  to  consider,  whether  this  be  a  defence  pro  tanto; 
whether  the  surety  has  received  any  injury  whatever,  from  the 
arrangements  and  proceedings  of  his  principal,  and  Deardorf,  the 
guardian  of  Rebecca. 

What  may  be  the  effect  of  the  proceeding  in  York  county; 
whether  they  have  or  can  lessen  the  security  of  Hildebrand,  as 
bail  in  the  recognizance,  it  is  unnecessary  here  to  determine.  Is 
it  a  defence  to  this  action?  If  it  be  a  defence  pro  tanto,  it  can  only 
be  for  the  amount  actually  received.  Here  the  suit  was  brought 
in  York  county,  after  the  suit  in  Jldams  county;  and  at  the  time 
of  trial  nothing  had  been  recovered.  It  is  true,  a  judgment  had 
been  obtained,  a  fieri  facias  and  venditioni  exponas  had  been 
issued;  but  the  land  had  been  returned  unsold  for  want  of  buyers. 
What  sum  then  could  the  jury  have  deducted  from  the  bond?  clear- 
ly not  the  amount  of  the  judgment,  for  peradventure  it  may  never 
be  recovered.  I  cannot  therefore  perceive  how  Hildebrand  has 
sustained  such  an  injury,  as  to  avail  him,  in  his  defence  to  this 
suit.  If  his  interest  be  affected,  on  which  I  would  not  wish  to 
be  understood  as  giving  any  opinion,  he  must  resort  for  redress  to 
the  Court  of  Common  Pleas  for  the  county  of  York. 

Judgment  affirmed. 


VOL.  xv. 
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FRAZIER  and  another,  Administrators  of  FRAZIER,  against 

FUNK. 

IN   EEKOR. 

The  court  may  allow  the  jury  to  take  out  with  them  the  statement  of  particular 
items  of  account  by  a  party  and  calculations,  but  no  item  should  be  inserted,  un- 
less there  has  been  some  evidence  given  of  it. 

THIS  case  was  brought  up  by  writ  of  error  from  the  Court  of 
Common  Pleas  of  Perry  county,  and  the  plaintiffs  in  error  were 
plaintiffs  below.  A  verdict  and  judgment  were  rendered  for  the 
defendant,  and  a  certificate  returned  by  the  jury  that  the  plaintiffs 
were  indebted  to  him  in  the  sum  of  two  hundred  and  thirty  dol- 
lars and  eighty-two  cents. 

The  defendant  admitted  the  plaintiff's  claim  in  the  court  below, 
which  was  founded  on  a  note  for  one  hundred  and  four  dollars,  but 
relied  on  a  set-off  to  a  larger  amount,  and  the  single  question  be- 
fore the  court  here  was,  whether  the  court  below  had  erred  in  al- 
lowing the  defendant  to  hand  to  the  jury,  as  they  went  out  to 
consider  of  their  verdict,  the  following  paper,  containing  certain 
items  with  calculations. 

HENRY  FUNK'S  STATEMENT  AND  SET-OFF,  AND  CALCULATIONS 
MADE  OF  THE  SAME. 

To  boarding  Paul  Frazicr,  sen.,  washing  and  mending 
for  him,  and  taking  care  of  his  person,  from  the  first 
day  of  Jjpril,  1815,  to  the  first  day  of  February ,IS19: 
three  years  and  ten  months, — equal  to  one  hundred  and 
ninety-six  weeks,  at  two  dollars  per  week,  -  $392,00 

To  taking  care  of  the  person  of  Paul  Frazier  from  the 
time  he  was  struck  with  the  palsy;  to  wit,  from  the 
tenth  day  of  May,  1818,  to  the  first  day  of  February, 
1819:  eight  months  and  twenty  days, — equal  to  two 
hundred  and  sixty  days,  at  seventy-five  cents  per  day,  $  195,00 

To  cash  paid  Alexander  JRodgers,  for  tax,  -         1,00 

To  do.  Esq.  Doyle,  M'Farland's  paper,  4,G5 
Interest  from  the  4th  of  May,  1819,  to  the 

6th  of  February,  1823,      -  1,05     5,70 

To  cash  paid  James  Given  for  funeral,  7,05 

Interest  from  the  3d  of  August  to  the  same 

time,  1,47     8,52 

S15,22 
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Amount  brought  overt      $602,22 
To  cash  paid  Jesse  Kirkpatrick,  5,00 

Interest  from  the  3d  of  Jtugust,  1S19,  to 

the  same  time,                                                1,05     6,05 
^JBR  •  

To  cash  paid  Henry  Jlken,  50,00 

Interest  from  the  1st  of  September,  1816, 

to  the  same  time,      -  19,25  69,25 


Note  from  Funk  to  Frazier,      -  §104,00 

Interest  from  the  14th  of  February,  1820, 

to  the  Gth  of  February,  1823,     -  18,72 

~*  <*    I 

Ramsey,  for  the  plaintiffs  in  error. 

The  court  had  no  right  to  send  out  the  defendant's  statement: 
it  can  be  done  only  by  consent.  Alexander  v.  Jameson,  5  Sinn. 
238.  The  practice  will  give  rise  to  management,  and  be  attended 
with  pernicious  consequences. 

Metzger  and  Carothers,  in  reply,  were  stopped  by  the  court 

GIBSON,  J.,  delivered  the  court's  opinion.  (TJLGHMAN,  C.  J., 
being  indisposed  during  the  argument,  took  no  part  in  the  deci- 
sion.) 

With  reasonable  caution  on  the  part  of  the  court,  no  unfair- 
ness can  be  practised  in  sending  out  a  paper  such  as  this.  Of  its 
consequences,  no  test  is  so  good  as  experience,  and  that  proves  not 
only  its  fairness,  but  its  great  utility.  Indeed,  where  accounts  are 
submitted  to  a  jury,  it  would  be  impossible  to  get  along  without 
it.  It  originated  with  mutual  convenience  and  the  agreement  of 
parties;  but  it  has  prevailed  so  long  and  so*  uninterruptedly  as 
to  have  grown  to  be  a  rule  of  practice,  and  as  such  we  are  not 
bound  to  disturb  it.  It  is  doubtless  susceptible  of  abuse;  and 
the  court  ought  to  see  that  what  purports  to  be  a  mere  statement 
of  particulars,  be  so  in  fact,  that  it  be  subservient  only  to  purposes 
of  calculation,  and  contain  no  item  of  which  at  least  evidence  has 
not  been  given.  Thus  restricted,  a  statement  of  particulars  will 
afford  salutary  assistance  to  jurors,  who  are  seldom  expert  at  ac- 
counts. There  was  therefore  no  error  in  permitting  the  paper  to 
go  out. 

Judgment  affirmed. 


2S  SUPREME  COURT         [Chambersburg, 


[CUAMBSHSBUIIG,  OCTOBER  26,  1826.] 

GARDNER  and  another,  Administrators  of  GARDNER, 
against  FERREE. 

IN  ERROR. 

The  surety  in  a  bond,  a  short  time  before  he  died,  directed  his  wife  to  request  the 
obligee,  to  sue  out  the  bond,  as  he  could  get  the  money  then  of  the  principal. 
Five  months  after  the  death  of  the  surety,  the  wife,  not  being  administratrix, 
communicated  this  message  to  the  obligee ;  who  offered  her  the  bond  to  bring 
suit  on,  which  she  refused.  Held,  that  these  circumstances  did  not  discharge  the 
surety,  though,  by  delay  in  bringing  the  suit,  the  property  of  the  principal  was 
levied  on  by  another  judgment  creditor,  and  sold. 

ERROR  to  the  Court  of  Common  Pleas  of  Adams  county. 

Jacob  Ferree,  the  plaintiff  below  and  defendant  in  error,  brought 
this  suit  against  Jacob  Gardner  and  John  Wiseman,  administra- 
tors of  Martin  Gardner,  deceased,  the  defendants  below  and  plain- 
tiffs in  error,  on  a  joint  and  several  bond  given  by  William  Gard- 
ner and  Martin  Gardner,  dated  the  1st  of  <ftpril,  1816,  condi- 
tioned for  the  payment  of  two  hundred  and  fifty  dollars  and  forty- 
seven  cents,  with  interest,  and  it  was  tried  under  the  plea  of  pay- 
ment with  leave,  and  a  verdict  given  for  the  plaintiff  below. 

The  facts  were  stated  in  the  charge  of  the  court  to  the  jury  to 
be,  that  Martin  Gardner,  a  short  time  before  he  died,  said  his 
estate  should  not  pay  this  bond;  that  he  was  only  bail,  and  it  could 
be  now  had  of  William  Gardner,  the  principal.  Martin  soon 
died.  Some  time  after,  the  witness  went  with  the  widow  of  Mar- 
tin to  Jacob  Ferree,  the  plaintiff,  and  she  told  him  that  Martin 
had  said  he  must  push  Mr.  Gardner,  for  it  could  be  got  from  him 
now:  and,  if  he  did  not,  Martin's  estate  would  not  be  liable,  he 
was  only  bail.  It  was  near  the  court,  or  after  court,  and  Ferree 
said  he  could  not  till  after  the  court,  but  offered  the  bond  to  her, 
and  told  her  to  sue,  which  she  refused.  Suit  was  brought  to  •Au- 
gust Term,  1821,  and  judgment  had:  no  fieri  facias  issued.  On 
a  judgment  afterwards  had  against  William  Gardner,  and  fieri 
facias  to  rfpril  Term,  1822,  at  the  suit  of  some  other  creditor, 
the  money  was  made.  The  witness  stated  that  Mr.  Gardner  had 
his  personal  property  about  him  until  it  was  sold  in  the  last  men- 
tioned suit.  Letters  rf  administration  issued  about  1819  or  1820, 
to  the  defendants. 

The  court  then  instructed  the  jury  as  follows: — 
/  "The  first  point  made  by  the  plaintiff,  is,  that  the  widow  had 
no  right  to  demand  a  suit  to  be  brought,  and  that  it  imposed  no 
obligation  on  Ferree  to  sue.  It  appears  to  me  like  a  casual  con- 
versation between  the  widow  and  the  plaintiff,  not  calculated  suf- 
ficiently to  put  him  on  his  guard,  so  as  to  inform  him  that  if  her 
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request  was  refused,  he  would  lose  his  debt.  A  demand  coming 
from  a  stranger,  if  in  any  event  good,  should  certainly  be  very 
pointed  and  clear;  free  from  doubt  or  misinterpretation,  giving  in- 
formation to  the  plaintiff  that  he  would  certainly  lose  his  money,  if 
he  did  not  immediately  proceed.  I  cannot  consider  the  conversa- 
tion referred  to  as  sufficiently  precise  and  specific,  coming  from  the 
person  it  did,  and  standing  in  the  relation  she  did  to  the  parties. 

"The  offer  of  the  bond  to  the  widow  to  sue  upon  it,  and  thus  to 
save  the  estate  of  Martin,  shows  how  reasonable  it  is,  that  such 
demand  should  not  be  made  by  a  stranger,  but  by  a  person  stand- 
ing in  the  relation  of  surety. 

"Although  Martin  Gardner  may  in  his  lifetime,  on  his  death- 
bed, have  warned  his  wife  that  she  should  notify  Jacob  Ferree  to 
prosecute  this  claim  against  William  Gardner,  or  his  estate  would 
not  be  liable,  and  she  in  the  presence  of  a  witness,  some  time  after 
his  death,  communicated  that  warning  to  Jacob  Ferree,  it  would 
not  discharge  the  defendants." 

To  this  charge  the  defendants  excepted. 

Stephens,  for  the  plaintiff  in  error. 

The  simple  point  on  which  the  case  was  put,  was,  that  the  direc- 
tion of  a  surety  on  his  death-bed  to  his  wife,  to  inform  the  obligee 
to  sue,  will  not,  if  executed  by  the  wife,  be  sufficient  to  discharge 
the  bail.  The  authority  of  the  wife  to  demand  suit  to  be  brought, 
was  not  revoked  by  the  death  of  the  husband. 

Carothers,  contra. 

The  offer  to  permit  the  wife,  who  acted  on  the  part  of  her  hus- 
band, to  bring  suit  on  the  bond,  obviated  every  claim  to  a  particu- 
lar equity  from  the  notice.  The  wife's  authority  expired  with  her 
husband.  There  were  other  persons,  namely,  the  administrators, 
under  whose  control  the  whole  matter  was,  when  the  notice  and 
request  were  given  by  the  widow.  There  was  an  interval  of  a 
year,  or  at  least  five  months  from  the  death  of  the  husband.  No 
one  but  the  administrators  could  move  in  the  matter,  and  the  plain- 
tiff was  bound  to  attend  to  the  requisition  of  no  one  else. 

The  opinion  of  the  court,  (TILGHMAN,  C.  J.  taking  no  part  in 
the  judgment,  having  been  indisposed  during  the  argument,)  was 
delivered  by 

GIBSON,  J.  Courts  of  equity  hove  gone  to  an  extreme  in  favour 
of  sureties,  often  granting  relief  for  a  constructive  equity,  the  ex- 
istence of  which  the  surety  himself  did  not  even  suspect.  I  would 
be  unwilling,  in  cases  of  this  sort,  to  go  beyond  the  rule  in  Cope 
v.  Smith,  8  Serg.  fy  Rawle,  110,  that  the  surety  shall  be  exone- 
rated only  where  the  obligee  has  refused  to  bring  suit,  or,  (what  I 
take  to  be  the  same  thing,)  to  suffer  the  surety  to  do  it  in  his  name, 
after  a  positive  request  and  explicit  declaration  by  the  surety  that 
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he  would  otherwise  hold  himself  discharged.  The  reporter  has 
added  a  query,  whether  the  surety  would  be  discharged,  if  it 
should  appear  that  the  insolvency  of  the  principal  would  have 
prevented  the  money  from  being  obtained,  if  suit  had  been  brought 
when  required.  Surely  not.  A  surety  is  liable  at  law,  and  when 
he  comes  into  equity,  he  ought  to  show  a  substantial  ground  of 
relief, — actual  injury,  and  not  a  mere  possibility  of  injury  from 
the  negligence  of  the  obligee, — for  an  equity  can  arise  from  no- 
thing less.  A  constructive  injury  can  give  rise  only  to  a  cort- 
structive  equity,  which  is  insufficient  to  discharge  an  obligation 
arising  from  one  of  the  most  solemn  acts  known  to  the  law.  He 
surely  ought  not  to  be  exonerated,  because  the  obligee  did  not 
choose  to  indulge  him  in  an  experiment  that  would  have  produced 
no  consequences.  He  ought  to  show  that  his  request  was  reason- 
able, and  that  he  was  deprived  of  what  was  not  merely  a  specula- 
tive benefit.  In  the  court  below  no  difficulty  was  made  as  to  this, 
and  we  are  to  suppose  that  the  money  might  have  been  obtained 
from  the  principal.  But  it  appeared  the  surety  had  declared  on 
his  death-bed  that  his  estate  should  not  be  liable  for  this  debt, 
as  he  was  only  a  surety,  and  the  money  might  be  had  of  the  prin- 
cipal; that  some  time  after  his  death,  (how  long  is  not  stated  in 
the  record,  but  it  is  agreed  to  have  been  about  five  months,)  his 
widow  informed  the  obligee,  that  her  husband  had  said,  "  he  must 
push  William  Gardner,"  the  principal,  for  that  the  money  could 
be  got  from  him  then,  and  that  if  he  did  not,  the  estate  of  her  hus- 
band, who  was  only  a  surety,  would  be  exonerated;  and  that  the 
obligee  refused  to  do  so  then,  but  offered  her  the  bond  with  per- 
mission to  sue  in  his  name,  which  she  declined.  I  intimate  no 
opinion  of  the  court,  whether  such  a  request  made  immediately 
after  the  husband's  death,  but  before  the  widow  had  administered, 
would -carry  with  it  the  authority  which  the  husband  had  over  the 
subject-matter  in  his  lifetime.  For  myself,  I  say  it  would  not.  A 
man  can  exercise  a  control  over  his  estate,  after  his  death,  only 
by  the  instrumentality,  of  a  testamentary  direction,  which  this  was 
not;  and  the  instant,  therefore,  that  the  surety  died,  the  right  to 
stir  in  the  matter  devolved  on  his  personal  representatives.  If  a 
case  should  occur,  in  which  it  would  be  necessary  to  act  before 
administration  could  be  obtained,  the  interest  of  the  widow  in  be- 
half of  herself  and  her  children,  would  be  a  sufficient  authority; 
but  she  is  entitled  to  administration  instantly.  Certainly  she  would 
have  no  authority,  after  administration  granted  to  another.  I  am 
therefore  of  opinion  the  obligee  might  consider  her  as  a  stranger. 
But  I  have  the  authority  of  the  whole  court  in  saying,  that  under 
the  circumstances  of  the  case,  the  request  came  too  late;  and  that 
at  so  distant  a  period,  the  obligee  might  disregard  the  request  of 
any  one  but  the  legal  representative.  And,  besides,  the  offer  to 
permit  the  widow  to  use  the  bond,  in  any  way  she  might  think 
beneficial  to  her  husband's  estate,  would  effectually  rebut  any  equi- 


October,  1826.]        OF  PENNSYLVANIA.  31 

(Gardner  and  another,  Administrators  of  Gardner,  v.  Ferree.) 

ty  that  might  otherwise  have  arisen.  If  she  be  considered  com- 
petent to  act  in  the  matter  at  all,  she  must  be  considered  so  for 
every  purpose.  Now,  what  more  can  be  required  than  to  invest 
the  surety  with  the  means  in  the  power  of  the  obligee.  The  sure- 
ty does  not  stand  on  the  ground  of  a  legal  advantage,  but  the  obli- 
gee does,  and  he  is  not  bound  to  do  a  single  act  to  assist  the  sure- 
ty, when  the  surety  can  help  himself;  it  being  his  duty  only  to 
permit  the  surety  to  manage  the  legal  responsibilities  of  the  par- 
ties, so  as  to  cast  the  burthen  where  it  ought  to  be  borne.  The 
offer  of  the  plaintiff,  therefore,  furnished  a  decisive  objection  to 
the  equity  set  up;  and,  waiving  other  considerations,  the  plaintiff 
was  on  that  ground  entitled  to  recover. 

Judgment  affirmed. 


[CnAMBEBSBCBO,  OCTOBER  31,  1826.] 

HARWOOD  and  another  against  RAMSEY  and  another. 

IN  ERROR. 

The  Pennsylvania  Agricultural  and  Manufacturing  Bank,  in  part  payment  of  their 
banking  house  by  them  sold  to  T.  and  /.  //.,  received  an  assignment  from  one 
who  was  himself  the  assignee  of  a  judgment,  against  W.  and  J\f.  B.;  the  assign- 
ors of  the  judgment  in  both  instances  guarantying  its  payment.  Between  the 
date  of  the  first  and  second  assignment,  other  judgment  creditors  of  W,  and  M. 
R.  had  sold  their  property,  and  a  surplus  from  the  proceeds  was  left  in  the  she- 
riff's hands.  Held,  that  whether  or  not  the  second  assignor  was  liable  on  his  gua- 
rantee, before  the  bank  proceeded  against  the  sheriff,  depended  on  whether  the 
15ank,  at  the  time  of  taking  their  assignment,  knew  of  the  execution  issued  and 
proceedings  thereon. 

The  relevancy  or  irrelevancy  of  evidence  is  a  nutter  for  the  sound  discretion  of 
the  court. 

A  bank  winding  up  its  concerns,  and  selling  out  its  banking  house  may  receive  in 
part  payment  therefor  the  assignment  of  a  judgment  against  a  third  person. 

.WRIT  of  error  to  the  Court  of  Common  Pleas  of  Cumberland 
county. 

Alexander  and  Williamson,  for  the  plaintiffs  in  error,  and 
Carothers,  contra. 

The  opinion  of  the  court,  (TILGHMAN,  C.  J.,  not  giving  any 
opinion,  in  consequence  of  sickness  and  absence,)  was  deli- 
vered by 

ROGERS,  J.  The  Pennsylvania  Agricultural  and  Manufacturing 
Bank,  were  the  equitable  owners  of  a  house  and  lot  in  the  borough 
of  Carlisle,  which  had  been  occupied  by  them,  in  the  necessary 
transaction  of  their  business  as  a  banking  house.  The  stockhold- 
ers having  agreed,  that  the  business  of  the  bank  should  be  wound 
up,  and  having  no  further  use  for  the  house  and  lot,  it  was  sold  by 
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the  agents  of  the  bank  to  the  plaintiffs,  Thomas  and  James  Har- 
wood. The  bank,  in  part  payment,  took  the  assignment  of  a  judg- 
ment for  one  thousand  dollars,  to  the  January  Term,  1818,  (JHu- 
ghenbaugh  and  Clippinger  v.  Michael  and  William  Baker,} 
with  a  cesset  until  the  13th  of  May,  1818. 

Five  days  after  the  cesset  expired,  viz.  on  the  18th  of  May, 
1818,  there  is  this  assignment: — 

"For  value  received,  we  assign  the  above  judgment  to  Fahnes- 
tock  and  Gallagher,  and  guaranty  the  payment  of  the  same. 

"Barnet  Jlvghenbaugh. 
11  John  Clippinger .'* 

There  is  also  this  assignment  on  the  record: — 

"  For  value  received,  I  do  hereby  assign  and  transfer  to  the 
Pennsylvania  Agricultural  and  Manufacturing  Bank,  all  my  in- 
terest in  the  judgment  in  this  case,  and  the  money  due  thereon, 
and  I  also  guaranty  the  payment  thereof.  Witness  my  hand,  the 
llth  of  December,  1819. 

"Thomas  Gallagher." 

Thomas  Gallagher  was  one  of  the  firm  of  Fahnestock  and  Gal- 
lagher^ and  there  is  no  exception  taken  to  his  power  to  assign  the 
whole  interest  of  the  firm  in  this  judgment.  It  is  agreed  that  the 
guarantee  of  Gallagher  shall  be  considered  as  the  act  of  the  plain- 
tiffs in  this  suit.  And  that  the  claim  of  the  bank  shall  be  tried  and 
set  off  by  the  defendants,  if  Gallagher  be  liable  on  his  guarantee. 

There  were  several  judgments  docketed  in  favour  of  different 
persons  against  the  Bakers,  prior  in  date  to  this  judgment,  as- 
signed by  Gallagher  to  the  bank. 

Subsequent  to  the  first  assignment,  on  the  23d  of  May,  18*18, 
but  before  the  llth  of  December,  1819,  the  time  of  the  second  as- 
signment, executions  had  been  issued  on  the  first  judgments,  the 
real  and  personal  property  sold,  and  the  money  made,  and  in  the 
hands  of  the  sheriff.  It  appears,  that  after  satisfying  prior  judg- 
ments, there  was  a  balance,  the  amount  not  yet  ascertained,  in  the 
hands  of  the  sheriff,  applicable  to  the  judgment  assigned.  The 
Bakers  had  absconded  secretly — William  about  the  14th  ofrfpril, 
1818,  Michael  some  time  before. 

From  this  statement  of  facls,  it  is  perfectly  obvious  that  there 
has  been  a  strange  neglect,  or  want  of  knowledge  of  this  business, 
from  its  very  commencement  The  property  of  the  Bakers  was 
sold  during  the  time  that  Fahnestock  and  Gallagher  were  the 
equitable  owners  of  the  judgment.  Had  ordinary  diligence  been 
used  by  them,  there  would  have  been  no  difficulty  in  securing  the 
residue  of  the  money,  after  payment  of  the  prior  judgments  and 
executions.  The  amount  ascertained,  it  would  have  been  only  ne- 
cessary for  them  to  have  demanded  payment  from  the  sheriff,  and 
if  payment  had  been  refused,  to  have  ruled  and  attached  him,  or 
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brought  suit  against  him,  or  his  sureties,  on  their  bond,  in  a  sum 
stated  in  the  recognizance.  It  is  not  pretended,  that  at  that  time 
the  bail  of  the  sheriff  was  discharged  by  lapse  of  time,  nor  that 
they  were  unable  to  pay  any  amount  of  money,  for  which  the 
sheriff  may  have  been  in  default.  Indeed,  I  cannot  perceive  what 
will  prevent  the  recovery  of  the  money  at  this  time,  by  a  suit  on 
the  recognizance  against  the  sheriff.  The  bail  are  discharged,  but 
the  sheriff  is  not;  and  the  recognizance  was  and  continues  to  be  a 
lien  on  the  real  estate  of  the  sheriff. 

Without  taking  any  steps  whatever,  or  even  knowing,  so  far  as 
we  are  informed,  that  the  Bakers  were  insolvent,  and  had  ab- 
sconded, or  that  there  were  any  judgments  and  executions  against 
the  Bakers,  Gallagher,  without  the  assent  of  his  partner,  assigns 
the  judgment,  and  enters  into  the  guarantee,  which  is  the  sub- 
ject of  the  present  suit.  Correctly  to  understand  this  case,  it  is 
necessary  to  transport  ourselves  back  to  the  llth  of  December, 
1819,  and  discern  if  we  can,  the  intention  of  the  parties  in  the 
assignment.  By  the  assignment,  the  bank  became  vested  with 
the  interest  which  Gallagher  had  in  the  judgment.  They  could, 
under  their  equitable  interest,  if  they  had  chosen  to  do  so, 
have  proceeded  to  investigate  the  transactions,  which  had  taken 
place  before  their  interest  accrued.  They  could  have  ruled  the 
sheriff,  or  have  brought  suit  against  him,  as  the  equitable  owners 
of  the  judgment,  and  their  rights  would  have  been  protected. 
They  might  also,  in  the  name  of  Fahneslock  and  Gallagher, 
have  maintained  suit  against  Jiughenbaugh  and  Clippenger,  on 
the  guarantee.  In  case  of  the  insolvency  of  Gallagher,  that  would 
have  been  their  only  remedy,  provided  they  were  forced  to  resort 
to  the  guarantee.  The  question,  however,  is  not  what  they  might 
have  done,  but  what  they  were  bound  to  do.  Did  the  Agricultu- 
ral Bank  suppose,  that  by  the  assignment  they  were  bound  to  look 
to  any  other  person  than  Michael  and  William  Baker?  Were 
any  other  persons  in  their  contemplation,  at  that  time?  Was  it 
the  intention  of  the  parties,  that  the  bank  should  proceed  against 
the  sheriff,  and  unravel  a  transaction  of  some  standing,  or  that 
they  should  commence  suit  against  »ftughenbaugh  and  Clippen- 
ger, in  the  name  of  Fahncstock  and  Gallagher?  Prima  facie 
it  would  appear  to  me,  that  that  was  not  the  understanding  of  Gal- 
lagher and  the  agents  of  the  bank.  In  forming  this  opinion,  it  is 
a  circumstance  of  no  small  weight  that  the  money  was  made  and 
in  the  hands  of  the  sheriff,  before  the  interest  of  the  bank  com- 
menced, not  on  an  execution  issued  on  this  judgment,  but  the  mo- 
ney was  collected  on  executions  issued  on  other  judgments,  of 
which  the  bank,  so  far  as  we  are  informed,  had  no  notice.  There 
was  no  execution  issued  on  the  assigned  judgment,  and  the  bank, 
at  the  time  of  the  assignment,  should  have  had  notice  from  Galla- 
gher of  the  existence  of  the  other  judgments  and  executions  against 
the  Bakers.  They  will  not  be  affected  with  implied  notice.  The 
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guarantee  of  Gallagher,  in  the  absence  of  all  other  facts,  would 
be  an  engagement  to  pay  the  debt,  on  the  failure  of  Michael  and 
William  Baker  to  do  so.  If,  then,  this  were  the  state  of  the 
case,  the  Bakers  being  insolvent  at  the  time  of  the  assignment, 
or  afterwards  becoming  so,  and  the  bank  not  being  bound  to  pro- 
ceed against  the  sheriff,  nor  against  Jlughenbaugh  and  Clippen- 
ger,  I  should  be  of  the  opinion  that  Gallagher  was  liable  on  his 
guarantee. 

If,  however,  both  parties  were  aware,  at  the  time  of  the  assign- 
ment, that  the  property  had  been  sold,  and  that  there  was  money 
in  the  hands  of  the  sheriff,  applicable  to  this  judgment,  and  that 
the  Bakers  were  insolvent,  then  I  should  apprehend,  it  was  their 
intention  that  the  bank  should  proceed  against  the  sheriff,  before 
Gallagher  was  liable  to  the  whole  amount  on  his  guarantee.  It 
would  be  a  defence  to  Gallagher ,  to  the  extent  of  the  loss  ac- 
tually sustained. 

The  counsel  for  the  plaintiffs  have  contended,  that  although  the 
bank  may  not  have  been  bound  to  have  proceeded  against  the  she- 
riff, yet  they  ought  to  have  informed  them  of  their  determination, 
that  they  might  have  recourse  to  the  guarantee  of  Jlughenbaugh 
and  Clippenger.  That  they  were  prevented  from  doing  this,  by 
the  circumstance  of  the  bank  having  the  legal  control  of  the  judg- 
ment; and  that  they  were  solvent  at  that  time,  but  are  now  insol- 
vent. If  the  bank  were  only  bound  to  look  to  the  defendants  in 
the  judgment,  and  they  were  insolvent  at  the  time  of  the  assign- 
ment, the  liability  of  Gallagher,  commenced  immediately.  He 
should  have  taken  care  of  himself,  and  cannot,  I  think,  reasonably 
complain  of  the  bank.  If  they  had  commenced  suit,  it  would  have 
been  against  himself.  It  had  become  an  absolute  undertaking,  and 
no  notice  to  him  was  necessary. 

But  suppose  a  suit  had  been  brought  against  Jlughenbaugh  and 
Clippenger,  could  either  Gallagher  or  the  bank  have  recovered 
the  whole  amount  of  the  judgment?  They  would  have  had  a  de- 
fence, most  clearly  to  the  extent  of  the  money  in  the  hands  of  the 
sheriff,  applicable  to  this  judgment  They  would  have  had  a  right 
to  complain  that  ordinary  diligence  had  not  been  used  by  Fahnes- 
tock  and  Gallagher,  in  compelling  the  sheriff  to  pay  over  the 
money.  They  might  with  great  propriety  have  said,  that  it  was 
only  necessary  to  have  called  on  the  sheriff,  and  the  money  would 
have  been  paid.  And  that,  if  not  paid,  it  was  their  duty  to  have 
ruled  the  sheriff,  or  to  have  brought  suit  against  him. 

It  may  perhaps  be  important  in  another  trial,  to  inquire  whether 
any  suit  could  have  been  sustained  against  *ftughenbavgh  and 
Clippenger,  until  there  was  some  proceeding  against  the  Bakers, 
and  until  some  steps  were  taken  to  ascertain,  and  collect  the  mo- 
ney in  the  hands  of  the  sheriff. 

The  parties  to  the  assignment  of  the  23d  of  May,  1818,  intend- 
ed that  something  should  be  done  before  *ftughenbaugh  and  Clip- 
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penger  were  liable  on  their  guarantee.  At  that  time,  the  Bakers 
were  owners  of  a  considerable  real  and  personal  properly,  for  it 
appears  that  their  property  was  sold,  between  the  23d  of  Afay, 
1818,  and  the  19th  of  December,  1819,  when  Fahnestock  and  Gal- 
lagher were  the  owners  of  the  judgment,  who  do  not  appear  to 
have  taken  any  steps  whatever  to  secure  the  payment  of  the  mo- 
ney. I  would  not  wish  to  be  understood  as  saying,  that  a  mere 
delay,  although  attended  with  loss,  would  discharge  *ftughenbaugh 
and  Clippenger.  If,  however,  at  the  time  of  the  assignment,  there 
had  been  gross  negligence,  it  would  be  a  discharge  of  the  claim  on 
the  guarantee,  to  the  extent  of  the  loss  sustained. 

In  the  course  of  the  trial,  two  bills  of  exception  have  been  taken 
to  the  admission  of  evidence,  each  of  which  had  been  assigned  for 
error  in  this  court. 

The  evidence  is  objected  to,  in  the  first  bill,  on  the  ground  that 
it  is  irrelevant.  In  the  trial  of  a  cause,  it  is  sometimes  difficult 
for  the  court  to  say  whether  it  be  irrelevant  or  not  It  is  a  mat- 
ter of  some  discretion  with  them,  and  when  the  evidence  is  ad- 
mitted, I  should  be  unwilling  to  reverse  on  that  ground  alone.  If 
injury  has  been  done,  it  may  be  corrected  on  a  motion  for  a  new 
trial.  Although,  after  the  evidence  given  of  the  sale  of  the  lots, 
I  cannot  perceive  the  importance  of  the  testimony,  that  would  not 
be  a  sufficient  reason,  with  me,  to  reverse  the  judgment. 

The  next  exception,  is  to  the  admission  of  the  evidence,  which 
is  intended  to  prove,  that  in  1819,  1820,  and  }S21,i'lughenbaug/i 
and  Clippenger  were  solvent,  and  that  at  the  time  of  the  trial  they 
were  insolvent. 

I  cannot  say,  that  this  testimony  was  either  irrelevant  or  incom- 
petent. Its  importance,  however,  will  ultimately  depend  upon 
the  facts  proven  in  the  next  trial  of  the  cause.  And  this  leads  me 
to  consider  the  only  remaining  point.  I  cannot  believe  that  the 
legislature  ever  intended  to  prohibit  a  transaction  such  as  the  one 
now  presented  to  the  court  I  decide  this  cause,  under  its  special 
circumstances,  and  would  wish  to  be  so  understood.  The  Agri- 
cultural and  Manufacturing  Bank  were  about  winding  up  their  af- 
fairs, and  for  this  purpose  sold  their  banking  house  to  the  plain- 
tiffs, and  took  in  part  payment  this  judgment,  with  the  guarantee 
of  Gallagher.  The  legislature  did  intend  to  prohibit  a  trading 
in  bonds  or  judgments,  or  purchase  of  pre-existing  debts,  at  a 
discount;  a  transaction,  well  understood,  as  a  shaving  of  paper. 
This  is  against  the  manifest  policy  of  the  act,  and  a  course  of  deal- 
ing of  that  kind  would  be  attended  with  great  danger  to  the  pub- 
lic. But  was  this  the  case  in  the  present  instance?  Neither  of 
the  parties  had  any  intention  of  shaving  this  judgment.  The  bank 
was  desirous  of  selling,  and  the  plaintiffs  of  purchasing  the  bank- 
ing house,  and  the  assignment  in  question  was  a  mere  mode  of 
payment,  agreed  upon  between  the  parties.  The  bank  had  mere- 
ly in  view  to  close  the  concerns  of  the  company.  In  this,  I  can 
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perceive  neither  a  violation  of  the  letter  or  the  spirit  of  the  act  of 
assembly.  It  would,  in  my  opinion,  be  most  manifestly  unjust  to 
permit  this  defence  to  avail  Gallagher,  by  which  he  would  be 
enabled  to  defraud  the  bank,  to  the  amount  of  the  value  of  the 
judgment. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


,  OCTOBER  31,  1826.] 

COMMONWEALTH,  at  the  instance  of  POMPEY  CRIBS, 
against  VANCE,  gaoler. 

HABEAS  CORPUS. 

The  act  of  the  28th  of  March,  1788,  requiring  the  occupation  or  profession  of  a  pos- 
sessor of  a  slave  to  be  registered,  is  complied  with  by  registering  such  possessor 
as  an  esquire,  if  he  were  an  associate  judge,  though  he  was  a  farmer. 

THE  return  to  this  habeas  corpus,  directed  to  Samuel  Vance, 
the  keeper  of  the  gaol  of  Franklin  county,  at  the  instance  of 
Pompey  Cribs,  who  was  in  the  custody  of  the  said  keeper,  was, 
that  he  held  him  as  the  servant,  till  the  age  of  twenty-eight  years, 
of  Lazarus  Brown.  It  was  admitted,  that  Pompey  was  the  son 
of  Grace,  a  registered  slave,  the  property  of  James  Maxwell, 
and  that  the  right  of  Maxwell  had  been  tranferred  to  Brown. 
And  the  question  turned  on  the  legality  of  the  registry  of 
,  made  by  Maxwell,  in  the  following  words:  — 


"On  the  6th  day  of  August,  in  the  year  1804,  Samuel  Max- 
well, of  Montgomery  township,  esq.,  appeared  before  me,  and  on 
his  solemn  oath  returned  a  mulatto  male  child,  his  property,  called 
Pompey,  born  on  the  24th  day  of  February  last,  to  the  best  of 
his  knowledge,  to  be  recorded. 

"  Edward  Crawford, 
"Clerk  of  the  peace  of  Franklin  county." 

James  Maxwell  was  a  farmer,  and  an  associate  judge  of  Frank- 
lin county,  and  he  had  a  nephew  of  the  same  name,  who  was  also 
a  farmer,  and  was  not  a  judge  or  justice. 

Findlay,  for  Pompey,  contended  that  the  office  of  associate 
judge  is  not  an  occupation  such  as  the  act  of  assembly  requires  to 
be  specified  in  the  registry.  The  occupation  here  was  that  of  a 
farmer.  Purd.  Dig.  59S.~rfct  of  the  29th  of  March,  1788.  In 
3  Serg.  Sf  Rawle,  399,  where  the  registry  was  by  John  Montgo- 
mery, esq.,  parol  evidence  was  given  that  he  had  no  occupation. 
It  lies  on  the  master  to  prove  his  occupation.  Commonwealth  v. 
Barker,  11  Serg.  $  Raicle,  360. 
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Chambers,  contra. 

When  the  master  intends  honestly  to  comply  with  the  act  of 
assembly,  his  act  will  be  construed  liberally.  If  this  master  had 
been  called  farmer,  he  would  not  have  been  distinguished  from 
his  nephew,  also  a  farmer.  He  cited,  3  Serg.  fy  Rawle,  398.  11 
Serg.  4-  Rawle,  360. 

Dunlop,  in  reply. 

The  presumption  is  in  favour  of  liberty.  The  words  of  the 
law  are  plain,  and  have  not  been  complied  with.  An  esquire  is 
too  general  to  identify  an  occupation  or  profession.  Esquire  is 
applied  to  the  learned  professions,  to  all  judges,  justices,  clerks  of 
courts,  &c.  It  lies  on  the  master  to  show  he  has  complied  with 
the  act. 

The  opinion  of  the  Chief  Justice,  and  DUNCAN  and  HUSTON,  Js., 
was  delivered  by 

DUNCAN,  J.  The  objection  to  this  registry  is  the  want  of  oc- 
cupation of  James  Maxwell,  the  master,  who  was  an  associate 
justice  of  the  Court  of  Common  Pleas  of  Franklin  county,  and 
is  described  as  James  Maxwell,  esq.  The  act  requires  the  pos- 
sessor of  any  child,  born  after  the  1st  of  March,  1780,  and  who 
by  the  act  for  the  gradual  abolition  of  slavery,  would  have  been 
liable  to  serve  until  the  age  of  twenty-eight  years,  to  declare  be- 
fore the  1st  of  JJpril,  1789,  or  within  six  months  after  the  birth  of 
any  such  child,  to  the  clerk  of  the  sessions,  &c.,  the  name,  sur- 
name, occupation,  or  profession  of  any  such  possessor,  and  of  the 
county,  township,  district,  or  ward  in  which  he  resides,  and  the 
age,  name,  and  sex  of  every  such  child,  under  the  penalty  of  for- 
feiting and  losing  of  every  such  child,  and  his  becoming  immedi- 
ately free.  This  regulation  is  in  the  same  words,  as  in  the  act  for 
the  gradual  abolition  of  slavery. 

This  court  is  not  now  called  on  for  the  first  time  to  give  a  con- 
struction to  these  enactments,  and  this  objection  itself  has  been 
considered  and  passed  on  very  lately  in  this  court,  and  I  would 
not  disturb  these  decisions  after  a  contemporaneous  and  continued 
construction  for  nearly  half  a  century.  In  a  little  while  there  will 
not  remain  any  one  who  can  be  held  either  as  slave  or  servant  in 
this  state,  on  account  of  his  birth.  These  humane  laws,  so  honour- 
able to  our  state,  recognize  a  property  in  the  master  as  to  slaves 
then  in  being,  and  the  act  of  1780  secures  to  the  master  the  service 
of  the  child  of  his  female  slave  until  he  is  twenty-eight  years  of 
age.  The  act  requiring  their  registry  did  not  pass  until  1788,  and 
for  the  wise  purpose  of  ascertaining  that  class  of  persons  of  colour 
from  the  children  of  free  people  of  colour,  prescribes  a  manner  of 
registering  intended  only  to  identify  the  master  and  the  child. 
Courts  have  not  required  a  rigid  adherence  to  the  letter  in  the  de- 
scription of  the  master;  for  the  owner  of  a  slave  entering  his  ne- 
gro in  the  county  where  he  lives  without  expressing  the  county 
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in  the  registry,  this  registry  has  been  held  valid.  Cook  v.  Neff,  3 
Yeates,  259.  So,  in  The  Commonwealth  v.  William  Findlay, 
Esq.,  it  was  held  that  the  registry  of  a  negro  as  a  slave,  without 
adding  for  life,  is  good.  3  Yeates,  261.  In  both  cases,  there  was 
a  departure  from  the  letter,  though  an  adherence  to  the  spirit  of 
the  law;  and  for  this  reason,  because,  as  the  court  says,  all  the 
evils  intended  to  be  guarded  against  by  the  act  for  the  gradual 
abolition  of  slavery,  are  prevented.  In  the  case  of  Belinda  v. 
Wilson,  3  Serg.  &?  Rawle,  397,  it  was  decided  that  the  omission 
of  the  town  and  county  in  which  the  master  resided,  did  not  avoid 
the  registry,  if  the  slave  were  registered  in  the  county  in  which  the 
master  resided;  and  in  that  case  the  occupation  of  the  master  was 
likewise  omitted.  He  was  described  as  esquire,  and  proof  was  ad- 
mitted that  the  master  had  no  occupation.  There  Belinda  was 
discharged,  because  the  sex  was  riot  inserted  in  the  return,  and 
there  the  Chief  Justice  observed,  that  he  was  not  for  shaking  for- 
mer decisions,  and  as  far  as  they  had  gone  they  had  become  a  rule 
of  property,  and  to  the  extent  now  contended  for  by  the  master 
decisions  have  gone.  In  a  case  not  yet  reported,  decided  by  the 
court  in  September,  1825, —  The  Commonwealth  ex  relatione 
Annette,  a  mulatto  Girl,  v.  John  Irvine, — the  entry  was  by  the 
possessor,  Heckart  Wallace,  yeoman:  held,  that  yeoman  was  a 
sufficient  description.  Yeoman  is  neither  occupation  nor  posses- 
sion; under  the  statute  of  addition,  it  is  a  good  addition,  and  the 
most  common  one.  James  Maxwell's  commission  as  an  associate 
justice  conferred  on  him  the  distinction  of  esquire.  It  was  not 
a  title  conferred  on  him  by  courtesy,  as  it  now  is  on  almost  every 
body.  If  it  had  been  a  registry  by  his  name  of  office,  associate 
justice,  the  same  objection  would  have  laid,  viz.  that  it  was  not  an 
occupation  or  profession.  The  legislature  used  these  terms  cer- 
tainly in  the  very  broadest  and  most  general  sense;  but  they  well 
knew  there  were  many  holding  slaves,  who  had  neither  occupation 
nor  profession;  many  widows,  many  maiden  ladies;  besides  many 
men  of  fortune  who  never  had  any  occupation  or  profession,  and 
many  others  who  had  retired  from  all  business,  and  every  occupa- 
tion. It  never  was  intended  their  slaves  should  be  free,  because 
they  had  neither  occupation  nor  profession.  Esquire  would,  with 
more  certainty,  designate  this  James  Maxwell.  Squire  Maxwell 
was  his  general  appellation  in  the  county,  not  James  Maxwell, 
farmer,  where  almost  the  occupation  of  the  whole  community  was 
that  of  farmer.  I  have  examined  the  returns  in  this  county  in  the 
book  of  registry,  and  in  every  instance  where  the  possessor  was  a 
justice  of  the  peace  and  a  farmer,  his  occupation  of  farmer  is  not 
inserted,  but  his  legal  addition  esquire.  In  one  case,  where  an  at- 
torney, while  he  continued  at  the  bar,  registered  the  children  of 
his  slave  by  his  occupation  or  profession  of  attorney,  yet  when  he 
was  appointed  President  of  the  Court  of  Common  Pleas  he  desig- 
nated those  born  afterwards  by  his  title  of  esquire. 
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If  description  of  the  person  was  the  design  of  the  legislature, 
and  they  could  have  no  other  possible  reason  by  the  provision, 
esquire,  the  legal  title,  the  name  by  which  he  was  generally  called 
and  known  would  be  more  appropriate.  By  this  name  he  would 
be  distinguished  from  other  James  Maxwells,  and  certainly  esquire 
is  more  descriptive  of  a  person  than  yeoman,  which  has  been  held 
a  sufficient  description.  Esquire,  even  in  an  act  of  attainder,  would 
be  a  good  addition  and  description,  where  the  person  attainted,  by 
his  commission  was  entitled  to  that  appellation;  and  this  case  shows 
how  much  more  certain  this  description  of  esquire  is  than  farmer, 
for  in  this  same  township  and  county  there  is  another  James 
Maxwell,  farmer. 

It  is  the  opinion  of  a  majority  of  the  court,  that  in  the  spirit  of 
the  former  decisions  on  these  acts  of  assembly,  the  return  is  legal- 
ly registered,  and  he  is  remanded  to  the  custody  of  his  master. 

GIBSON  and  ROGERS,  Js.,  dissented. 

Pompey  remanded. 


[ClIVM BERSBtHO,  OCTOBER  31,  1826.] 

In  the  case  of  WILLIAM  HUFF'S  Estate,— Appeal  of 
ROBERT  PEEBLES. 

APPEAL. 

"Where  a  will  has  been  admitted  to  probate  by  the  register,  and  the  elecutor  has 
acted  under  it,  although  the  will  he  afterwards  revoked,  the  accounts  of  such  ex* 
editors  may  be  filed  before  the  register,  and  presented  to  the  Orphans'  Court, 
and  they  are  bound  to  make  a  decree  in  respect  to  them. 

THIS  case  came  up  on  the  appeal  of  Robert  Peebles  from  the 
decree  of  the  Orphans'  Court  of  Cumberland  county. 

The  administration  account  of  Robert  Peebles,  executor  of  Wil- 
liam Huff,  deceased,  was  examined  and  passed  by  the  register  of 
Cumberland  county,  on  the  7th  of  February,  1825,  and  on  the 
llth  of  May,  1825,  it  was  presented  to  the  Orphans' Court  for 
passage  and  confirmation,  but  the  court  refused  to  pass  the  same. 

The  reasons  of  the  court  were  filed,  according  to  the  act  of  as- 
sembly, as  follows: — 

There  was  no  legal  probate  of  the  will.  Letters  testamentary 
were  erroneously  procured  by  Robert  Peebles,  and  in  his  own  fa- 
vour. They  were  revoked  by  the  Orphans'  Court.  He  now  pre- 
sents an  account  of  his  administration  of  the  estate,  which  is  com- 
plained of  by  the  heirs,  and  urged  as  one  of  the  causes  of  the  pro- 
priety of  revoking  the  letters  testamentary.  The  heirs  object  to 
the  passage  of  any  account. 


40  SUPREME  COURT        \_Chambcrsburg, 

(Appeal  of  Robert  Peebles.) 

The  acts  of  Robert  Peebles  in  his  own  favour,  under  the  letters 
testamentary  so  procured,  are  void;  and  the  court  is  unwilling  to 
recognise  him  as  an  executor.  If  he  has  any  legal  claims  upon  the 
estate,  our  refusal  to  confirm  his  account  will  not  deprive  him  of 
his  remedy:  if  he  claims  the  equitable  interference  of  the  court, 
we  can  perceive  no  ground  for  such  claim  in  any  of  the  matters 
that  have  been  presented  to  the  court.  "The  probate,  or,  as  it  is 
sometimes  called,  the  letters  testamentary,  may  be  revoked,  either 
on  a  suit  by  citation,  or  on  an  appeal  to  reverse  a  sentence  by 
which  they  are  granted.  And,  in  case  of  revocation,  all  the  in- 
termediate acts  of  the  executor  shall  be  void."  Toll.  Law  of  Ex. 
78.  3  Bac.  M.  50.  Tit.  Ex.  Adm.  let.  E.  13.  Although  several 
previous  cases  are  overruled  in  Allen  v.  Priestman,  3  Burn.  4* 
East,  125,  on  this  subject,  it  rather  confirms  the  doctrine,  to  the 
extent  necessary  to  support  the  opinion  of  the  court  in  this  case. 

Alexander,  for  the  appellant,  insisted  that  the  Orphans'  Court 
was  bound  to  examine  into  the  accounts,  and  decree  upon  them  as 
in  other  cases  of  executors'  accounts.  The  register  had  jurisdic- 
tion, and  therefore  his  acts  were  not  void,  but  voidable:  and  the 
acts  of  the  executor,  such  as  receipt  of  money  from  a  debtor  of  the 
testator,  are  valid.  He  cited,  1  Soil's.  Jib.  909.  Com.  Rep.  152, 
overruled  in  Mien  v.  Dunbar,  3  Term  Rep.  125.  4  Burr.  1986, 

2  Com.  Dig.  50,  600.   Toll.  76,  77,  78.  S  Crunch,  9.   3  Bac.  M. 
50.  6  Co.  19.  Cro.  Eliz.  459.  2  Lord  Ray.  680.  3  Bac.  M.  21. 
12  Mod.  471.    5  Co.  30.   1  Dessauss.  213.  3  Binn.  622.   6  Serg. 
$  Rawle,  452.    1  Yeates,  91.    3  Yeatest  511.    2  Hen.  <$•  Munf. 
467,  485.  1  Munf.  456. 

Penrose,  contra,  argued  that  an  executor  whose  letters  have 
been  revoked,  stands  on  the  same  ground  as  an  executor  de  son 
tort,  and  hence  he  had  no  right  to  settle  an  account  before  the  Or- 
phans' Court  or  the  register.  If  this  executor  can  settle  an  account 
and  show  a  balance  in  his  favour,  he  may  obtain  a  decree  of  sale  of 
the  real  estate.  All  authority  ceases  on  repeal  of  the  letters. 

3  Bac.  rfb.5l,  52.    Toll.  Ex.  77.  Act  of  the  1th  of  March,  1813, 
Purd.  Dig.  610.  tfct  of  the  4th  oftfpril,  1797.  Ib.  614. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  The  register  of  wills  for  the  county  of  Cum- 
berland, admitted  to  probate  a  writing  exhibited  as  the  testament 
and  last  will  of  William  Huff,  deceased,  and  granted  letters  tes- 
tamentary to  Robert  Peebles,  the  executor  in  the  said  writing 
named.  These  letters  were  afterwards  revoked,  because  the  pro- 
bate was  made  on  the  oath  of  the  said  Robert  Peebles  and  another 
person,  who  were  the  principal  legatees.  After  the  revocation, 
viz.  on  the  7th  of  February,  1825,  Peebles  exhibited  an  account 
of  his  administration  to  the  register  of  wills,  by  whom  it  was  ex- 
amined and  passed,  and  afterwards  transmitted  in  the  usual  man- 
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ner  to  the  Orphans'  Court.  That  court,  having  considered  the 
case,  refused  to  pass  any  account  of  the  administration  of  Robert 
Peebles,  because  there  had  been  no  legal  probate  of  the  will,  and 
the  letters  testamentary  had  been  revoked. 

The  register  has  power  to  take  probate  of  wills  of  deceased  per- 
sons, and  there  is  no  reason  why  the  executor,  to  whom  letters 
testamentary  are  issued,  should  not  be  accountable  before  him, 
though  the  letters  be  repealed.  It  is  not  true,  as  has  been  some- 
times asserted,  that  all  intermediate  acts  of  the  executor,  between 
the  probate  and  repeal  are  void.  The  payment  of  a  just  debt  is 
.not  void.  The  estate  is  discharged  by  such  payment,  and  the  ex- 
ecutor entitled  to  credit  But  it  is  true,  that  the  executor  shall 
not  be  permitted  to  gain  any  preference  or  personal  advantage. 
An  executor  to  whom  probate  has  been  granted,  differs  from  an 
executor  de  son  tort.  The  former  has  acted  under  letters  testa- 
mentary, from  an  officer  who  had  jurisdiction  in  the  case.  The 
latter  has  never  acted  but  under  a  usurped  authority.  An  execu- 
tor de  son  tort,  therefore,  cannot  be  cited  to  account  before  the 
register.  It  was  said  by  the  counsel  for  the  appellees,  that  before 
Peebles  exhibited  his  account,  he  had  ceased  to  be  an  executor. 
But  it  does  not  follow,  that  he  is  not  accountable.  Temporary  ad- 
ministration, pendente  lite,  and  durante  minori  setate  of  an  ex- 
ecutor, are  often  granted.  Yet  the  person  to  whom  this  tempo- 
rary power  has  been  given,  is  accountable  after  it  has  expired.  If 
the  executor,  in  the  case  before  the  court,  could  have  been  cited 
to  account  before  this  register,  he  may  account  voluntarily.  To 
say  that  he  must  wait  for  a  citation,  would  be  a  most  unreasonable 
doctrine;  for  then  he  would  be  compelled  to  be  a  delinquent,  and 
as  such  subject  to  costs.  It  has  been  objected  that  Peebles^  having 
obtained  a  probate  improperly,  ought  not  to  derive  any  advantage 
from  it.  It  is  to  be  observed,  that  he  is  not  charged  with  any 
fraudulent  device  or  practices.  The  probate  was  illegal,  because 
the  witnesses  were  interested,  and  therefore  incompetent.  And, 
as  to  gaining  an  advantage,  it  does  not  appear  that  he  will  derive 
any  advantage  from  the  settlement  of  his  account  Whether  set- 
tled or  not,  he  will  be  entitled  to  an  allowance  for  debts  of  the 
testator  fairly  paid.  And,  if  he  sets  up  a  debt  due  to  himself,  our 
law  gives  him  no  preference.  That  he  should  be  subject  to  a  cita- 
tion, is  no  privilege  to  him,  but  a  very  great  advantage  to  the  cre- 
ditors, and  all  persons  interested  in  the  estate  of  the  intestate.  On 
a  citation,  the  proceedings  are  summary,  and  much  more  expedi- 
tious than  actions  at  law.  Another  advantage  is,  that  the  account- 
ant is  put  to  his  oath  in  order  to  charge  himself,  but  cannot  dis- 
charge himself  without  proof  independent  of  his  oath.  An  opinion 
was  once  entertained,  that  payments  made  to  one  who  had  ob- 
tained probate  of  a  will,  which  was  afterwards  repealed,  were  void. 
And,  in  support  of  this  principle,  1  RolLAb.  909,  and  Com.  Rep. 
152,  were  cited  by  the  counsel  for  the  appellees.  But,  on  better 
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consideration,  these  cases  have  been  overruled.  The  granting  of 
probate  by  the  register  of  wills  is  a  judicial  act,  and,  while  it  re- 
mains in  force,  it  cannot  be  contradicted.  But  the  executor,  it  is 
objected,  derives  his  authority  from  the  will.  He  does  so,  but  the 
probate,  until  annulled,  being  conclusive  evidence  of  the  existence 
of  the  will,  a  debtor  cannot  dispute  it,  and  is  therefore  justified  in 
making  payment  to  the  person  who  appears  to  be  the  executor. 
This  is  so  plain  and  reasonable,  and  the  contrary  opinion  so  unjust 
and  inconvenient,  that  one  cannot  but  wonder  it  was  ever  held.  In 
Toller  on  Executors,  76,  77,  78,  the  law  will  be  found  accurately 
laid  down,  except  in  one  instance.  Having  shown,  that  payment* 
made  to  the  executor  before  the  repeal  of  the  probate,  were  valid, 
he  says  (page  78,)  in  case  of  revocation,  all  the  intermediate  costs 
of  the  executor  shall  be  void.  Now,  this  is  a  plain  contradiction, 
unless  it  can  be  made  out,  that  the  receipt  of  money  by  an  execu- 
tor is  not  an  act.  Perhaps  I  went  too  far  in  saying,  that  the  au- 
thority of  the  executor  is  derived  from  the  will,  and  not  from  the 
probate.  That  is  the  general  principle,  but  there  certainly  is  some 
degree  of  authority  conferred,  indirectly,  by  the  probate,  because 
it  is  evidence  not  to  be  contradicted,  that  there  is  a  will,  and  that 
the  person  named  in  it  is  the  executor.  A  probate  of  a  forged 
will  of  a  living  person,  is  indeed  an  absolute  nullity;  because  the 
register  has  no  jurisdiction,  except  in  case  of  one  who  is  dead. 
Such  a  probate,  therefore,  is  distinguishable  from  one  of  a  forged 
will,  where  the  supposed  testator  is  dead;  for  then  the  register 
has  jurisdiction.  It  appears  to  me,  that  receipts  of  money  by  Ro- 
bert Peebles,  for  the  debts  due  to  William  Huff,  and  payments 
made  by  him  of  the  just  debts  of  Huff,  while  the  probate  and  let- 
ters testamentary  were  in  force,  were  lawful  acts,  in  consequence 
of  which  he  might  be  cited  to  settle  an  account  before  the  register, 
or  he  might  go  in  and  settle  it  without  citation.  I  am  of  opinion, 
therefore,  that  the  Orphans'  Court  erred  in  refusing  to  examine 
the  account  presented  to  them  by  the  register.  Their  decree  is 
therefore  to  be  reversed. 

The  record  is  to  be  remitted  to  the  Orphans'  Court,  with  or- 
ders to  proceed  to  the  examination  of  the  account,  and  to  pass  a 
final  decree  thereon. 


October,  1826.  J         OF  PENNSYLVANIA.  41 

£. 
[(JHAMBEHSBCRS,  OcTOBM  26,  1826.] 

HOWER  against  KRIDER. 

IN  ERROR. 

The  summons,  in  a  proceeding  under  the  landlord  and  tenant  act,  may  be  made 
returnable  before  the  fourth  day  from  ita  date. 

WHIT  of  error  to  the  Court  of  Common  Pleas  of  Cumberland 
county,  to  remove  the  proceedings  of  that  court  on  a  certiorarit 
directed  to  J.wo  justices  of  the  peace  of  the  county,  who  returned 
their  proceedings  on  a  complaint  by  John  Krider,  as  landlord, 
against  Jacob  Hower,  as  his  tenant,  by  which  the  latter  was  re- 
moved from  the  premises  he  occupied. 

Several  errors  in  the  proceedings  of  the  justices  were  now  as- 
signed by  Penrose,  for  the  plaintiff  in  error:  but  the  only  one 
which  was  pressed  in  this  court,  was  that  the  return  of  the  sum- 
mons was  too  short,  it  being  issued  on  the  3d  of  April,  1824,  re- 
turnable on  the  5th  of  the  same  month. 

Ramsey,  contra. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J.  This  is  a  writ  of  error,  to  reverse  a  decision  of  the 
Court  of  Common  Pleas  of  Cumberland  county,  in  which  they 
affirmed  the  judgment  of  two  justices  of  the  peace,  in  a  proceeding 
between  landlord  and  tenant. 

The  only  question  here  is,  on  that  clause  of  the  act  of  assembly, 
which  directs  that  the  summons  issued  by  the  two  justices  to  the 
sheriff,  to  summon  a  jury,  and  to  notify  the  lessee  to  appear,  shall 
be  returnable  within  four  days.  The  counsel  for  the  plaintiff 
insisted  that  this  process  could  not  be  returnable  before  the  fourth 
day,  and  read  a  note  from  Bache's  Manual,  (page  214,)  where 
it  is  said  Judge  RUSH  so  decided.  It  was  further  insisted,  that 
even  four  days  was  a  very  short  time,  within  which  to  prepare  for 
a  trial. 

The  question  is,  what  is  the  provision  of  the  law? — I  shall  not 
undertake  to  reason  on  the  meaning  of  the  words,  within  four 
days.  In  common  parlance  they  are  well  understood,  and  mean 
something-  different  from,  not  less  than  four  days,  which  is  the 
meaning  attempted  to  be  offered  to  them.  It  is  to  be  returnable, xt 
the  discretion  of  the  justices,  at  any  time  not  more  than  four  days. 
When  we  recollect,  that  in  all  actions  of  debt  or  demand  for  mo- 
ney, not  exceeding  one  hundred  dollars,  the  process,  unless  the 
defendant  is  a  freeholder,  is  returnable  forthwith;  when  we  recol- 
lect that  three  months'  notice  to  the  lessee  must  be  proved,  either 
to  remove  or  be  prepared  for  trial;  apd  when  we  recollect  that  the 
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legislature  preface 'the  provision  of  the  law,  by  a  statement  of  the 
hardships  which  landlords  had  been  subjected  to  by  delay,  we  can 
hardly  doubt,  but  that  the  words  well  express  the  intention  of  the 
legislature  and  were  intended  not  to  give  any  time  to  the  lessee, 
but  to  ensure  a  speedy  decision  to  the  lessor.  The  12th  section 
of  the  act  of  the  10th  of  March,  1810,  directs  that  the  scire  facias 
against  a  constable  charged  with  misconduct  on  an  execution,  shall 
be  returnable  on  a  day  to  be  mentioned,  not  exceeding  eight  days 
from  the  date  of  the  scire  facias.  This  is  precisely  equivalent  to 
the  phrase,  within  eight  days, — and  has  never  been  construed  to 
mean  not  less  than  eight  days.  There  is  no  provision  as  to  when 
the  summons  shall  be  served,  as  there  is  in  several  laws  which 
were  intended  to  give  time  to  the  person  summoned.  If,  how- 
ever, it  should  be  made  appear  that  a  material  witness  existed 
whose  attendance  could  be  procured  in  a  short  time,  and  could  not 
be  had  on  the  return  day  of  the  summons,  it  would  be  the  duty  of 
the  justices  to  adjourn  the  case,  that  the  witness  might  be  pro- 
cured. There  is  no  allegation  of  any  thing  of  this  kind  here. 

Judgment  affirmed. 
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FULWEILER  against  BAUGHER  and  another. 

IN   ERROR. 

In  suits  on  bonds,  which  were  the  consideration  money  of  land  sold,  the  parties 
agreed  by  writing  filed  in  the  cause,  that  the  title  was  defective  for  part  of  the 
land,  that  the  plaintiff' was  to  deliver  a  good  title,  and  that  if  a  good  title  should 
be  delivered,  the  defendant  claimed  a  deduction  of  various  items  stated,  and  that 
the  court  should  determine  the  legality  of  these  claims,  and  auditors  should  set- 
tle the  amount :  held,  that  the  court,  after  deciding  that  the  plaintiff*  could  not 
give  a  good  title  for  two  sevenths  of  the  portion  of  the  land  in  question,  might  set 
aside  the  agreement  so  far  as  to  order  a  trial,  and  that  their  decision  on  the  point 
was  not  a  subject  of  a  writ  of  error. 

Payment  of  taxes  due  by  the  prior  owner  is  a  subject  of  deduction  from  the  pur- 
chase money,  if  a  lien ;  but  not  payment  to  a  patentee  for  the  tise  of  a  hopper 
boy,  &c.  to  a  mill,  which  were  on  it  when  bought,  if  the  patent  were  void. 

Where  the  title  of  a  part  of  the  land,  for  the  purchase  money  of  which  the  suit  is 
brought  is  defective,  evidence  of  the  situation  of  a  mill-dam,  race,  &c.  on  the 
property,  is  admissible  to  show  the  relative  value  of  the  part  obtained,  compared 
with  that  which  is  lost. 

Married  women  may,  jointly  with  their  husbands,  give  a  power  of  attorney  to  con- 
vey land  in  Pennsylvania,  and,  if  duly  acknowledged,  the  conveyance  under  it 
would  be  valid. 

Ten  years  from  the  date  of  the  power  does  not  raise  a  presumption  of  the  death  of 
the  principal,  at  the  time  when  an  attorney  executes  a  conveyance  under  such 
power,  where  there  is  no  removal  of  the  principal  from  his  former  abode. 

An  act  done  by  an  attorney  is  valid,  if  it  appears  he  did  it  as  attorney,  whether  it 
be  done  in  the  principal's  name  or  in  the  attorney's,  as  such. 

If  the  warrantor,  on  notice  by  the  vendee  to  come  in  and  defend  the  title,  neglects 
to  do  so,  the  verdict  is  conclusive  against  him.  If  the  vendee  does  not  give  no- 
tice, but  defends,  he  cannot  recover  his  counsel  fees,  and  his  own  expenses,  un- 
less in  case  of  absence  of  the  warrantor,  or  fraud. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Cumberland 
county. 

This  suit,  with  five  others,  was  brought  by  Daniel  Baugher 
and  John  Crumbaugh,  executors  of  Samuel  Baugher,  deceased, 
who  was  assignee  of  Peter  Ikes,  who  was  assignee  of  Philip  Klin- 
ger, against  Abraham  Fulweiler,  surviving  obligor  in  a  bond 
dated  the  8th  of  June,  1807,  for  the  payment  of  one  hundred 
pounds  on  the  30th  of  August,  1808.  Plea,  payment  and  nil  de- 
bet:  also  a  special  plea,  stating  the  failure  of  consideration.  Repli- 
cation, that  he  does  owe,  non  solvit  and  issues. 

On  the  9th  of  February,  1820,  an  agreement  was  entered  into 
by  the  parties,  and  filed  of  record,  viz : — 

The  above  suits  are  on  bonds,  which  were  part  of  the  conside- 
ration of  a  tract  of  land  bought  by  the  defendant  from  Philip 
Klinger  in  1807.  The  deed  from  Klinger  contains  a  general  war- 
ranty. For  about  seventy-eight  acres  of  the  best  part  of  the  said 
tract,  Klinger  had  not  a  good  title,  and  the  title  for  the  same  is 
not  now  in  the  defendant.  About  eighteen  or  twenty  acres  of  the 
said  seventy-eight  acres  are  cleared.  Partial  payments  have  been 
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made  on  some  of  the  bonds.  Plaintiffs  are  to  deliver  to  defendant 
a  good  title  for  the  land  mentioned  in  the  deed  from  Klinger.  The 
title  to  be  approved  of  by  the  court.  If  a  good  title  be  delivered 
as  above,  the  defendant  then  claims  a  deduction  from  the  said 
bonds  for  the  following  reasons,  and  on  the  following  accounts: — 

1.  The  expenses  incurred  by  defendant  in  and  relative  to  the 
ejectment  brought  against  him  by  Mark  Halfpenny  and  others, 
and  now  pending.   (See  post.") 

2.  The  expenses  incurred  by  the  defendant  in  and  relative  to 
the  said  six  suits,  and  the  costs,  (other  than  the  plaintiffs'  bills  of 
costs,)  on  the  same. 

3.  The  defendant  paid  to  Oliver  Evans  and  Evan  Evans,  or 
their  agent,  one  hundred  and  twenty  dollars  for  patent  rights  to  a 
hopper  boy  and  flour  press,  which  were  in  the  mill  on  the  said 
lands  when  he*  bought  the  same  from  Klinger.   He  also  paid  taxes, 
(about  five  dollars  and  thirty  cents,)  on  the  said  land,  which  were 
due  before  he  bought  the  same. 

4.  The  defendant,  for  want  of  a  good  title,  was  deprived  of  op- 
portunities of  selling  the  said  land,  when  advantageous  sales  might 
have  been  made.    He  was  prevented  also  from  improving  the  land, 
as  he  would  have  done  if  the  title  had  been  indisputable.     For 
these  he  claims  damages,  and  a  deduction  from  the  said  bonds. 

The  defendant  alleges  that  he  was  ready  and  willing  to  pay  the 
said  bonds,  when  due,  without  suit,  if  a  good  title  had  been  given 
to  him:  and  he  desires  now  to  be  placed  in  the  same  or  as  good  a 
situation  as  he  would  have  been,  provided  Klinger  had  given  him 
a  good  title  at  the  time  of  executing  the  deed.  If  interest  be  count- 
ed on  the  bonds,  he  claims  interest  on  his  expenses,  and  on  the 
amount  of  damage  sustained  by  him  from  time  to  time. 

It  is  agreed,  that  the  court  determine  whether  all,  or  any,  and 
which  of  the  said  grounds  of  deduction  claimed  by  the  defendant 
are,  (if  true,)  legal  off-sets,  or  ought  in  law  to  be  deducted  from 
the  amount  of  the  said  bonds.  The  amount  of  the  said  off-sets  or 
deductions  to  be  ascertained  and  reported  by  three  auditors,  or  a 
majority  of  them,  to  be  appointed  by  the  court.  The  said  auditors 
to  meet  and  proceed  ex  parte,  on  ten  days'  notice.  The  report, 
when  approved  of,  to  be  final,  and  the  balance  to  be  paid  by  the 
defendant. 

The  total  amount  to  be  deducted,  according  to  the  said  report, 
approved  of  as  aforesaid,  is  to  be  deducted  from  the  first  bond;  and 
if  the  sum  reported  exceeds  the  sum  due  on  that  bond,  then  the  re- 
mainder to  be  deducted  from  the  second,  and  so  on. 

The  plaintiffs  are  to  pay  their  own  bills  of  costs  in  the  said  suits. 
Each  party  is  to  pay  half  of  the  auditors  and  prothonotary's  fees, 
arising  on  this  agreement  or  reference, — the  plaintiffs  to  pay  their 
own  bill  of  costs  arising  on  this  agreement  or  reference. 

The  defendant's  bill  of  costs  and  expenses  on  this  agreement  or 
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reference,  and  accruing  therefrom,  to  be  estimated  as  damages, 
and  included  in  No.  2,  of  the  damages  claimed  by  him;  and  sub- 
ject, like  that  No.,  to  the  opinion  of  the  court. 

Dated  and  filed  9th  of  February,  1820. 

The  following  was  filed  the  25th  of  March,  1824. 

By  the  Court.  The  court  being  of  opinion,  on  argument,  that 
the  title  now  tendered  is  defective,  at  least  so  far  as  regards  the 
title  of  Lydia  Hallowell,  and  »flnn  Brown,  the  agreement  of  the 
parties  cannot  now  be  carried  into  effect  further.  And,  on  motion 
of  the  plaintiffs,  the  agreement  is  now  set  aside,  because  it  has  be- 
come inoperative,  cannot  be  carried  into  effect,  and  to  suffer  it  to 
remain  would  he  a  perpetual  bar  to  the  plaintiffs'  further  proceed- 
ing, which  would  be  manifestly  unjust. 

This  opinion  was  filed,  at  the  request  of  the  defendant,  who  op- 
pose the  setting  aside  of  the  agreement. 

And  now,  to  wit,  the  17th  of  November,  1824,  this  cause  being 
ordered  on  for  trial,  the  defendant  objected  to  any  jury  being 
sworn,  and  produced  and  read  the  agreement  of  the  parties,  filed 
of  record  the  9th  of  February,  1820. 

The  court  overruled  the  said  objection  and  ordered  a  jury  to  be 
called  and  sworn, — to  which  the  defendant  excepted. 

On  the  trial,  the  defendant  offered  in  evidence  a  receipt  for  taxes 
assessed  on  one  of  the  tracts  included  in  the  sale  to  the  defendant, 
whilst  it  was  unseated ;  and  also  receipts  of  Oliver  Evans  for  money 
paid  him  on  his  claim  as  patentee,  to  the  right  of  a  hopper  boy 
and  flour  press  in  the  mill,  when  the  property  was  sold.  This 
evidence  the  plaintiffs  objected  to,  and  the  court  rejected  it  and 
sealed  a  bill  of  exceptions. 

There  was  a  grist  mill  situated  on  the  property  sold  to  the  de- 
fendant, and  the  defendant  offered  to  prove  the  situation  of  the 
mill,  the  dam,  race,  &c.,  and  that  by  reason  thereof  the  mill  was 
of  little  value.  This  evidence  the  plaintiffs  objected  to,  and  the 
court  overruled  it  and  sealed  a  bill  of  exceptions. 

The  title  to  the  seventy-eight  acres  was  traced  back  to  a  certain 
Thomas  Bye,  who,  on  the  7th  of  March,  1SOS,  conveyed  to  his 
seven  daughters.  On  the  1st  of  June,  1812,  these  daughters,  and 
the  husbands  of  such  of  them  as  were  married,  joined  in  a  power 
of  attorney  to  three  persons  (one  of  whom  was  Jl.  Brown,)  or  any 
one  of  them,  to  sell  and  convey  this  tract.  Brown  conveyed  to 
William  Ramsey  on  the  10th  of  March,  1823.  He  signed  the 
names  of  the  principals  to  the  deeds  and  affixed  their  seals,  and, 
among  others,  that  of  his  own  wife,  *flnn  Brown.  The  name  of 
one  other  of  them,  Lydia  Hullowell,  a  married  woman,  was  in- 
terlined wherever  it  occurred  in  the  acknowledgment  of  the  pow- 
er. The  power  was  duly  acknowledged  by  the  principals,  and  the 
acknowledgment  of  the  married  daughters  was  in  the  form  pre- 
scribed by  the  act  of  assembly.  After  Brown  had  executed  the 
deed  to  Ramsey  for  his  principals,  he  acknowledged  it  as  attor- 
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ney  for  the  said,  (naming  all  his  principals,)  to  be  his  act  and 
deed.  On  the  23d  of  March,  1824,  William  Ramsey  conveyed 
the  seventy-eight  acres  in  question  to  the  plaintiff.  This  evidence 
was  objected  to  by  the  defendant  and  admitted,  and  the  defendant 
excepted. 

The  next  bill  of  exceptions  by  the  defendant  was  to  the  court's 
rejecting  evidence  of  the  expense  of  the  defendant  in  certain  eject- 
ments brought  for  the  recovery  of  the  seventy-eight  acres,  one  of 
which  was  discontinued  immediately  before  the  trial  of  this  cause, 
and  after  Ramsey  made  his  release  to  defendant. 

The  defendant  then  proposed  the  following  points,  for  the  in- 
struction of  the  court  to  the  jury: — 

1.  That  unless  the  defendant  has  a  good  and  indubitable  title  in 
law  and  equity  for  all  the  property,  for  the  price  whereof  the 
bond  in  question  was  given,  he  has  a  good  defence  in  this  suit  to 
the  amount  of  the  full  value  of  the  deficiency,  and  the  damage  he 
may  have  sustained  by  reason  of  the  defect. 

•Answer.  As  the  defence  is  of  an  equitable  and  not  a  legal  kind: 
as  the  defendant,  if  the  evidence  is  true,  took  possession  according 
to  the  terms  of  his  purchase,  and  has  held  the  same  ever  since,  ex- 
cept as  to  sixty  acres,  which  he  sold  for  a  larger  sum  of  money, 
including  the  mill,  and,  as  he  has  thus  put  it  out  of  his  power  to 
rescind  the  contract,  we  say  that  a  good  equitable  title  would  avoid 
the  defendant's  defence.  If  he  has  not  got  either  an  equitable  or 
legal  title  to  all  the  property  for  the  price  of  which  the  bond  in 
question  was  given,  he  has  a  good  defence  in  this  suit  to  the  amount 
of  the  value  of  any  deficiency,  and  such  damages  as  he  may  have 
sustained  by  reason  of  the  defect. 

2.  That  Philip  Klinger  could  acquire  no  right  to  the  land  in 
dispute  by  a  settlement  and  warrant  subsequent  to  the  warrant  and 
survey  of  Halfpenny. 

Answer.  Klinger  could  acquire  a  right  to  the  land  in  dispute  by  a 
settlement  and  warrant  subsequent  to  the  warrant  and  survey  of 
H.y  twenty-one  years'  actual  adverse  possession  would  give  such 
right. 

3.  That  the  warrant  of  K.  is  void,  unless  he  actually  and  bona 
fide  resided  on  the  land  at  the  time. 

Jlnswer.  The  warrant  of  K.  would  be  void,  if  he  had  no  actual 
residence  upon  it  at  the  time. 

4.  That  the  agreement  filed  in  this  cause,  admits  that  the  de- 
fendant, at  its  date,  had  no  title  to  the  seventy-eight  acres  in  dis- 
pute, and  unless  the  plaintiffs  have  proved  that  they  have  now 
given  him  a  good  legal  and  equitable  title  to  the  same  in  severally, 
the  defendant  has  a  good  defence,  as  stated  in  the  first  point. 

•ftnswer.  The  agreement  filed  in  this  cause  was  read  without 
opposition,  and  it  admits  that  the  defendant,  at  its  date,  had  not  a 
good  title  to  the  seventy-eight  acres  in  dispute. 

5.  That  the  married  woman,  mentioned  in  the  alleged  power  of 
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attorney  of  the  1st  of  June,  1812,  could  give  no  valid  authority  to 
their  husbands  to  sell  their  real  estate. 
•flnswer.  This  position  is  true,  as  stated. 

6.  That  the  legal  presumption  is,  that  the  interlineations  in  the 
alleged  acknowledgment  of  the  said  power  of  attorney  were  made 
after  its  attestation;  and,  unless  this  presumption  is  rebutted  and 
removed  by  other  evidence,  the  whole  is  void,  and  of  no  effect, 
and  no  title  depending  on  it  can  be  good. 

•flnswer.  This  position  is  true,  as  stated. 

7.  That  if  no  proof  has  been  given,  to  satisfy  the  jury  of  the 
continuance  of  the  lives  of  all  pr  any  of  the  constituents  in  the 
said  power,  within  seven  years  before  the  date  of  the  deed  of  the 
10th  of  Marchj  1823,  they  shall  be  presumed  to  be  dead,  and  the 
said  deed  can  therefore  convey  no  title. 

•Answer.  If  the  attorney  was  not  advised  of  the  death  of  any 
of  the  constituents,  and  executed  the  deed  legally  and  bona  fide, 
the  presumption  of  death  does  not  arise  so  as  to  defeat  the  deed. 
We  see  nothing  in  the  evidence,  authorizing  the  court  to  state  that 
there  is  a  legal  presumption  of  death.  If  the  defendant  relied  upon 
it,  he  would  have  been  permitted  to  prove  it. 

8.  JJaron  Eastburn,  Thomas  Hallowell,  and  Abraham  Brown 
had  but  life  estates  in  the  land  in  question,  and  could  not  convey 
the  same  in  fee  simple. 

Answer.  This  position  is  true,  as  stated. 

9.  That  the  deed  of  the  10th  of 'March,  1823,  is  not  proved  or 
acknowledged  in  such  way  as  to  vest  any  title,  but  the  life  estate 
of  Abraham  Brown,  in  William  Ramsey. 

Jlnswtr.  We  cannot  say,  that  in  law  the  deed  of  the  10th  of 
March,  1S23,  only  vests  the  life  estate  of  Abraham  Brown  in 
William  Ramsey. 

10.  That  the  defendant  is  not  bound  to  take  a  doubtful,  suspi- 
cious, or  partial  title;  and  if  none  other,  or  no  title  is  now  given 
to  him,  he  is  entitled  to  a  deduction  from  the  bonds  yet  unpaid,  to 
the  amount  of  the  full  relative  value  of  such  land,  as  well  as  for 
damages  the  residue  of  the  land  has  sustained  by  reason  of  the 
defect 

Answer.  When  one  man  sells  to  another  a  tract  of  land,  and  co- 
venants to  give  a  good  title,  the  purchaser  is  not  bound  to  take  a 
doubtful,  suspicious,  or  partial  title.  But  if  the  purchaser  accept 
the  title  offered,  enter  into  possession,  enjoys  the  property  for  a 
number  of  years,  sells  a  valuable  portion  of  it  for  a  larger  sum,  so 
as  to  put  it  out  of  the  vendor's  power  to  rescind  the  contract,  the 
same  rule  will  not  apply  in  all  its  strictness.  In  a  case  where  a 
purchaser  is  in  possession  of  the  whole,  has  accepted  a  deed  for 
the  whole,  perhaps  not  likely  ever  to  be  disturbed  in  his  posses- 
sion, having  a  good  title  to  the  larger  portion,  and  the  lapse  of  a 
few  years  promising  to  confirm  the  whole  by  operation  of  the  sta- 
tute of  limitations, — would  it  be  fair,  under  such  circumstances, 

vol.  xv.  G 
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to  say  he  shall  hold  his  doubtful  title,  which  may  be  as  good  as  an 
unimpeachable  legal  title  to  him:  no  one  likely  to  disturb  him  in 
it;  no  one  contending  with  him  for  it;  would  it  be  fair,  under  such 
circumstances,  to  say  he  must  have  his  title  perfected  to  every 
part,  beyond  suspicion  and  beyond  possible  impeachment,  or  have 
a  deduction  from  the  bonds  unpaid,  to  the  amount  of  the  full  re- 
lative value  of  the  whole  of  the  land,  the  title  of  which  may  be 
doubtful,  as  well  as  for  the  damages  which  the  residue  of  the  land 
might  have  sustained  by  the  loss  of  a  part.  If  such  were  the  law, 
a  man  might  hold  all  the  land  he  purchased  under  a  doubtful  title, 
and  refuse  to  pay  any  thing  for  it.  The  real  loss  the  purchaser 
has,  and  is  likely  to  sustain  by  reason  of  the  defect,  is  a  proper 
subject  of  deduction.  The  amount  a  jury  is  called  on  to  fix,  un- 
der all  the  evidence. 

11.  That  if  the  jury  find  that  William  Ramsey  had  no  warrant 
of  attorney  from  the  plaintiffs,  that  he  only  marked  his  name  as 
attorney  for  the  plaintiffs  at  the  bar,  and  after  the  jury  were  sworn 
in  this  case,  and  that  not  he,  but  all  or  some  of  the  other  plaintiffs, 
had  a  right  to  recover  in  the  ejectment  No.  131,  November,  1816, 
he  had  no  right  to  discontinue  the  same;  said  discontinuance  would 
not  conclude  said  plaintiffs:  but  on  motion  by  them,  and  said  facts 
appearing,  the  court  would  strike  off  said  discontinuance  and  re- 
instate the  suit. 

Answer.  By  the  ordinary  and  daily  practice  of  courts,  we  re- 
cognise the  acts  of  counsel  without  their  exhibiting  a  warrant  for 
their  appearance.  They  are  officers  of  the  court,  and  responsible 
for  their  conduct.  Mr.  Ramsey  being  named  as  a  party,  and 
having  entered  his  name  as  counsel  of  record  and  discontinued  the 
suit,  it  is  prima  facie  a  valid  act.  And  1  cannot  conceive  that 
any  court  would  strike  off  the  discontinuance,  after  its  having 
been  expressly  done  to  facilitate  the  recovery  in  the  present  suit 
against  the  defendant.  It  would  be  a  fraud  upon  the  defendant  to 
do  so. 

12.  That  if  the  land  has  been  unimproved  in  part,  and  the  want 
of  title  has  prevented  the  defendant  from  having  the  benefit  there- 
of, by  improvement  and  farming  the  same,  if  the  jury  should  find 
against  him  on  the  other  points,  he  is  not  liable  to  pay  interest  on 
the  bond. 

Answer.  The  usual  rule  with  regard  to  interest  is,  that  when 
the  purchaser  accepts  a  deed,  and  enters  into  possession,  and  enjoys 
the  land,  if  he  withhold  the  purchase  money  even  on  pretence  of 
defect  of  title,  and  if  the  vendor  ultimately  recover  the  purchase  mo- 
ney, interest  is  recoverable  also.  We  cannot  inquire  into  the  exact 
profits  of  the  land,  and  the  precise  extent  to  which  the  purchaser 
employed  it;  to  ascertain  which,  the  interest  or  the  profits  would 
exceed  in  value.  We  must  frequently  be  governed  by  more  ge- 
neral rules.  I  cannot  say  the  rule  is  absolute  in  this  way;  but  it 
would  require  strong  evidence  to  take  a  case  out  of  it.  A  party 
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can  always  stay  interest,  by  tendering  the  amount  of  the  claim 
due,  and  holding  it  ready  for  payment,  when  it  can  he  properly 
made. 

13.  That  if  a  good  title  has  never  been  given  or  offered  to  the 
defendant,  until  the  cause  came  on  for  trial,  the  jury  have  a  right 
to  allow  the  defendant  a  compensation  for  his  loss  of  time,  trouble, 
and  expense,  independently  of  the  legal  costs  and  attorney  fees. 

Answer.  The  fixing  a  rule  or  measure  of  deduction  from  the 
plaintiff's  claim,  involves  various  difficulties.  The  defendant  took 
a  general  warranty  in  his  deed  from  K.  It  is  in  proof  that  K.  is 
insolvent.  It  also  appears  that  since  the  date  of  the  deed,  eject- 
ments have  been  brought  against  the  defendant  for  part  of  the  land 
embraced  in  it,  one  of  which  was  tried  and  the  other  discontinued 
to  day.  Under  these  circumstances,  the  law  would  be  unjust,  if  it 
would  not  suffer  the  defendant  to  claim  a  deduction  out  of  his 
bonds,  if  the  title  is  actually  defective,  to  the  whole  or  a  part. 
There  has  been  no  eviction,  but  it  is  not  denied  that  the  title  xvas 
defective  at  the  bringing  of  the  suit.  At  that  time,  then,  the  de- 
fendant had  an  equitable  defence.  This  suit  was  instituted  in  1S09. 
The  statute  of  limitations  had  not  then  run  out  as  to  the  seventy- 
eight  acres,  or  any  part  of  it;  consequently,  the  outstanding  title  of 
M.  H.y  as  to  that  quantity,  was  to  be  preferred.  The  bond,  when 
suit  brought,  would  be  about  two  hundred  and  sixty-six  dollars 
and  sixty-seven  cents,  sixty  dollars  having  been  paid  the  31st  of 
March,  1809.  The  seventy-eight  acres,  at  the  average  price  given 
for  the  whole,  would  amount  to  about  six  hundred  and  eighteen 
dollars;  three  hundred  and  fifty  dollars  and  upwards  more  than 
the  plaintiffs  claim  in  the  present  suit.  If  this  view  is  correct, 
when  this  suit  was  brought,  F.  had  an  equitable  defence  to  the 
whole  claim;  and,  if  so,  we  advise  the  jury,  if  they  find  for  the 
plaintiff,  to  make  their  verdict  subject  to  the  payment  or  deduc- 
tion of  the  legal  costs  on  parts  of  this  suit. 

Although  such  equitable  defence  may  have  existed,  when  the 
suit  was  brought,  still,  if  since  that  period  th.it  defence  has  been 
avoided,  by  the  transfer  of  those  holding  under  M.  H.  to  Ram- 
sey, and  a  tender  of  a  deed  from  him  to  the  present  defendant,  or 
by  the  operation  of  the  statute  of  limitations,  then  the  plaintiff 
would  be  entitled  to  recover,  agreeably  to  the  rules  we  have 
stated. 

If  no  fraud  existed  in  the  contract  between  K.  and  F.9  and 
there  is  still  an  outstanding  adverse  title,  better  than  the  one  of- 
fered to  or  held  by  the  defendant,  he  would  be  entitled  to  a  fair 
indemnity  for  the  value  of  the  part  for  which  he  got  no  title.  But 
I  cannot  see  how  he  can  legally  be  allowed  "a  compensation  for 
for  his  loss  of  time,  trouble  and  expense,"  except  the  costs  of  suit, 
subject  to  which  we  have,  in  a  certain  event,  recommended  you  to 
find  your  verdict.  If  there  was  fraud  on  the  part  of  K.  in  the 
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contract,  he  should  be  made  responsible  for  his  fraud,  to  the  whole 
extent  of  the  injury  effected  by  it. 

To  these  answers  the  defendant  excepted. 

Parker  and  Alexander,  for  the  plaintiff  in  error. 

Carothers  and  Mahon,  contra. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J.  This  suit  was  brought  against  Fulweiler  and  his 
sureties,  on  a  bond  dated  the  8th  of  June,  1807,  for  the  payment 
of  one  hundred  pounds  on  the  30th  of  August,  1808.  Pleas,  pay- 
ment, &c.  nil  debet,  and  a  special  plea  stating  the  failure  of  con- 
sideration. Replication  and  issues.  There  were  five  other  suits 
between  the  same  parties  on  other  bonds. 

On  the  9th  of  February,  1820,  an  agreement  was  entered  into 
by  the  parties,  and  filed  of  record  in  the  cause. 

The  above  suits  are  on  bonds,  which  were  part  of  the  conside- 
ration of  a  tract  of  land  bought  by  the  defendant  from  P.  Klinger, 
in  1807.  The  deed  from  Klinger  contained  a  general  warranty. 
For  about  seventy-eight  acres  of  the  best  part  of  the  said  land, 
Klinger  had  not  a  good  title,  and  the  title  for  the  same  is  not 
now  in  the  defendant.  About  eighteen  or  twenty  acres  of  the 
said  seventy-eight  acres  are  cleared.  Partial  payments  have  been 
made  on  some  of  the  bonds.  The  plaintiffs  are  to  deliver  to  the 
defendant  a  good  title  for  the  land  mentioned  in  the  deed  from 
Klinger;  the  title  to  be  approved  of  by  the  court.  If  a  good  title 
be  delivered,  as  above,  the  defendant  claims  a  deduction  from  the 
said  bonds,  for  the  following  reasons  and  on  the  following  ac- 
counts:— 

[Here  follows  a  specification  of  the  grounds  of  defence.] 

The  agreement  proceeds  thus:  It  is  agreed  that  the  court  deter- 
mine whether  all,  or  any,  and  which  of  the  said  grounds  of  deduc- 
tion claimed  by  the  defendant  are,  if  true,  legal  off-sets,  or  ought 
in  law  to  be  deducted  from  the  amount  of  the  said  bonds.  The 
amount  of  said  off-sets  or  deductions  to  be  ascertained  by  three 
auditors,  or  a  majority  of  them,  to  be  appointed  by  the  court." 
Several  other  provisions  follow,  among  which  are  some  agreements 
relating  to  the  manner  in  which  the  costs  of  the  said  suits  are  to 
be  paid. 

On  the  25th  of  March,  1824,  the  following  proceedings  appear 
in  this  cause: — 

By  the  Court.  The  court  being  of  opinion,  on  argument,  that 
the  title  now  tendered  is  defective,  at  least  so  far  as  regards  the 
title  of  Lydia  Hallowell  and  Jinn  Brown,  the  agreement  of  the 
parties  cannot  now  be  carried  into  effect  further.  And,  on  motion 
of  the  plaintiffs,  the  agreement  is  now  set  aside,  because  it  has  be- 
come inoperative,  cannot  be  carried  into  effect,  and  to  suffer  it  to 
remain,  would  be  a  perpetual  bar  to  the  plaintiff's  proceeding, 
which  would  be  manifestly  unjust. 
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The  above  opinion  was  filed,  at  the  request  of  the  defendants' 
counsel,  who  opposes  setting  aside  the  agreement.  And  the  de- 
fendants' counsel  afterwards  objected  to  the  jury  being  sworn,  al- 
leging the  agreement  to  be  in  force,  and  that  the  court  could  not 
set  it  aside. 

The  above  proceedings  formed  the  subject  of  the  first  error. 

The  agreement  consists  of  an  admission  of  certain  facts,  and  of 
a  submission  of  the  cause  to  be  decided  in  a  way  and  on  terms  dif- 
ferent from  the  ordinary  course  of  trial  by  jury.  It  would  seem, 
the  first  part,  the  agreement  to  certain  facts  stated,  was  not  consi- 
dered as  at  all  impaired  by  the  decision  of  the  cause;  for  it  was 
read  at  the  trial,  and  considered  by  the  court  as  an  admission  of 
those  facts,  and  was  rightly  so  read  and  considered.  As  to  that 
part  of  it,  the  court  could  not  exercise  any  power  over  it,  and, 
as  I  take  it,  did  not.  It  may  be,  that  if  an  agreement  admits 
facts,  the  party  may  be  permitted  to  show  he  did  so  under  the  in- 
fluence of  mistake  or  surprise.  Unless  this  is  done,  an  admission 
of  facts  in  a  cause  on  the  record,  would  not  be  struck  off  that  re- 
cord by  the  court.  It  would  seem  the  true  meaning  of  the  order 
of  the  court,  was  to  strike  off  the  submission  of  the  determination 
of  the  cause  to  the  court,  and  to  arbitrators,  and  to  relieve  the 
plaintiffs  from  that  part  of  the  agreement  which  would  tie  up  the 
plaintiff,  until  he  got  a  title  to  the  whole  of  the  land  sold. 

The  whole  land  sold  was  more  than  six  hundred  acres,  the  part 
of  which  the  title  was  defective  was  originally  seventy-eight  acres. 
This  belonged  to  seven  co-heiresses  of  Thomas  Bye,  and  from 
five  of  these  the  defendant  obtained  a  conveyance.  The  shares 
of  Lydia  Hallowell  and  Jinn  Brown,  two  of  the  seven,  were  out- 
standing. There  was  then  a  hardship,  perhaps  injustice,  in  de- 
priving the  plaintiffs  of  the  price  of  the  whole  seventy-eight  acres, 
because  a  title  to  two-sevenths  could  not  be  obtained.  But  it  is 
said  the  plaintiffs  might,  for  aught  that  appears,  have  procured  the 
title  to  those  two  shares.  Of  this,  we  think  the  court  below  were 
the  proper  judges,  and  that  their  decision  on  this  point  is  not  the 
subject  of  a  writ  of  error.  The  case  comes  within  a  principle  often 
decided  in  this  court,  and  is  not  stronger  than  refusing  a  new  trial, 
which  is  not  to  be  reversed  on  error,  though  even  we  should  think 
a  new  trial  ought  to  have  been  granted.  That  court  has  decided, 
that  the  agreement,  in  this  particular,  ought  not  now  to  be  carried 
into  effect;  and  they  were  right  in  considering  it  as  the  agreement 
of  the  plaintiff  to'obtain  and  give  to  the  defendant  a  good  title  for 
the  whole,  if  it  was  in  their  power  to  do  so. 

After  the  jury  was  sworn,  several  exceptions  were  taken  as  to 
evidence,  and  several  are  here  taken  to  the  charge  of  the  court 

1.  The  defendant  offered  in  evidence  a  receipt  for  taxes  assessed 
on  one  of  the  tracts  included  in  the  sale  to  the  defendant,  while  it 
was  unseated;  and  also  receipts  of  Oliver  Evans  for  money  paid 
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him  on  his  claim  as  patentee  of  the  right  to  a  hopper  boy  and  flour 
press  in  the  mill  when  the  property  was  sold,  &c. 

There  is  some  uncertainty  as  to  the  first.  The  plaintiff's  coun- 
sel say  the  receipt  for  taxes  was  given  in  evidence,  and  admit  it 
ought  to  be,  if  it  was  for  taxes  left  unpaid  by  Klinger  on  one  of 
the  tracts  while  unseated,  and  the  bill  of  exceptions  is  in  this  re- 
spect vague.  It  ought  to  have  been  admitted,  if  it  was  a  lien;  and 
the  other  receipts  for  money  paid  to  Evans  as  clearly  ought  not 
to  have  been,  and  were  rightly  rejected,  because  no  patent  to 
Evans  was  shown:  and  the  money  was  paid  voluntarily,  and  it  is 
conceded  to  have  been  decided  that  Evans's  patent  was  void. 

2.  On  the  property  sold  to  the  defendant  was  a  grist  mill.  The 
defendant  offered  to  prove  the  situation  of  the  mill,  the  dam,  race, 
&c.,  and  that  by  reason  thereof,  the  mill  was  of  little  value.  This 
was  rejected, — and  it  clearly  ought  to  have  been  admitted.  The 
defendant  did  not  ask  the  contract  to  be  rescinded,  because  there 
was  a  defect  of  title  as  to  a  small  part.  He  keeps  the  property, 
and  is  entitled  to  an  abatement  of  the  purchase  money,  in  propor- 
tion to  the  part  which  he  does  not  get.  That  proportion  can  only 
be  ascertained  by  proving  the  relative  value  of  it,  compared  with 
what  he  does  get,  and  this  is  ascertained  by  going  into  particulars; 
that  is,  the  value  of  each  part.  The  mill,  at  the  time  of  the  sale,  might 
have  been  of  value  equal  to  all  the  land  sold  with  it,  or  only  of  value 
equal  to  one-tenth  or  one-twentieth  of  the  whole  property  sold.  It 
seems  to  me,  that  in  the  hurry  of  a  trial,  it  did  not  strike  the  mind 
of  the  judge,  as  offered  for  this  purpose,  or  he  would  have  admit- 
ted it.  In  his  charge  to  the  jury,  he  states  the  law  as  it  is  settled; 
viz.  that  the  deduction  of  price  is  to  be  determined  by  comparing 
the  value  of  the  land  lost,  with  that  of  the  property  to  which  he 
got  a  good  title,  and  which  he  retains.  The  evidence  offered  was 
proper,  and  ought  to  have  been  received,  and  there  was  error  in 
rejecting  it. 

The  title  to  the  seventy-eight  acres  before  mentioned  was  traced 
to  a  certain  Thomas  Bye,  who,  on  the  7th  of  March,  1SOS,  con- 
veyed it  to  his  seven  daughters,  on  the  1st  of  June,  1812.  These 
daughters,  and  the  husbands  of  such  of  them  as  were  married, 
joined  in  a  power  of  attorney  to  three  persons,  (one  of  whom  was 
Jinn  Brown,}  or  any  one  of  them,  to  sell  and  convey  this  tract. 
Brown  conveyed  this  tract,  and  duly  executed  a  conveyance  to 
William  Ramsey  on  the  10th  of  March,  1823.  He  signed  the 
names  of  the  principals  to  the  deed,  and  affixed  their  seals,  and, 
among  others,  that  of  his  own  wife,  Jinn  Brown.  The  name  of 
Lydia  Hallowell,  one  of  them,  and  a  married  woman,  was  inter- 
lined, wherever  it  occurred,  in  the  acknowledgment  of  the  power. 
The  power  was  duly  acknowledged  by  the  principals,  and  the  ac- 
knowledgment of  the  married  daughter  was  in  the  form  prescribed 
by  the  act,  for  passing  the  estates  of  married  women.  After 
Brown  had  executed  the  deed  to  Ramsey  for  his  principal,  he 
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acknowledged  it  as  attorney  for  the  said,  (naming  all  his  princi- 
pals,) to  be  his  act  and  deed.  On  the  23d  of  March,  1824,  Wil- 
liam Ramsey  conveyed  the  seventy-eight  acres  in  question  to  the 
plaintiff*. 

All  this  evidence  was  objected  to  and  admitted,  and  the  effect 
of  it,  when  admitted,  formed  the  subject  of  exception  to  the  charge 
of  the  court.  That  married  women  may,  jointly  with  their  hus- 
bands, give  a  power  to  convey  lands,  and  that  such  power,  when 
acknowledged  in  the  manner  prescribed  by  the  act  of  assembly  for 
passing  the  estate  of  married  women,  will  be  good,  has  been  here- 
tofore decided  in  this  court.  If  it  were  not,  it  would  unsettle 
many  estates. 

The  power  was  not  executed  by  the  attorney  for  more  than  ten 
years  after  its  date,  and  the  counsel  insisted  the  principals  must 
be  supposed  dead.  In  those  cases  where  that  presumption  is  ad- 
mitted, it  is  coupled  with  the  circumstance  that  the  person  has  re- 
moved from  his  former  place  of  abode,  and  not  been  heard  of  for 
seven  years.  No  removal — no  inquiry  was  alleged  here. 

But  the  acknowledgment  is  objected  to.  There  are  some  cases 
to  be  found,  where  much  strictness  would  seem  to  be  required  in 
the  forms  of  those  conveyances  by  attorneys.  But  in  Coombe's 
Case,  9  Co.  Rep.  76,  77,  the  court  put  it  on  the  ground  that  the 
act  is  good,  if  it  appears  that  he  did  it  as  attorney,  and  that  it  is 
immaterial  whether  it  is  stated.  The  principal,  by  his  attorney, 
does  the  act,  or  the  attorney,  as  attorney  for  the  principal,  does 
the  act.  The  difference  is  form,  and  nothing  but  form. 

There  is  no  error  in  this  part  of  the  case. 

The  next  error  assigned,  is  to  the  court  rejecting  evidence  of  the 
expense  of  the  defendant  in  certain  ejectments,  brought  for  the  re- 
covery of  this  seventy-eight  acres,  one  of  which  was  discontinued 
immediately  before  the  trial  of  this  cause,  and  after  Ramsey  made 
his  release  to  the  defendant.  I  understand  expenses  as  something 
distinct  from  legal  costs,  which  I  understand  the  court  in  a  subse- 
quent part  of  the  cause  to  say,  are  to  be  allowed  to  the  defendant. 

When  a  man  purchases,  and  has  a  general  warranty  in  his  deed, 
he  may,  when  ejectment  is  brought  against  him  for  the  land,  or  a 
part  of  it,  give  notice  to  the  warrantor  to  appear  and  defend  the 
suit.  And  if  notice  is  duly  given,  and  he  does  not  defend,  the 
record  of  the  recovery  is  conclusive  evidence  against  him,  in  an 
action  of  covenant  on  the  warranty.  If  the  vendee  does  not  give 
notice,  but  appears  and  defends,  it  has  not  been  allowed  him  to  re- 
cover his  counsel  fees  paid,  and  his  own  expenses;  for  there  may 
be  no  ground  of  defence,  and  he  shall  not  subject  his  vendor,  with- 
out his  knowledge  and  against  his  will,  to  more  than  he  is  liable 
to  on  his  covenant  of  warranty.  This,  generally.  There  may 
possibly  be  exceptions,  where  the  warrantor  has  left  the  state,  and 
expense  must  be  incurred  before  he  can  be  found,  and  notice  served; 
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or  in  cases  of  fraud  in  the  warrantor.    For  any  thing  appearing  in 
this  record,  the  court  was  right. 

Thirteen  points  were  submitted  to  the  court  below,  on  which 
they  were  required  to  deliver  opinions  to  the  jury. 

I  do  not  mean  any  reflection  on  the  counsel  in  this  cause  parti- 
cularly; but  the  practice,  under  the  act  requiring  the  judge  to  re- 
duce his  opinion  to  writing,  is  becoming  a  grievance.  The  coun- 
sel knows  the  points  on  which  his  cause  must  turn,  and  may 
properly  request  an  explicit  opinion  on  those  points.  It  cannot, 
however,  conduce  to  the  advancement  of  justice,  to  subdivide  these 
points  ad  infinitum,  or  to  require  a  written  opinion  on  every 
point  having  the  most  remote  connexion  with  any  part  of  the  evi- 
dence, and  sometimes  having  no  connexion  with  the  matter  try- 
ing. Errors  are  assigned  here; — on  some  of  these,  the  opinion 
given  suffices.  I  proceed  to  notice  the  others. 

The  second  point  submitted  to  the  court  below  was,  "that  Phi- 
lip Klinger  could  acquire  no  right  to  the  land  in  dispute,  (the  se- 
venty-eight acres,)  by  a  settlement  and  warrant  subsequent  to  the 
warrant  and  survey  of  Mark  Halfpenny,  (the  title  of  Thomas 
Bye.}  Whether  he  could  or  not  might  depend  on  many  matters, 
and  on  whether  the  statute  of  limitations  came  to  his  aid.  But  to 
answer  it  was  not  necessary  in  this  cause;  for  it  was  admitted  on 
record,  by  the  agreement  filed,  that  Klinger  did  not  acquire  any 
right  by  his  warrant  and  settlement,  nor  until  he  purchased  five- 
sevenths  of  the  warrant  in  the  name  of  Mark  Halfpenny;  and  the 
only  matter  trying  was  what,  under  all  the  circumstances  of  this 
case,  should  be  deducted  from  the  purchase  money  on  account  of 
the  two-sevenths,  which  were  not  conveyed  to  Philip  Klinger 
under  the  title  to  Mark  Halfpenny. 

Exception  has  been  taken,  that  the  fourth  position  was  not  fully 
answered;  but  it  was  fully  answered,  taking  into  view  the  answer 
to  the  first  point,  and  it  was  not  necessary  to  repeat  what  was 
there  said.  The  act  does  not  require  a  judge  to  file  an  opinion  on 
the  same  point  more  than  once  in  the  same  cause;  and  if  an  answer 
is  found  in  any  part  of  the  opinion  filed,  he  need  not  repeat  it. 

The  next  error  assigned,  not  before  noticed,  is  in  the  answer  to 
the  tenth  point,  near  the  close  of  it,  where  the  court  say,  "The 
real  loss  the  purchaser  has  or  is  likely  to  sustain  by  reason  of  the 
defect,  is  a  proper  subject  of  deduction, — the  amount  a  jury  is 
called  on  to  fix,  under  all  the  circumstances."  The  phrase,  is  like- 
ly to  sustain — is  objected  to,  and  it  would  have  been  better  omit- 
ted. The  plaintiff  had  procured  the  reference  to  be  struck  off,  be- 
cause he  could  not  obtain  the  shares  of  those  two  married  women. 
He  asks  the  cause  to  be  tried  while  those  shares  are  oustanding. 
They  must  then  be  taken  as  lost  to  the  defendant;  they  are  valid 
subsisting  rights.  It  will  not  do  for  the  plaintiff  to  admit  this, 
all  through  his  cause,  and  at  the  close  of  it  say  perhaps,  they 
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they  will  never  claim  them,  and  therefore  you  must  not  be  allowed 
for  them.  I  am  not  sure  the  judge  meant  what  is  alleged  now  to 
have  been  his  meaning.  I  incline  to  believe  these  words  slipped 
into  the  charge  inadvertently. 

The  court  below  having  stated  that  the  jury  might,  and  in  a  cer- 
tain view  of  the  cause  advised  the  jury,  to  deduct  the  costs  up  to 
a  certain  point  in  this  cause,  and  his  legal  costs  in  the  ejectment, 
the  only  point  remaining  is  as  to  the  interest.  The  answer  of  the 
court  on  this  point  is  right  as  far  as  it  goes.  It  is  objected  that  it 
does  not  meet  the  case  trying:  perhaps  it  might  have  been  put 
more  explicitly  in  the  point  submitted  to  the  court 

In  this  case  the  defence  is,  want  of  title  to  a  part; — that  still  ex- 
ists, and  the  plaintiff  admits  he  cannot  give  it.  It  is  then  like  the 
case  where  part  is  recovered  from  the  vendee  by  adverse  title;  in 
which  case  the  price  of  that  part,  in  proportion  to  the  residue,  is 
to  be  deducted  from  the  bond,  before  any  interest  is  calculated  on 
the  bond.  But  to  this  there  may  be  an  exception,  if  the  vendee 
has  enjoyed  the  land  during  the  time  interest  is  demanded;  and 
this  is  a  matter  of  evidence,  and  to  be  submitted  to  the  jury. 

But  for  rejecting  the  evidence  of  notice,  &c.,  the  judgment  is 
reversed,  and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[CRIMBZKSBUBQ,  OCTOBER  31,  1826.] 

M 'COY  and  another,  Appellants,  against  PORTER  and  others, 
Executors  of  PORTER,  Appellees. 

APPEAL. 

After  a  lapse  of  six  years,  with  other  circumstances,  executors  settling  an  account 
in  the  office,  charging  themselves  jointly,  arc  not  allowed  to  settle  separate  ad- 
ministration accounts,  whereby  some  of  them  are  discharged  as  to  creditors. 

THIS  case  was  argued  by  .Alexander,  for  the  appellants,  and 
Carothers,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

TILOHMAN,  C.  J.  This  is  an  appeal  from  a  decree  of  the  Or- 
phans' Court  of  Cumberland  county,  on  the  settlement  of  the  ad- 
ministration account  of  Jinn  Porter,  •Abraham  s'ldams,  and  Caleb 
North,  executors  of  the  testament  and  last  will  of  Robert  Porter, 
deceased.  The  executors  settled  a  former  account,  in  which  they 
charged  themselves  jointly  with  the  whole  personal  estate  of  their 
testator,  and  the  Orphans'  Court  decreed  that  there  was  a  balance 

TOL.  XY.  H 
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due  from  them,  amounting  to  three  thousand  five  hundred  and  se- 
venty dollars  and  fifty-eight  cents.  This  decree  bears  date  on  the 
15th  of  September,  1819.  Afterwards,  on  the  llth  of  February, 
1825,  the  Orphans'  Court  issued  a  citation  against  the  executors,  to 
appear  on  the  10th  of  May  following,  and  settle  a  supplementary 
account.  In  consequence  of  this  citation,  the  three  executors  ap- 
peared and  settled  separate  accounts,  which  are  the  subject  of  this 
appeal.  The  main  question  is,  whether  the  Orphans'  Court  acted 
correctly,  in  opening  the  first  account,  in  which  the  -executors 
were  all  charged  jointly,  and  permitting  them  to  settle  separate 
accounts,  by  which  two  of  them  were  discharged  from  almost  the 
whole  of  the  balance  of  the  first  account,  leaving  only  Jinn  Porter 
chargeable.  The  appellants  are  creditors,  who  consider  them- 
selves in  danger,  if  *ftdams  and  North  are  discharged.  The  ground 
on  which  the  executors  rely,  for  the  settlement  of  separate  ac- 
counts, is,  that  they  are  only  liable  for  their  own  acts  respective- 
ly, and  not  jointly,  or  each  for  the  others.  This  is  certainly  the 
general  principle,  but  it  does  not  follow  that  they  may  not  con- 
sent to  charge  themselves  jointly,  or  that  the  law  will  not  charge 
them  jointly,  where  all  have  assented  to  the  act  of  one,  or  where 
all  have  been  culpably  negligent  in  suffering  one  to  take  possession 
and  dispose  of  the  estate.  In  the  case  before  us,  the  testator's  per- 
sonal estate  consisted  of  cash,  household  goods,  store  goods  and 
merchandise,  book  debts  and  bond  debts.  His  wife,  tflnn,  one  of 
the  executors,  had  a  daughter  of  the  name  of  Margaret  Steel; 
and  almost  the  whole  of  the  personal  estate  was  specifically  be- 
queathed to  the  wife  and  her  said  daughter,  and  a  granddaughter 
of  the  testator's  named  Eliza  Steel,  and  to  the  children  of  the 
testator  by  a  former  wife.  Immediately  on  his  death,  the  wife 
took  possession  of  the  household  and  store  goods,  and  continued 
to  carry  on  the  business  of  store-keeping  for  some  time,  buying 
new  goods  occasionally,  to  keep  up  the  stock.  Finally,  she  sold 
the  whole  of  the  goods  on  hand  to  Benjamin  and  Henry  Lease, 
and  took  their  bonds  for  the  purchase  money.  The  executors  all 
resided  in  Millerstown,  and  one  of  them  (ifldams,*)  lived  with 
the  widow  Porter,  until  the  autumn  succeeding  his  marriage  with 
her  daughter  Margaret  Steel,  when  he  removed  to  his  own  house, 
and  Mrs.  Porter  went  with  him,  carrying  her  household  goods 
along  with  her.  It  was  in  proof,  that  within  a  few  months  after 
the  death  of  the  testator,  the  executors  all  had  notice  of  a  claim 
against  the  estate,  which  might  eventually  sweep  away  a  great 
part.  The  testator  had,  in  his  lifetime,  sold  a  house  and  lot  in 
Lewistown  for  two  thousand  dollars  to  Joseph  Martin,  and  had 
given  bond,  with  Robert  Porter,  jr.,  and  John  Vance,  his  securi- 
ties, on  condition  that  in  case  Morton,  his  heirs  or  assigns,  should 
be  evicted,  the  obligor  should  refund  all  money  paid  to  him  on 
account  of  the  said  house  and  lot,  with  interest,  and  all  costs  of 
suit  and  counsel  fees  expended  by  Martin  in  the  course  of  his  de- 
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fence.  Martin  sold  this  property  to  M'Coy  and  others,  against 
whom  an  ejectment  was  brought  to  August  Term,  1817,  by  the 
heirs  of  George  Porter,  who  obtained  a  verdict  and  judgment  ia 
May,  1823.  During  the  pendency  of  this  ejectment,  all  the  exe- 
cutors were  consulted  by  the  tenants,  and  gave  their  opinion  as  to 
the  employment  of  counsel,  &c.  After  the  eviction,  an  action  was 
brought  in  the  name  of  Martin,  for  the  use  of  M'Coy,  against  the 
executors  of  Robert  Porter  (the  assignees)  on  the  before-men- 
tioned bond  of  indemnity,  and  judgment  was  obtained  against 
them  in  February,  1824,  for  three  thousand  six  hundred  and  fifty- 
eight  dollars  and  three  and  a  half  cents.  Vance,  the  security  of 
the  testator,  is  dead,  and  his  executor,  James  Creswell,  together 
with  M'Coy,  are  the  persons  who  appealed  from  the  decree  of  the 
Orphans'  Court.  If  that  decree  stands,  they  may  be  much  injured, 
as  it  is  uncertain  what  are  the  circumstances  of  .'inn  Porter,  the 
only  person  to  whom  they  will  have  to  look  for  indemnity.  • 

It  was,  to  say  the  least  of  it,  an  act  of  great  imprudence  in  the 
other  executors,  to  suffer  the  widow  to  take  possession,  and  have 
the  disposition  of  almost  the  whole  of  the  personal  estate,  without 
giving  security;  especially  as  they  must  have  known  that  she  coo- 
tinued  to  keep  a  store,  and  was  liable  to  all  the  perils  attending 
that  occupation.  A  moment's  reflection  ought  to  have  satisfied 
them,  that  the  property  of  their  testator  was  in  danger.  They 
were  probably  sensible  of  this,  and  the  consciousness  of  their  hav- 
ing acted  in  concert  with  Mrs.  Porter,  may  have  been  the  reason 
of  their  settling  a  joint  administration  account,  thereby  subjecting 
themselves  to  the  hazard  which  they  had  brought  upon  the  estate. 
It  is  evident  that  both  before,  and  after  the  settlement  of  the  first 
administration  account,  both  «1dams  and  North  considered  them- 
selves responsible,  because  they  took  a  refunding  bond  from  Eliza 
Steel  on  the  lllh  of  June,  1817,  before  they  suffered  her  to  take 
possession  of  her  share,  (one  fourth)  of  the  store  goods  bequeathed 
to  her  by  the  testator,  and  then  in  the  hands  of  his  widow,  and 
another  refunding  bond  from  Thomas  Cochran,  on  the  17th  of 
Jipril,  1821,  for  a  specific  legacy  of  one  hundred  and  fifty  dollars, 
bequeathed  to  his  son  Robert.  There  is  no  reason  to  think,  that 
any  of  the  executors  were  ignorant  of  the  nature,  or  consequences 
of  a  joint  account.  It  is  unnecessary  to  say,  whether,  under  the 
circumstances  of  the  case,  all  the  executors  had  rendered  them- 
selves responsible  for  the  paper  which  went  into  the  hands  of*4nn 
Porter,  independently  of  the  settlement  of  the  first  administration 
account  But  it  is  very  clear,  that,  taking  that  settlement  into 
consideration,  with  the  other  circumstances,  the  executors  should 
not  be  permitted,  after  the  lapse  of  six  years,  to  open  the  account, 
and  so  entirely  to  alter  its  nature,  as  to  take  off  all  responsibility 
from  two  of  them.  I  do  not  say,  that  if  after  the  settlement  of  a 
joint  account,  the  executors  should  in  a  short  and  reasonable  time, 
satisfy  the  Orphans'  Court  that  they  had  acted  under  a  misappre- 
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hension,  that  court  would  not  have  power  to  relieve  them.  But 
six  years  is  an  unreasonable  time.  Even  four  years  was  thought 
too  long  a  period  in  the  case  of  Metz's  •flppeal,  11  Serg.  fy  Rawle, 
204.  The  executors  acquiesced  in  the  decree  made  on  their  first 
settlement,  and  it  is  remarkable  that  (he  subject  would  not  have 
been  taken  up  again,  had  it  not  been  for  a  citation,  at  the  instance 
of  the  creditors,  to  compel  them  to  the  settlement  of  a  supplemen- 
tary account.  I  presume  it  was  supposed  by  the  creditors,  that 
assets  had  come  to  the  hands  of  the  executors,  after  their  first  set- 
tlement. Otherwise  it  would  have  been  much  better  for  them  to 
proceed,  under  the  act  of  the  1st  of  tfpril,  1823,  Purd.  Dig.  619, 
by  virtue  of  which  they  might  have  filed  a  transcript  of  the  decree 
among  the  records  of  the  Court  of  Common  Pleas  of  Cumberland 
county,  whereupon  each  creditor  might  have  instituted  an  action 
of  debt,  or  issued  a  sctre  facias  for  the  recovery  of  his  debt.  I 
am  of  opinion,  on  the  whole,  that  the  last  decree  of  the  Orphans' 
Court  should  be  reversed,  and  a  new  account  stated  by  the  protho- 
notary  of  this  court,  wherein  the  executors  shall  be  charged  jointly 
with  the  balance  decreed  against  them  on  their  first  settlement, 
and  allowed  for  all  payments  of  debts  due  from  the  deceased, 
made  since  that  settlement,  and  all  debts  due  to  him,  wherewith 
they  had  charged  themselves,  and  which  have  been  found  to  be 
irrecoverable.  But  no  allowance  is  to  be  made  for  the  payment 
of  any  legacy,  specific  or  pecuniary;  such  payments  being  impro- 
per to  introduce  into  an  administration  account.  If  either  party 
objects  to  any  item  of  charge  or  discharge,  stated  by  the  protho- 
notary,  it  is  to  be  referred  to  this  court,  who  will  decide  upon  it 
before  their  final  decree.  The  question  of  interest  is  referred  for 
future  consideration. 
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,  OCTOBER  26,  1826.] 

MORRISON  against  MORELAND. 

IN  ERROR. 

A  declaration  stating  a  cause  of  action,  though  informally  drawn,  is  cured  by  Ter- 

dict. 
A  set-off'  can  only  be  of  a  payment  made  before  suit  brought  —  but  if  the  plaintiff" 

directs  the  defendant  to  make  a  payment,  and  agrees  it  shall  be  a  set-off',  the 

courts,  under  their  equitable  jurisdiction,  will  allow  it. 
A  levy  by  a  constable  on  defendant's  goods,  fora  debt  of  the  plaintiff's,  in  which 

he  was  bail,  removed  by  the  creditor  and  the  goods  released,  does  not  consti- 

tute a  set-off. 
A  paper  will  not  be  allowed  to  go  to  the  jury,  containing  a  statement  of  items,  of 

some  of  which  there  is  no  proof. 
The  President  of  the  Court  of  Common  Pleas  is  not  bound  to  file  his  reasons  in 

writing  for  rejecting  evidence. 
Competency  of  evidence. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Perry  county, 
in  an  action  on  the  case  brought  by  John  Moreland,  the  defendant 
in  error  and  plaintiff  below,  against  James  Morrison,  the  plaintiff 
in  error  and  defendant  below,  in  which  there  were  a  verdict  and 
judgment  in  that  court  for  the  plaintiff. 

The  declaration  complained  that  James  Morrison,  on  the  14th 
day  of  May,  1818,  at  the  said  county  of  Perry,  in  consideration 
that  the  said  John  Moreland,  at  the  request  of  the  said  James,  by 
a  certain  writing  under  the  said  John  Moreland1  s  hand,  had  as- 
signed to  the  said  James  Morrison  a  certain  bond  debt  of  four 
hundred  dollars  in  the  penalty  of  eight  hundred  dollars  due  to  the 
said  John  Moreland  from  one  Thomas  Craighead,  promised  the 
plaintiff  to  pay  him  four  hundred  dollars  on  the  said  14th  day  of 
May,  IS  18,  and  the  said  John  averred,  that  trusting  to  said  James's 
promise,  at  his  request,  he  the  said  John  did  assign  said  bond  debt 
to  the  said  James,  and  the  said  James  promised  to  pay  as  afore- 
said. Yet  the  said  James,  though  often  requested,  hath  not  paid 
the  said  sum. 

Errors  were  now  assigned  by  the  plaintiff  in  error  in  the  decla- 
ration, and,  in  the  opinion  of  the  court  below  on  several  matters, 
and  were  argued  by 

Alexander,  for  the  plaintiff  in  error,  and 

Penrose,  contra. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J.  To  the  decisions  of  the  court,  at  the  trial  of  this 
cause,  several  bills  of  exception  were  taken,  and  in  this  court  er- 
rors were  assigned  up  to  the  number  of  nine. 

The  first  error  here  is  to  the  declaration  of  the  plaintiff.  John 
Moreland,  the  plaintiff  below,  had  been  the  owner  of  a  bond  on 


62  SUPREME  COURT        [Chambersburg, 

(Morrison  i>.  Moreland.) 

Craighead.  This  he  assigned  to  James  Morrison,  the  defendant 
below.  The  bond  was  for  eight  hundred  dollars,  conditioned  to 
pay  four  hundred  dollars.  The  parties  would  seem  to  have  placed 
great  confidence  in  each  other,  or  to  have  been  unacquainted  with 
the  forms  of  business;  for  Morrison,  when  he  received  the  bond 
with  the  assignment,  barely  engaged  to  pay  Moreland  four  hun- 
dred dollars  for  it,  but  gave  no  memorandum  to  evidence  that 
he  had  received  it,  or  that  he  was  to  pay  any  thing  for  it.  The 
statement  or  declaration  of  the  plaintiff  set  out  the  transfer  of  the 
bond  by  Moreland  to  Morrison,  and  the  amount  due  on  it,  &c. 
&c. ;  but  omitted  to  give  the  date  of  the  bond,  and  was  in  other 
respects  rather  deficient  in  form.  No  objection,  however,  was 
taken  in  the  court  below  to  this  narr.,  nor  was  any  of  the  evidence 
objected  to,  because  not  applicable  to  the  plaintiff's  declaration; 
but  after  a  tedious  trial  on  the  merits,  this  court  is  asked  to  set 
aside  the  whole,  and  send  the  parties  to  begin  anew,  on  account 
of  the  alleged  defect  of  this  declaration.  Our  act  of  1806  provides, 
that  even  during  the  trial  a  declaration  may  be  amended,  on  cer- 
tain conditions  and  under  certain  restrictions.  This  act  does  not, 
however,  repeal  any  of  the  statutes  of  jeofails,  or  make  the  omis- 
sion to  amend  error,  or  prevent  a  verdict  from  curing  whatever 
was  cured  by  a  verdict  before  the  passing  of  the  act.  It  has,  how- 
ever, perhaps,  introduced  a  practice,  totally  inconsistent  with  the 
spirit  and  intention  which  actuated  the  legislature  of  the  state  who 
enacted  it.  The  defendant  carefully  avoids  objecting  to  any  de- 
fect in  the  declaration  in  the  Court  of  Common  Pleas;  for  he  knows 
the  plaintiff  would  be  permitted  to,  and  would  amend.  After 
taking  his  chance  with  the  jury,  he  does  not  move  in  arrest  of 
judgment,  but  he  takes  his  writ  of  error,  and  asks  this  court  to  re- 
verse, in  direct  opposition  to  the  whole  spirit  of  the  law;  and,  in 
my  opinion,  to  what  ought  to  be  and  is  the  object  of  courts  of  jus- 
tice,— which  is,  to  hear  the  matter  in  dispute,  and  do  justice  be- 
tween the  parties.  This  law  has  been  spoken  of  as  tending  to  de- 
stroy all  form  in  legal  proceedings.  If  it  has  this  effect,  it  is  not 
the  fault  of  the  law;  for  whenever  the  defendant  objects  to  the 
narr.,  or  the  plaintiff  to  the  plea,  the  one  or  the  other  must  be 
amended;  and,  if  the  amendment  is  a  surprise  on  the  other  party, 
and  occasions  the  cause  to  be  continued  a  term,  the  amendment  is 
on  paying  costs  of  that  term  at  least.  It  is  then  always  in  the 
power  of  the  party  to  compel  his  opponent  to  make  his  narr.  or 
his  plea  formal.  If  he  will  not  do  so  at  the  proper  time,  if  he  will 
take  his  chance  on  the  merits,  he  must  not  complain  that  this  court 
will  overlook  many  a  matter  which  might  have  availed  the  party 
in  one  stage  of  the  cause.  We  do  not  say  that  the  declaration  was 
good,  but  as  it  does  state  a  cause  of  action,  it  is  made  good  by  the 
defendant's  omission  to  object  to  it,  and  by  the  verdict  of  the 
jury. 

The  second  error  assigned  was  not  relied  on. 
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The  third,  fourth,  and  sixth  errors  were  argued  as  one. 

After  the  plaintiff  had  proved  his  case,  the  defendant  proved 
certain  payments  made  to  the  plaintiff,  or  for  him  and  by  his  di- 
rection before  this  suit  instituted:  and  then  oflered  to  prove,  that 
the  defendant  was  bail  in  a  note  with  the  defendant,  and  had  been 
sued  and  judgment  obtained,  and  examination  issued;  and  that, 
on  this  the  defendant  had  paid  money  for  the  defendant  since  this 
suit  was  brought.  The  Court  of  Common  Pleas,  believing  that 
a  payment  since  this  suit  was  instituted  was  not  a  set-off,  refused 
to  admit  the  evidence  of  such  payment.  The  defendant  then  at- 
tempted to  prove,  that  although  the  payment  was  actually  made 
after  suit  brought,  yet  the  defendant  had  assumed  the  debt,  and 
promised  to  pay  it,  and  was  accepted  as  payer  before  suit.  He 
also  undertook  to  prove  that  his  goods  were  levied  on  for  that  debt 
before  this  suit  was  brought,  and  insisted  that  such  levy  was  in 
law  a  payment  and  satisfaction  of  the  debt,  and  entitled  him  to  set 
it  off. 

Generally  a  debt  must  be  due  and  demandable  at  the  time  suit  is 
brought,  or  such  debt  cannot  be  set  off.  The  party  who  offers  to 
set  it  off,  must  show  that  he  had  a  right  of  action  against  the  plain- 
tiff for  the  sum  he  offers  to  set  off;  and  I  do  not  recollect  any  case 
in  which  a  debt  not  due  at  the  time  of  suit  brought,  can  be  set  off, 
unless  perhaps  the  case  of  a  special  agreement  of  the  plaintiff  that 
it  shall  be  allowed  as  a  set-off;  as,  where  a  plaintiff,  having  brought 
suit,  tells  the  defendant  to  take  up  a  note  in  the  hands  of,  or  to 
pay  a  debt  to,  a  third  person,  and  that  it  shall  be  allowed  as  a  set- 
off  in  the  suit  brought.  In  which  case  our  courts  would,  under 
their  equitable  jurisdiction,  admit  it.  There  was  not,  however, 
any  proof  of  such  an  agreement,  either  previous  or  subsequent  to 
the  payment  of  this  money  by  Morrison. 

As  to  the  effect  of  the  levy  on  his  goods  under  the  circumstances, 
and  the  act  of  assembly  in  this  state,  it  will  not  avail  Morrison. 

By  our  law,  a  levy  by  a  constable  continues  a  lien  only  twenty 
days  after  the  return  of  execution.  Besides,  in  this  case,  the 
levy  was  never  completed.  The  constable  did,  it  is  true,  levy  on 
and  advertise  the  goods  of  Morrison;  but,  before  the  day  of  sale, 
the  plaintiff  in  the  suit  in  writing  directed  him  to  release  them, 
and  agreed  to  wait  five  months  longer  for  his  debt,  and  this  was 
done  at  the  urgent  and  reiterated  request  of  Morrison  and  his 
friends.  The  property  then  was  restored  to  Morrison  free  from 
the  levy;  he  could  dispose  of  it  the  next  day.  The  return  of  the 
constable  showed  that  it  was  not  considered  as  levied  on;  and  the 
man  who  thus  by  solicitation  procures  indulgence,  comes  with  a 
bad  grace  to  insist  that  he  has  paid  a  debt.  There  was  then  no 
error  in  the  court  below,  in  these  bills. 

The  fifth  and  seventh  errors  related  to  an  account  made  out  all 
at  one  time  on  a  loose  sheet  of  paper,  on  which  were  set  down 
charges  of  money  paid,  and  goods  delivered,  &c.  to  Moreland  by 
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Morrison.  The  court  refused  to  let  this  go  to  the  jury.  It  was 
then  insisted,  that  as  some  of  the  items  were  proved  by  witnesses, 
that  this  paper  should  go  to  the  jury,  as  containing  a  statement,  and 
for  the  purpose  of  a  memorandum  of  the  dates  and  amount  of  the 
items  proved.  If  it  had  contained  no  items,  except  those  of  which 
the  defendant  had  given  proof,  this  might  have  been  so;  but  as 
the  items  of  which  there  was  no  proof  were  also  on  the  paper,  and 
as  giving  these  to  the  jury  could  answer  no  good  purpose,  the 
court  were  right  in  rejecting  this  paper.  But  the  court  were  re- 
quested to  file  in  writing  their  reasons  for  rejecting  this  paper. 
Our  act  of  assembly,  requiring  the  court  to  file  opinions  may  seem 
to  include  such  a  case;  but  neither  its  spirit  nor  the  construction 
heretofore  put  on  it  would  seem  to  bring  this  case  within  it.  After 
the  testimony  is  concluded,  and  the  cause  is  argued,  and  it  is  seen 
that  the  cause  depends  on  the  application  of  certain  principles  of 
law,  it  may  be  and  is  important  that  those  principles  should  be 
staled  correctly,  and  that  the  parties  may  know  precisely  how  they 
were  stated,  and  how  applied  to  the  cause  trying.  But  on  a  ques- 
tion of  the  admissibility  of  evidence,  the  material  matter  is,  was 
it  rightly  admitted,  or  rightly  rejected,  and  the  reasons  have  not  in 
practice  been  included  in  the  bill  of  exceptions,  nor  do  I  see  that 
it  would  conduce  to  any  good  end  to  insert  them:  it  would  delay 
trials,  swell  records,  and  increase  trouble  and  labour,  for  no  useful 
purpose. 

The  defendant,  Morrison,  called  his  son  and  daughter  to  prove 
certain  charges  against  Moreland;  such  as  keeping  cattle,  horses, 
and  sheep.  These  witnesses,  on  their  cross-examination,  said  their 
father  did  not  work  the  horses,  or  get  the  wool  from  the  sheep, 
did  not  get  harrow  teeth,  &c.  from  Moreland.  The  plaintiff,  in 
conclusion,  called  on  the  witnesses  to  prove  that  he  did  get  the 
wool,  did  get  the  harrow  teeth.  This  testimony  was  objected  to, 
and  formed  the  subject  of  other  bills  of  exceptions.  It  was  right- 
ly admitted;  for  when  Morrison  offered  the  price  of  keeping  the 
horses  and  sheep  as  a  set-off  to  the  plaintiff's  demand,  it  was  com- 
petent for  the  plaintiff  to  prove,  that  he  was  paid  for  so  doing  at 
the  time;  and,  further,  it  was  competent  as  directly  contradicting 
Morrison's  witnesses,  and  going  to  destroy  the  whole  effect  of 
their  testimony. 

Upon  the  whole,  the  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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In  the  Case  of  the  Administration  Accounts  of  HEAGER'S 

Executors. 

APPEAL. 

Where  executors  purchase  the  notes  of  a  bank  at  a  discount,  and  with  them  pay* 
debt  due  by  the  testator  to  the  bank,  the  estate  shall  have  the  benefit  of  such 
discount,  and  not  the  executors. 

"Where  the  accounts  of  executors  filed  on  citation  by  guardian  of  infants  were  re- 
ferred, and  the  Orphans'  Court  confirmed  the  report  of  referees,  held  that  the 
decree  of  confirmation  was  subject  to  appeal,  and  mig-ht  be  reversed  for  error 
in  law  contained  in  the  report  appearing  on  the  answers  and  admissions  of  the 
executors  before  the  referees. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  Appeal  from  the  final  settlement  of  the  administra- 
tion account  of  James  Breaden  and  Robert  Irvine,  executors  of 
the  last  will  and  testament  of  Thomas  Heager,  deceased,  by  Pa- 
trick Devine,  guardian  of  Elizabeth  Heager,  minor  daughter  of 
Thomas  Heager,  and  of  John  and  Joseph  Emmet  and  Thomat 
Carney,  minor  children  of  Bridget  Carney,  legatees  under  the 
will  of  Thomas  Heager,  from  the  decree  of  the  Orphans'  Court 
of  Cumberland  county. 

The  items  to  which  exceptions  are  made,  are  Nos.  3  and  4  in 
the  administration  account,  payments  made  to  The  Agricultural 
Bank.  These  payments  are  alleged  to  have  been  made  with  the 
paper  of  that  bank,  bought  by  the  accountants  at  a  discount  of 
twenty-five  per  cent.,  and  which  the  appellants  contend  should  be 
only  credited  for  at  the  sum  the  accountants  gave  for  that  paper. 

Taking  the  answers  of  the  executors,  on  their  examination  be- 
fore the  referees,  it  is  clear  that  a  sum  of  at  least  one  thousand 
dollars  of  the  notes  of  that  bank  was  bought  up,  at  a  discount  of 
twenty-five  per  cent.,  with  a  view  to  pay  this  bank  debt  of  the 
testator.  . 

The  primary  object  in  the  purchase  of  the  money  from  Ristor, 
says  William  Breaden,  was,  "that  we  probably  expected  it  would 
go  to  pay  the  debt  due  to  the  bank;"  and  William  Irvine  says,  he 
does  not  know  but  he  did  consider  this  judgment  as  one  of  th« 
judgments  to  which  the  money  ought  to  be  applied.  Barney  Car- 
ney',  a  witness  on  behalf  of  the  appellants,  first  informed  Breaden 
where  this  money  could  be  procured,  and  urged  him  to  get  it  to 
pay  off  this  debt.  He  is  not  contradicted  by  either  of  the  appel- 
lees. William  Irvine  was  in  Breaden's  store,  as  he  says,  when 
Breaden  and  Ri.ttor  were  talking  about  the  money;  and  admit* 
that  he  bought  of  Ristor,  something  better  than  jive  hundred 
dollars,  at  twenty-five  per  cent,  discount,  and  Breaden  about  five 
hundred  dollars  at  the  same  discount. 

VOL.  TV.  I 
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If  this  had  been  an  answer  to  a  bill  in  chancery,  calling  on  the 
executors  to  discover  what  they  had  actually  advanced  from  their 
own  money,  to  discharge  this  debt,  I  cannot  hesitate  or  doubt,  but 
that  the  Chancellor  would  decree  that  they  should  have  only  cre- 
dit for  that  sum.  The  citation  to  settle  was  in  the  nature  of  such 
bill,  and  their  statements  to  the  referees  referred  to  and  made  a 
part  of  the  case — an  answer.  The  Orphans'  Court  proceeds  on 
chancery  principles,  and  always  examines  the  accountants  on  oath. 
At  least  the  sum  of  one  thousand  dollars  bought  in,  for  the  pur- 
pose of  paying  this  debt,  at  a  discount  of  one  fourth,  is  admitted. 
The  answer  admits  that,  and  proceeding  on  that  admission,  which 
is  sure  ground,  we  are  to  consider  what  in  equity  should  be  cre- 
dited to  the  executors,  whether  the  benefit  arising  from  the  situa- 
tion in  which  they  were  placed,  by  their  appointment  as  executors 
and  trustees,  should  enure  to  their  own  benefit,  or  the  legatees 
should  have  the  advantage,  by  the  accident  of  the  depreciation  of 
this  bank's  paper.  In  chancery,  the  principle  is  one  never  de- 
parted from,  and  is  as  binding  as  any  axiom  of  the  common  law; 
that  he  who  takes  upon  him  a  trust,  takes  it  for  the  benefit  of 
him  for  whom  he  is  intrusted,  but  not  to  take  any  advantage 
for  himself.  A  trustee  shall  never  be  permitted  to  raise  in  him- 
self an  interest  opposite  to  that  of  his  cestui  que  trust;  and  it  is 
on  this  ground  that  it  has  been  always  held,  that  a  trustee  or 
particular  agent  shall  not  be  allowed  to  become  the  purchaser 
of  that  which  he  holds  in  trust.  Whelpdale  v.  Cookson,  2  Ves. 
9.  Morret  v.  Paske,  2  *fl.tk.  54.  So,  if  a  trustee  or  executor 
obtain  the  renewal  of  a  term  in  trust,  such  renewal  shall  be  for  the 
benefit  of  the  trust.  Holt  v.  Holt,  1  Chan.  Cos.  191.  Nor 
will  the  circumstance  of  the  lessor  having  refused  to  renew 
to  the  cestui  que  trust,  he  being  an  infant,  differ  the  case. 
Chan.  Cos.  61.  There  cannot  well  be  a  stronger  proof  of  the 
inflexibility  of  the  rule  than  this:  he  may  decline  to  accept  the 
lease;  but,  if  he  does,  though  the  lessor  would  not  grant  the  benefit 
to  the  infant,  if  his  trustee  chooses  to  take  it,  it  enures  to  the  bene- 
fit of  the  infant.  But,  to  come  to  the  very  case,  if  a  trustee  or 
executor  compounds  debts  or  mortgages,  or  buys  them  in  for 
less  than  is  due  on  them,  he  shall  not  take  the  benefit  himself, 
but  other  creditors  and  legatees  shall  have  the  benefit  of  it  also. 

1  Salk.  155.  Darcy  \.  Hall,  1  Vern.  49.  Plowman  v.  Plowman, 

2  Vern.  289.   And  for  want  of  them  the  benefit  shall  go  to  the  party 
who  is  entitled  to  the  surplus.  1  Fonbl.  187.    But  if  one  acting  for 
himself,  and,  not  in  the  circumstance  of  an  executor  or  trustee, 
buys  in  a  mortgage  for  less  than  it  is  worth,  he  shall  be  allowed  all 
that  is  due  on  the  mortgage;  for  he  stands  in  the  place  of  him  that 
assigned  the  mortgage,  who  might  have  given  it  to  him  gratis. 
And  since  he  runs  the  hazard,  if  a  loss  happens,  he  ought  to  have 
the  benefit,  if  it  turns  to  his  advantage.   Ibid.     The  accountant* 
could  only  act  in  the  character  of  executors  and  trustees:   there 
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could  be  no  loss,  the  funds  were  amply  sufficient,  though  not  im- 
mediately available.  The  question  never  could  be  made,  if  the 
payment  was  with  the  funds  of  the  testator  in  hand  applied  to  the 
payment.  It  is  only  where  the  compensation  is  with  the  execu- 
tor's own  money.  It  is  said  the  representatives  of  Heagerzrt  no 
losers,  when  they  pay  the  whole  money  due;  but  it  does  not  fol- 
low, that  the  executors  are  to  be  gainers.  In  this  consists  the 
whole  fallacy  of  the  argument;  for  any  gain  that  is  to-  be  made  is 
for  the  benefit  of  cestui  que  trust:  and  hence  it  is,  that  if  a  trus- 
tee sells  to  himself  trust  property,  though  for  a  fair  and  full  price 
at  the  time,  and  the  property  rises  in  value,  and  he  sells  it  for 
more,  he  is  accountable  for  such  surplus  to  the  cestui  que  trust. 
The  executors,  only  in  the  character  of  executors,  could  pay  this 
debt.  They  reaped  from  their  situation  this  opportunity  for  gain: 
that  gain,  then,  accrues  to  them  in  their  representative  character. 
They  bought  in  this  paper,  and  instantly  it  was  converted  into 
gold,  without  any  possibility  of  a  loss.  If,  during  the  war  of 
the  revolution,  when  one  hard  dollar  was  worth  sixty,  or  even 
one  hundred  continental  dollars,  when  they  were  a  legal  tender 
in  payment  of  specie  debts,  all  the  world  would  exclaim  at  the 
injustice  of  an  executor,  who  should  with  five  dollars  buy  five 
hundred  dollars,  or  with  fifty  buy  five  thousand,  pay  off  a  spe- 
cie debt,  lie  by,  and  not  settle  his  accounts  until  hard  money 
times,  and  then  charge  the  estate  with  it  as  a  specie  payment: 
yet  the  principle  is  exactly  the  same,  though  the  injustice  is  in  a 
less  degree.  The  gain,  great  or  small,  made  while  they  act  not 
for  themselves,  but  in  the  circumstance  of  executors,  is  for  the 
benefit  of  the  trust  estate. 

There  is  another  sum  of  one  hundred  dollars,  bought  at  a  discount 
of  ten  per  cent.,  that  is  to  be  subject  to  the  deduction  of  ten  per  cent. 
I  cannot  find  any  thing  in  the  evidence  beyond  these  sums,  and  we 
cannot  go  by  conjecture,  however  probable  it  may  be,  that  on  the 
whole  sum  paid  the  Agricultural  Bank,  the  accountants  have  gained 
twenty-five  per  cent.  But  the  evidence  does  not  reach  to  this.  On 
the  executors*  own  statement,  they  were  chargeable  so  far.  Ther« 
was  nothing  of  fact  to  leave  either  to  auditors  or  referees.  It 
was  a  matter  for  the  decision  of  the  Orphans'  Court,  and  therefore 
it  is  my  opinion  the  report  was  open  to  the  inquiry  of  that  court. 
Even  giving  it  the  weight  of  a  reference,  the  account  must  be  re- 
ported to  the  Orphans'  Court  for  their  confirmation;  the  executors 
could  not  otherwise  be  discharged  from  their  citation.  It  was  re- 
turned, and  received  their  sanction.  How  it  would  have  been, 
had  the  guardian  and  executors  entered  into  an  agreement  that  it 
should  be  conclusive,  and  without  appeal,  whether  it  would  or 
would  not  have  bound  the  infants,  is  a  question  that  it  is  not  ne- 
cessary now  to  decide.  It  appears  to  me,  that  it  would  be  an  ex- 
traordinary assumption  of  power  by  a  guardian,  and  might  be  per- 
verted to  mischievous  purposes.  The  right  of  appeal  is  not  relin- 
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quished,  if  he  could  have  so  done.  On  a  question  so  simple  and 
plain,  if  the  referees  have  clearly  mistaken  the  law,  the  mistake 
would  be  excess  of  power,  and  that  court  should  have  set  aside 
the  report;  and  that  they  did  mistake  the  law  appears  to  this  court 
quite  clear;  and,  coming  up  by  appeal,  this  court  takes  up  all  de 
novo.  The  Orphans'  Court  did  not  consider  the  report  conclusive: 
they  examined  and  confirmed  it.  Had  this  been  a  report  to  the 
Court  of  Common  Pleas,  and  judgment  had  been  rendered  on  it 
by  that  court,  this  court,  on  a  writ  of  error,  could  only  have  sus- 
tained legal  objections  appearing  on  the  face  of  the  report;  but  it 
comes  up  to  be  decided  on  de  novo.  New  evidence  may  be  ad- 
mitted, and  it  is  in  a  great  degree  a  new  case.  If  a  fact  is  disputed 
in  the  Orphans'  Court,  and  an  issue  is  prayed  and  directed,  and  a 
verdict  and  judgment  rendered,  so  far  as  respects  that  fact,  the  ver- 
dict and  judgment  would  be  conclusive.  Paying  every  respefct  to 
the  opinion  of  these  respectable  referees,  and  giving  it  more  weight 
than  an  account  stated  by  auditors,  who  are  but  the  mere  clerks  of 
the  court,  I  think  they  have  committed  an  error  in  allowing  full 
credit  for  the  items  No.  3  and  4 ;  and  that  the  decree  of  the  Or- 
phans' Court  is  erroneous,  and  should  be  rectified  by  deducting 
twenty-five  per  cent,  on  one  thousand  dollars,  the  money  bought 
from  Jtistor,  to  be  applied  to  this  debt,  and  ten  per  cent,  from  the 
one  hundred  dollars,  bought  from  Doyle  at  that  discount.  This 
being  the  gaia  made  by  the  accountants  in  the  character  of  execu- 
tors; and  that  this  alteration  being  made  in  the  decree,  it  should 
stand  confirmed;  but  it  is  reversed,  so  far  as  respects  these  sums. 

Decree  reversed. 
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WALKER  against  PENNELL  and  another. 

IN  ERROR. 

3dr*  faciat  on  a  judgment  to  recover  a  debt,  which  the  plaintiff  stated  he  had  re- 
covered, of  four  hundred  and  forty-three  dollars  and  seventeen  cents :  on  nul  tiel 
record  pleaded,  the  judgment  produced  was  for  nine  hundred  and  eighty-seven 
dollars:  held,  that  the  defendant  was  entitled  to  judgment. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Franklin 
county,  in  which  the  plaintiff  in  error,  James  Walker,  was  plain- 
tiff below,  in  an  alias  scire  facias  issued  against  George  Pennell 
and  Henry  Guiger,  the  defendants  in  error  and  defendants  below, 
to  revive  a  judgment  rendered  on  a  former  scire  facias. 

Findlay,  for  the  plaintiff  in  error. 

G.  Chambers,  contra. 


October,  13,>6.]        OF  PENNSYLVANIA.  69 

(Walker  r.  Pennell  and  another.) 

PER  CURIAM.  Issue  was  joined  in  this  case,  in  the  Court  of 
Common  Pleas,  on  the  issue  of  mil  tiel  record,  and  the  court  de- 
cided in  favour  of  the  defendant.  On  inspection  of  the  record,  it 
appears  that  a  scire  facias  was  issued  by  the  plaintiff  for  the  re- 
covery of  a  debt  of  four  hundred  and  forty-three  dollars  and  seven- 
teen cents,  for  which  he  had  obtained  judgment  against  the  de- 
fendant But  the  record  produced  in  support  of  the  scire  facias, 
shows  a  judgment  for  the  sum  of  nine  hundred  and  eighty-seven 
dollars.  We  are  therefore  of  opinion  that  the  judgment  should  be 
affirmed,  the  plaintiff  having  failed  in  his  proof  of  the  record  re- 
cited in  the  scire  facias. 

Judgment  affirmed. 
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COMMONWEALTH  against  SHRYOCK  and  another. 

IN    ERROR. 

If  the  person  entitled  to  a  distributive  share  of  the  estate  of  an  intestate  takes  the 
bond  of  the  administrator  for  the  payment  of  the  amount  of  the  share,  the  surety 
in  the  administration  bond  is  discharged  to  such  amount. 

ERROR  to  the  Court  of  Common  Pleas  of  Franklin  county, 
in  a  suit  brought  by  the  Commonwealth  of  Pennsylvania,  plain- 
tiffin  error  and  plaintiff  below,  against  John  Shryock  and  James 
Jack,  surviving  obligors  in  a  bond  with  James  Brotherton,  de- 
ceased, in  which  the  verdict  and  judgment  were  rendered  in  fa- 
vour of  the  defendant. 

This  case  was  decided  in  the  court  below,  on  a  statement  of  facts 
in  the  nature  of  a  special  verdict:  John  Shryock,  one  of  the  defend- 
ants, and  James  Brother  ton,  deceased,  were  administrators  of  Wil- 
liam Glass,  deceased,  and  gave  their  bond  to  the  Commonwealth, 
with  James  Jack,  the  other  defendant,  their  security,  for  their 
faithful  administration,  &c.  On  the  17th  of  September,  1805, 
Shryock  and  Brotherton  settled  their  administration  account,  on 
which  there  was  a  balance  of  thirteen  hundred  and  thirty-eight 
pounds,  nine  shillings,  and  three  pence,  due  from  them,  to  he  dis- 
tributed among  the  personal  representatives  of  JVilliam  Glass. 
Of  this  balance  Hetty  M'lVilliams,  then  a  minor,  for  whose  use 
this  action  on  the  administration  bond  was  brought,  was  entitled 
to  a  portion,  viz.  one  hundred  and  forty-six  pounds.  She  arrived 
at  full  age,  onthe22d  of  July,  1817,and  on  the  27th  of  November 
following,  came  to  a  settlement  with  Shryock,  (Brotherton  being 
then  dead,)  on  which  the  sum  of  six  hundred  and  forty  dollars,  was 
agreed  to  be  due  from  Shryock,  for  which  he  gave  his  bond  of 
the  same  dale  to  the  said  Hetty  M"  Williams,  payable  with  inter- 
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est  in  twelve  months  from  the  date.  Partial  payments  were  made 
by  Shryock,  at  different  times,  amounting  in  the  whole  to  three 
hundred  and  eighty  dollars  and  eighty-three  cents;  and  the  ques- 
tion submitted  to  the  Court  of  Common  Pleas,  was,  whether  on 
these  facts,  James  Jack,  the  security  in  the  administration  bond, 
was  discharged.  The  opinion  of  the  court  was,  that  he  was  dis- 
charged. 

Dunlop,  for  the  plaintiff  in  error,  contended  that  the  plaintiff 
could  recover  on  the  administration  bond,  notwithstanding  his 
having  taken  Shyrock's  bond.  S  Serg.  4*  Rawle,  110.  2  Johns. 
Ch.  554.  13  Johns.  174.  15  Johns.  433.  7  Johns.  Ch.  R.  332. 
2  Caines*  Cos.  1.  This  bond  differs  from  a  bond  for  payment  of 
money.  It  is  conditioned  for  the  administration  of  the  estate  of  a 
deceased  person.  It  is  given  to  the  Commonwealth  for  the  bene- 
fit of  all  persons  interested.  It  was  not  affected  by  the  circum- 
stance of  a  new  bond  given  by  Shryock  to  one  of  the  persons  inte- 
rested. Hetty  M' Williams  had  no  power  over  the  bond  given 
to  the  Commonwealth,  nor  has  she  pretended  to  any  power,  nor 
undertaken  to  stop  the  suit  on  it.  The  taking  of  Shryock's  bond 
was  not  a  giving  of  time:  it  did  not  discharge  the  debt. 

Crawford,  contra,  insisted,  1.  That  the  taking  of  Shryock's 
bond  was  a  giving  up  of  the  right  to  sue  on  the  administration 
bond:  2.  From  the  facts  in  this  case  the  surety  was  discharged. 

1.  If  an  executor  takes  a  bill  on  a  banker  in  payment  of  a  bond 
debt  due  his  testator,  the  debt  is  discharged.  1  Fern.  473.    Toll. 
Ex.  425.     If  the  creditor  takes  a  bond  from  the  administrator  of 
the  debtor,  the  estate  of  the  intestate  is  discharged.     Geyer   v. 
Smith,  1  Dall.  347.     1  Serg.   <$•  Rawle,  402.     Legatee  takes  a 
a  bond  from  the  executor,  the  estate  of  the  testator  is  discharged. 
Toll.  Ex.491.   Yelv.   38.1   Bay,  112.  4  Bac.Jlb.  446.   Accept- 
ance of  a  bond  is  an  extinguishment  of  a  legacy  B.  N.  P.  182.     A 
distributive  share  in  the  hands  of  an  administrator  is  a  simple  con- 
tract debt. 

2.  ShryocPs  security,   James  Jack,   is  discharged  by  taking 
a   bond  from  Shryock,  payable  in  twelve  months.     Rathbone  v. 
Warren,  10  Johns.  587.     Cope  v.  Smith,  8  Serg.  <$•  Rawle,  110. 
Carl  v.  Commonwealth,  9  Serg.  4*  Rawle,  63. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  Questions  of  this  kind  have  been  several  times 
before  us,  and  although  we  have  expressed  our  disinclination  to  ex- 
tend the  law  in  favour  of  sureties  further  than  it  has  been  already 
carried,  yet  we  have  always  declared  that  we  hold  ourselves  bound 
by  principles  that  appeared  to  be  well  settled.  One  of  these  prin- 
ciples, I  take  to  be,  that  when  the  creditor,  without  the  the  privity 
of  the  surety,  enters  into  an  engagement  with  the  principal,  for 
extending  the  time  of  payment,  so  as  to  tie  up  his  hands  from 
bringing  suit  fora  limited  period,  the  surety  is  thereby  discharged. 
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Now,  that  is  just  the  present  case,  for  certainly  Hetty  M'Wil- 
liams  would  have  been  enjoined  by  chancery  from  bringing  suit  on 
the  administration  bond  before  the  time  fixed  for  the  payment  of 
Shryock's  bond  to  her.  The  acceptance  of  that  bond  amounted  to 
an  agreement  not  to  proceed  against  the  obligor,  for  the  recovery 
of  her  share  of  William  Glass's  estate,  before  the  expiration  of 
twelve  months  from  its  date.  But,  it  has  been  objected,  that  the 
administration  bond  having  been  given,  not  to  Hetty  Ml Wil- 
liams, but  the  Commonwealth,  for  the  benefit  of  all  persons  inte- 
rested in  the  estate  of  William  Glass,  it  was  not  in  her  power  to 
suspend  a  suit  on  that  bond.  It  is  very  true,  she  could  not  have 
prevented  others  from  suing;  but  she  might  make  an  agreement 
binding  on  herself.  I  find  on  the  record  in  this  case,  an  agreement, 
that  this  cause  should  be  tried  on  its  merits  as  if  judgment  had  been 
obtained  on  the  administration  bond  in  the  name  of  the  Common- 
wealth, and  then  a  scire  facias  had  issued  according  to  our  act  of 
assembly,  for  the  recovery  of  the  claim  of  Hetty  Ml  Williams. 
So  that  she  has  separated  her  case  from  that  of  all  others  interested 
in  the  official  bond  of  the  administration.  The  whole  transaction 
bears  strong  intrinsic  evidence,  of  an  intent  to  look  to  Shryock, 
and  to  him  only.  Otherwise  the  settling  with  him,  and  taking  his 
bond,  without  consulting  his  security,  is  not  to  be  well  accounted 
for.  At  all  events,  the  case  comes  within  the  range  of  numerous 
authorities.  The  law  on  this  subject  was  carefully  considered  in 
Cope  v.  Smith,  8  Serg.  £  Rawle,  110. 

I  have  no  doubt  that  the  judgment  of  the  Court  of  Common 
Pleas  in  the  case  now  before  us,  was  right,  and  am  therefore  of 
opinion  that  it  should  be  affirmed. 

Judgment  affirmed. 
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BARNET  against  BARNET. 

IN  ERROR. 

On  the  plea  of  release  of  dower,  in  an  action  of  dower,  evidence  is  not  admissible 
on  the  part  of  the  defendant,  of  a  recovery  by  the  plaintiff  against  the  husband's 
executors  in  covenant,  on  an  agreement  between  the  husband  and  wife  previous 
to  the  marriage,  by  which  he  agreed  in  case  they  lived  together  ten  years,  to  pay 
the  wife  four  hundred  dollars. 

The  wife's  dower  is  not  barred  by  a  deed  executed  and  acknowledged  by  her  with 
her  husband,  if  it  does  not  appear  in  the  certificate  of  the  acknowledgment  that 
the  contents  of  the  deed  were  made  known  to  the  wife  by  the  justice,  nor  that 
she  did  in  fact  know  them. 

The  act  of  assembly  curing  defects  in  the  acknowledgments  of  femes  covert  is 
constitutional :  but  it  does  not  apply  where  judgment  was  rendered  previous  to 
its  passage. 

Parol  evidence  is  not  admissible  to  supply  defects  in  the  justice's  certificate  ;  but 
it  is,  to  prove  forgery  or  fraud. 

In  dower,  when  the  husband  did  not  die  seised,  evidence  of  the  annual  value  is 
not  admissible. 

ERROR  to  the  Court  of  Common  Pleas  of  Perry  county. 
•Alexander,  for  the  plaintiff  in  error. 
Carothers,  contra. 

The  opinion  of  the  court  was  delivered  by 

TILOHMAN,  C.  J.  This  was  an  action  of  dower,  brought  by 
Margaret  Barnet,  widow  of  Thomas  Barnet,  against  Frederick 
Barnet,  the  plaintiff  in  error.  The  defendant  pleaded  a  release 
of  dower  by  the  plaintiff,  who  replied  that  she  had  not  given  a  re- 
lease, and  on  this  issue  was  joined. 

The  first  error  assigned,  is  in  the  rejection  of  a  record  offered 
in  evidence  by  the  defendant,  in  an  action  of  covenant,  brought  by 
the  demandant  against  the  executors  of  her  late  husband,  on  cer- 
tain articles  of  agreement  executed  previous  to  their  marriage,  by 
which  the  husband  covenanted,  that  in  case  he  and  his  intended 
wife  should  live  together  ten  years,  he  would  pay  her  four  hun- 
dred dollars.  In  this  action,  damages  were  recovered  for  breach  of 
Thomas  Barnefs  covenant,  in  not  paying  the  four  hundred  dol- 
lars. This  evidence  was  rightly  rejected  for  several  reasons.  It 
had  no  relation  to  the  issue  joined,  viz.  release  of  dower,  or  no 
release  by  the  demandant.  It  did  not  purport  to  be  a  release,  nor 
had  it  any  resemblance  to  one.  Nor  did  it  contain  any  agreement 
on  the  part  of  the  demandant  to  accept  the  four  hundred  dollars 
in  satisfaction  of  dower.  If  the  husband  had  died  within  the  ten 
years,  and  his  wife  had  survived  him,  she  would  have  taken  no 
money  by  this  agreement,  and  thus,  according  to  the  construction 
contended  for  by  the  defendant,  she  would  have  lost  both  dower 
and  money.  There  vras  no  error, therefore,  in  rejecting  this  evidence. 
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The  second  error,  is  the  opinion  given  by  the  court,  that  the  ac- 
knowledgment of  a  deed  from  Thomas  Barnet,  deceased,  and 
his  wife,  (the  demandant,)  for  the  conveyance  of  the  land  in  which 
dower  is  now  claimed,  was  defective  so  far  as  concerned  the  wife, 
and  not  sufficient  to  bar  her  of  her  dower.  It  does  not  appear  by 
the  certificate  of  this  acknowledgment,  that  the  contents  of  the 
deed  were  made  known  to  the  wife,  by  the  justice  who  took  her 
acknowledgment,  or  that  she  did  in  fact  know  them.  It  has  been 
expressly  decided  by  this  court,  that  this  isan  iflteurabTe  defect;  and 
therefore  the  opinion  of  the  court  below  was  right.  Since  the 
judgment  in  this  case  in  the  Court  of  Common  Pleas,  an  act  of  as- 
sembly has  been  passed  for  curing  defects  in  the  acknowledgment 
of  deeds  by  married  women.  Had  this  act  been  passed  before 
the  judgment  below,  it  would  have  cured  the  defect  above-men- 
tioned in  the  demandant's  acknowledgment,  and  there  would  have 
been  error  in  the  court's  opinion.  It  is  our  unanimous  opinion, 
that  there  is  nothing  unconstitutional  in  this  act  of  assembly,  but 
it  is  also  our  unanimous  opinion  that  it  does  not  extend,  by  retro- 
spect, to  render  a  judgment  erroneous,  which  was  entered  before 
its  passage.  The  question  now  to  be  decided,  is,  whether  there 
was  error  in  the  judgment  below  at  the  time  it  was  rendered,  and 
we  are  of  opinion  there  was  not 

The  third  error  assigned,  is  in  the  rejection  of  parol  evidence 
offered  by  the  defendant  to  prove  that  when  the  demandant  made 
her  acknowledgment,  she  knew  the  contents  of  the  deed,  and  re- 
ceived eight  dollars  from  Frederick  Barnet,  for  executing  the 
deed.  That  such  evidence  was  inadmissible,  was  decided  by  this 
court  in  the  case  of  Watson  against  Bailey.  There  may  be 
cases  of  gross  fraud,  in  which  parol  evidence  would  be  received, 
unless  the  land  had  passed  into  the  hands  of  a  purchaser  for  valua- 
ble consideration,  without  notice  of  the  fraud.  I  have  known  two 
cases  of  forged  deeds,  where  the  justice  who  took  the  acknowledg- 
ment was  imposed  on  by  a  person  who  assumed  the  name  of  the 
supposed  grantor.  There  parol  evidence  was  received.  And  so  I 
think  it  would  be  admissible  to  prove  collusion  between  the  hus- 
band and  the  justice,  in  consequence  of  which  it  was  falsely  cer- 
tified that  the  wife  had  appeared  and  made  an  acknowledgment 
such  as  is  required  by  law.  But  there  was  nothing  like  fraud  in 
the  evidence  offered  by  the  defendant  Its  object  was  to  prove, 
that  the  certificate  of  the  justice  did  not  contain  the  whole  truth, 
and  comes  exactly  within  the  principle  of  Watson  against  Bailey. 

The  fourth  and  last  error  is,  in  the  rejection  of  evidence  offered 
by  the  defendant  to  prove  the  annual  value  of  the  land. 

This  evidence  was  improper.  The  demandant  claimed  no  da- 
mages, because  her  husband  did  not  die  seised.  For  what  pur- 
pose then,  was  the  annual  value  to  be  inquired  into?  .When  the 
demandant  takes  out  her  writ  of  seisin,  she  will  be  entitled  to  one 
third,  according  to  the  value  of  the  land  at  (he  time  it  was  aliened 
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by  her  husband.  The  inquest  must  see  to  that,  and  the  court  has 
sufficient  control  over  their  proceedings  to  protect  the  defendant 
from  wrong. 

It  is  the  opinion  of  the  court,  that  the  judgment  should  be  af- 
firmed. And  the  record  is  to  be  remitted  to  the  Court  of  Common 
Pleas,  in  order  that  such  further  proceedings  may  be  had,  as  are 
agreeable  to  law. 

Judgment  affirmed. 


,  NOVEMBKH  2, 1826.] 

GRIMES  against  The  COMMONWEALTH. 
Same  against  Same. 

IN  ERROR. 

The  punishment  of  larceny  cannot  exceed  three  years'  imprisonment  at  hard  la- 
bour. 

THE  defendant  below  and  plaintiff  in  error,  Alexander  P, 
Grimes,  was  convicted  on  an  indictment  for  larceny,  in  the  Court 
of  Quarter  Sessions  for  Cumberland  county,  and  was  sentenced  to 
an  imprisonment  at  hard  labour  for  seven  years. 

Error  was  now  assigned  in  the  sentence  of  the  court. 

After  argument, — 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  By  the  act  of  the  5th  of  April,  1790,  to  reform  the 
penal  laws  of  this  state,  it  is  enacted  that  every  person  convicted 
of  simple  larceny,  to  the  value  of  twenty  shillings  and  upwards,  or 
as  accessary  before  the  act,  shall  restore  the  goods  and  chattels  so 
stolen,  or  the  full  value  thereof,  and  shall  forfeit  and  pay  to  the 
Commonwealth  the  like  value,  and  undergo  a  servitude  for  any 
term  not  exceeding  three  years,  at  the  discretion  of  the  court  be- 
fore whom  the  conviction  shall  be,  and  shall  be  confined  and  kept 
at  hard  labour,  fed  and  clothed,  &c.  Purd.  Dig.  741.  And  by  the 
act  of  the  21st  of  March,  1806,  the  court  before  whom  the  con- 
viction shall  be  had,  is  invested  with  a  discretionary  power  of  di- 
recting the  imprisonment,  labour,  and  confinement  to  be  had  in 
the  jail  of  any  county  within  this  Commonwealth,  or  in  the  jail 
and  penitentiary  of  the  city  of  Philadelphia.  Purd.  Dig.  647. 
And  by  the  4th  section  of  the  act  of  the  5th  of  April,  1790,  any 
person  convicted  of  burglary,  or  of  being  an  accessary  after  the 
fact  in  any  felony,  or  of  receiving  stolen  goods,  knowing  them  to 
have  been  stolen,  or  of  any  other  offence,  not  capital,  for  which 
by  the  laws  in  force  before  the  act,  entitled  an  act  to  amend  the 
laws  of  this  state,  burning  in  the  hand,  cutting  off  the  ears,  placing 
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in  the  pillory,  whipping,  or  imprisonment  for  life,  is  or  may  b« 
inflicted,  shall,  instead  of  such  parts  of  the  punishment,  be  fined 
and  sentenced  to  undergo  in  like  manner,  and  be  confined  and  kept 
at  hard  labour,  fed  and  clothed,  &c.,  for  any  term  not  exceeding 
two  years,  in  the  discretion  of  the  court  And  by  the  act  of  the 
4th  of  Jlpril,  1807,  Purd.  Dig.  645,  it  is  enacted  that  instead 
of  this  two  years'  imprisonment,  inflicted  by  the  prior  act,  the 
courts  shall  be  invested  with  the  power  of  extending  the  confine- 
ment, in  such  cases,  to  a  period  not  exceeding  seven  years,  in  their 
discretion,  according  to  the  circumstances  of  the  case  before  them. 
Provided,  that  this  power  thus  conferred  shall  not  extend  to  of- 
fences created  in  the  said  section,  of  burglary,  or  being  accessary 
after  the  fact  in  any  felony,  or  receiving  stolen  goods  knowing 
them  to  have  been  stolen.  Purd.  Dig.  647. 

This  provision  does  not  extend  to  any  enumerated  offences,  on 
which  a  punishment  was  to  be  inflicted,  but  only  to  the  non-enu- 
merated cases,  for  the  perpetration  of  which  burning  in  the  hand, 
whipping,  pillory,  &c.  by  the  laws  in  force  before  the  act  entitled 
an  act  to  amend  the  penal  laws  of  this  state,  was  the  punishment; 
and  is  confined  to  that  class  of  non-enumerated  offences,  punishable 
with  two  years'  imprisonment.  Now,  simple  larceny  was  an  enu- 
merated offence,  punishable  by  a  three  years'  imprisonment,  which 
still  is  subject  to  that  punishment.  The  punishment  of  larceny  cannot 
exceed  three  years'  imprisonment,  and  confinement  at  hard  labour. 

The  sentence  inflicting  imprisonment  and  confinement  for  seven 
years  for  the  offence  of  which  the  prisoner  was  convicted,  is  there- 
fore erroneous,  and  must  be  reversed. 

Judgment  reversed. 


[CHAM BERSBUKG,  NOVEMBER  2,  1826.] 

DELANEY  against  BRINDLE. 

IN  ERROR. 

When  a  justice  of  the  peace  has  rendered  judgment  for  the  plaintiff,  under  the 
14th  section  of  the  one  hundred  dollar  act,  for  a  sum  exceeding  one  hundred 
dollars,  the  justice  has  jurisdiction  of  an  action  by  the  plaintiff  against  the  con- 
stable for  a  false  return  to  an  execution  issued  in  such  suit,  though  the  amount 
exceeds  a  hundred  dollars. 

ERROR  to  the  Court  of  Common  Pleas  of  Franklin  county. 

The  case  \vas  argued  by — • 

Dunlop,  for  the  plaintiff  in  error,  and 

J.  Chambers  and  G.  Chambers,  contra. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J.  Jacob  Brindle  obtained  a  judgment,  before  a  justiea 
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of  the  peace,  for  a  sum  exceeding  one  hundred  dollars,  under  the 
14th  section  of  the  act  of  the  20th  of  March,  1810,  entitled  an  act 
to  amend  and  consolidate,  with  its  supplements,  the  act  entitled  an 
act  for  the  recovery  of  debts  and  demands  not  exceeding  one  hun- 
dred dollars>  before  a  justice  of  the  peace,  and  for  the  election  of 
constables,  and  for  other  purposes. 

The  justice  of  the  peace  issued  an  execution  on  this  judgment, 
and  directed  it  to  James  Delaney,  a  constable,  who  made  a  false 
return  to  the  execution.  The  plaintiff  brought  suit  against  the 
constable  for  the  false  return:  from  the  judgment  of  the  justice, 
there  was  an  appeal  to  the  Court  of  Common  Pleas;  to  reverse 
whose  judgment  this  writ  of  error  is  taken.  The  only  question  is, 
whether  the -justice  of  the  peace  had  jurisdiction;  the  amount  in 
controversy  being  above  one  hundred  dollars. 

This  act  of  assembly,  the  legislature  intended  as  a  complete  sys- 
tem, and  whatever  opinion  may  be  entertained  of  the  policy  of  the 
14th  section  of  the  act,  si  ill  it  is  the  duty  of  the  court  to  carry  the 
system  into  effect.  The  14th  section  provides,  that  the  justices  of 
the  peace  shall  take-cognizance  of  controversies  for  any  sum  ex- 
ceeding one  hundred  dollars,  if  the  parties  voluntarily  appear  be- 
fore him  for  that  purpose,  by  entering  judgment;  and  that  such 
judgments  shall  be  prosecuted  to  recovery  as  other  judgments  by 
this  act  are  made  recoverable. 

With  respect  to  the  recovery  then  of  the  money,  judgments  un- 
der and  above  one  hundred  dollars  are  placed  on  the  same  footing. 
How,  then,  are  judgments  under  one  hundred  dollars  collected? 
In  default  of  payment,  by  the  llth  section  an  execution  is  direct- 
ed to  the  constable  of  the  ward  district  or  township  where  the 
defendant  resides,  &c.  commanding  him  to  levy  the  debt,  &c.  The 
12th  section  provides  that  on  the  delivery  of  an  execution  to  any 
constable,  an  account  shall  be  stated  in  the  docket  of  the  justice, 
and  also  on  the  back  of  the  execution  of  the  debt  interest  and  costs 
&c.  In  case  of  a  false  return,  the  justice  is  directed  to  issue  a  sum- 
mons against  the  constable,  commanding  him  to  appear  and  show 
cause  why  an  execution  should  not  issue  against  him  for  the 
amount  of  the  first  above-mentioned  execution.  This  section  of 
the  act,  in  the  opinion  of  the  court,  embraces  all  cases  made  cogni- 
zable under  the  act,  whether  under  or  above  one  hundred  dollars. 

It  is  objected  that  this  act  gives  no  appeal.  As  between  the 
plaintiff  and  the  constable  it  is  not  an  amicable  action,  (although  be- 
tween the  original  parties  it  is  so,)  but  it  is  an  adversary  suit,  and 
came  directly  within  the  provision  of  the  4th  section,  which  gives 
the  right  of  appeal  within  twenty  days. 

It  will  certainly  not  be  pretended  but  that  the  constable,  if  not 
liable  before  the  justice,  is  liable  in  the  Court  of  Common  Pleas, 
for  false  return.  If  suit,  had  been  brought,  then,  what  is  to  direct 
that  court,  but  the  different  provisions  of  the  act  directing  the 
manner  in  which  the  money  shall  be  collected  before  a  justice  of 
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the  peace.  If  the  justice  of  the  peace  might,  nay,  was  bound  to 
issue  an  execution,  and  comply  with  the  directions  of  the  act, 
stating  the  cause  in  his  docket,  on  the  back  of  the  execution,  the 
amount  of  debt,  interest,  and  costs;  if  the  constable  was  bound 
to  execute  the  process  under  the  penalty  therein  provided,  I  do  not 
see  why  we  shall  not  also  say,  that  the  justice  is  bound  to  issue  a 
summons  to  show  cause  why  execution  should  not  issue  against  him 
for  a  false  return.  Unless  the  justice  of  the  peace  has  power  to 
issue  an  execution,  this  money  cannot  be  collected;  for  certainly 
tho  Court  of  Common  Pleas  has  no  power  to  issue  an  execution  on 
a  judgment  before  a  justice.  It  would  then  appear  to  me  absurd, 
that  he  had  power  to  begin,  but  would  not  conclude  the  process 
necessary  for  the  collection  of  the  money. 

It  surely  will  not  be  contended,  that  when  the  debt  is  under 
one  hundred  dollars  when  judgment  is  rendered,  and  the  execu- 
tion exceeds  that  sum,  either  from  the  costs  or  claiming  interest, 
that  the  justice  has  no  power  in  case  of  a  false  return  by  a  con- 
stable, to  issue  a  summons  and  give  judgment  against  him.  The 
reasoning,  in  this  case,  would  be  equally  strong  as  in  the  other. 
There  is,  in  my  opinion,  a  great  convenience  in  saying  that  he 
who  has  commenced  the  process,  may  make  an  end  of  it  by  the 
collection  of  the  money  from  the  constable,  in  case  of  a  false  re- 
turn. 

Judgment  affirmed. 


[CHiMBERSBl  RG,  NOVEMBER  2,  1826.] 

WISHART  against  DOWNEY  and  Wife. 

IN  ERROR. 

To  a  scire  faciat  by  husband  and  wife,  on  a  recognizance  to  recover  the  wife's  dis- 
tributive share,  the  defendant  may  set  off  money  lent  to  the  husband,  before  the 
recognizance  was  given. 

Query,  whether  a  set-off  can  be  given  in  evidence,  under  the  plea  of  payment  with 
leave,  unless  there  be  a  rule  of  court. 

It  seems  payments  of  money  may  be  proved  by  a  witness  without  producing  re- 
ceipts: but  if  receipts  were  given  and  are  not  produced  on  notice,  nor  accounted 
for,  the  party's  case  will  be  affected  by  it. 

Scire  facias  in  the  Court  of  Common  Pleas  of  Franklin  county, 
on  a  recognizance  in  the  Orphans'  Court  of  that  county,  brought 
by  James  Downey  and  Catherine  his  wife,  the  defendants  in  er- 
ror and  plaintiffs  below,  against  John  Wishart.  The  recognizance 
was  entered  into  by  Wishart  to  Downey  and  wife,  to  secure  to 
her  her  share  of  her  fathes's  estate.  The  defendant  pleaded  pay- 
ment with  leave,  to  which  the  plaintiff  replied  nonsolvit,  and  is- 
sue was  joined. 
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On  the  trial,  the  defendant  offered  to  give  in  evidence  parol 
proof  that  the  defendant,  John  Wishart,  lent  to  James  Downey, 
the  plaintiff,  two  hundred  dollars,  in  the  year  1811,  immediately 
before  the  appraisement  of  the  land,  and  entering  into  the  recog- 
nizance aforesaid,  and  further  that  a  note  or  bond  was  given  for 
the  same,  which  could  not  now  be  found; — which  evidence  the 
court,  on  objection  by  the  plaintiff's  counsel,  overruled: — to  which 
opinion  of  the  court,  the  defendant  excepted,  and  the  court  sealed 
a  bill  of  exceptions. 

The  defendant  then  gave  in  evidence  the  receipts  of  the  plain- 
tiff on  the  Sth  Jlpril,  1815,  for  one  hundred  and  sixty  dollars,  and 
on  the  3d  December,  1817,  for  fifty  dollars. 

By  consent,  John  Wishart,  the  defendant,  being  sworn,  stated 
that  the  piece  of  paper,  part  of  a  receipt  signed  by  James  Downey, 
was  for  sixty-five  dollars. 

The  defendant  offered  to  prove  by  parol  evidence,  by  Juliana 
Wishart,  that  several  sums  of  money  were  paid,  for  which  receipts 
were  given,  as  the  witness  stated; — to  which  evidence  the  plain- 
tiffs objected,  and  the  court  sustained  the  objection:  to  which  opi- 
nion of  the  court,  the  defendant  excepted,  and  the  court  sealed  ano- 
ther bill  of  exceptions. 

The  opinion  of  the  court,  (GIBSON,  J.  being  absent,)  was  deli- 
vered by 

HUSTON,  J.  James  Downey  and  wife  brought  a  scire  facias,  on 
a  recognizance  entered  into  by  John  Wishart  for  Catherine  Dow- 
ney's  share  of  her  father's  estate, — the  recognizance  was  to  James 
Downey  and  Catherine.  After  oyer,  the  defendant  pleaded  pay- 
ment with  leave  to  give  the  special  matter  in  evidence, — replication 
and  issue.  After  the  plaintiffs  had  given  evidence  to  make  out  their 
case,  the  defendant  offered  to  give  parol  proof,  that  the  defendant, 
John  Wishart,  \entJames  Downey,  the  plaintiff,  two  hundred  dol- 
lars in  the  year  1811,  immediately  before  the  appraisement  of  the 
land,  and  entering  into  the  recognizance  aforesaid;  and,  further, 
that  a  note  or  bond  was  given  for  the  same,  which  cannot  now  be 
found.  This  evidence  was  objected  to  and  overruled,  and  exception 
to  the  opinion  of  the  court  was  taken. 

This  exception  and  the  following  one  in  the  cause  are  very 
loosely  stated,  and  are  the  only  cases  from  that  county  which  are 
so.  It  is  not  certain  why  the  evidence  was  rejected.  Regularly, 
the  defendant  ought  to  have  proved  the  existence  and  subsequent 
loss  of  his  bond  or  note,  and  then  the  contents  of  it,  or  else  the  ac- 
tual loan  of  the  money.  In  England,  the  suit  being  in  right  of  the 
wife,  and  of  such  nature  as  that  it  would  survive  to  her,  this  claim 
r.ould  not  be  set  off.  Our  law  differs  from  theirs,  and  this  if  proved 
was  a  set-off.  See  Murray  v.  Williams,  £  Binn.  135,  and  Yohe 
v.  Barnett,  1  Binn.  358, — expressly  in  point. 

Whether  a  set-off  can  be  given  in  evidence  under  the  general 
plea  of  payment  with  leave,  &c.  has  been  questioned,  and  different 
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opinions  seems  to  have  been  entertained.  This,  independent  of 
any  rule  of  court; — but  the  50th  rule  of  this  court  is  express,  and 
a  specification  of  it  need  not  be  given  unless  required:  while  that 
rule  is  in  force  it  would  seem  it  can  be  given  in  evidence  and  need 
not  be  pleaded.  Whether  the  evidence  offered  would  prove  it  a 
note  under  seal,  or  without  a  seal,  or  a  bond,  is  not  stated;  and 
whether  the  statute  of  limitations  could  have  any  effect  on  this  part 
of  the  defence,  cannot  be  known  until  the  evidence  is  heard. 

The  defendant  then  gave  in  evidence  several  receipts  for  money 
paid  the  plaintiff,  in  part;  and  offered  to  prove  the  payment  of 
other  sums,  by  a  person  who  saw  them  paid,  and  for  which  receipts 
were  given  and  not  produced:  this  evidence  was  overruled,  and  ex- 
ception taken. 

Why  a  defendant  should  not  produce  his  receipts,  if  he  has  them, 
I  cannot  see.  As  to  precision  of  date  and  amount  paid,  they  are, 
it  seems  to  me,  much  preferable  to  the  memory  of  any  witness,  but 
it  has  been  decided  by  this  court,  (see  Heckart  v.  Haine,  6  Binn. 
16,)  that  the  production  of  the  receipt  or  of  the  subscribing  witness 
to  it,  where  there  is  one,  is  not  necessary.  The  receipt  in  writing 
is  not  necessary.  The  fact  that  money  was  paid  may  be  proved 
by  any  witness  who  knows  it.  I  should  suppose  this  case  was  not 
brought  into  the  view  of  the  judge.  At  the  same  lime,  I  would 
say,  if  notice  to  produce  the  receipts  is  given,  and  they  are  not  pro- 
duced, and  no  reason  given  why  they  are  not,  it  would  be  matter 
which  ought  to  affect  the  defendant's  case,  more  or  less  according 
to  circumstances. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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RODRIGUE  against  CURCIER. 

AMENDMENT. 

Where  the  wrong  for  which  the  plaintiff  seeks  redress,  is  the  misconduct  of  the 
defendant  as  his  agent  in  the  sales  of  certain  cottons  consigned  to  him,  the  plain- 
tiff' may  amend  his  declaration  under  the  act  of  assembly  by  adding  counts,  pre- 
serving  the  substance  of  the  same  complaint. 

CASE  by  Andrew  Rodrigue,  the  plaintiff,  against  John  Currier, 
the  defendant,  in  which  the  plaintiff  went  to  trial  before  DUNCAN, 
J.,  in  November  last  at  Nisi  Prius,  on  a  declaration  filed  in  Feb- 
ruary t  1822,  containing  the  following  counts: — 

First  Count.  The  plaintiff  shipped  one  hundred  and  seven  bales 
of  cotton,  consigned  to  the  defendant  in  France,  with  express  or- 
ders to  sell  the  same  immediately  after  the  same  should  come  to 
his  hands,  which  the  defendant  accepted. 

Second  Count, — like  the  first  as  to  shipment,  &c.  of  the  cottons, 
which  the  defendant  undertook  and  promised  he  would  sell  with- 
out delay,  upon  their  arrival,  for  the  best  price  that  could  then  be 
got;  but  did  not. 

Third  Count.  Same  as  the  second,  but  for  the  plaintiff's  two- 
thirds  of  the  cotton. 

On  the  6th  of  December,  1824,  the  pleas  were  filed,  non  as- 
sumpsit  and  payment,  with  leave,  &c.  Replication,  non  solvit 
and  issue.  During  the  trial,  the  plaintiff  moved  for  leave  to  amend 
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his  declaration  by  filing  the  following  counts,  and  leave  was 
granted. 

First  Count.  The  plaintiff  consigned  one  hundred  and  seven 
bales  of  cotton  to  the  defendant  in  France,  with  express  orders  to 
sell  the  same,  after  the  same  should  have  come  to  his  hands,  for 
the  best  price  or  prices  that  could  be  gotten,  and  without  waiting 
for  an  imaginary  rise,  which  the  defendant  did  not. 

Second  Count.  The  plaintiff  consigned  the  cotton  to  the  de- 
fendant, to  be  sold  by  him  for  a  reasonable  commission;  in  consi- 
deration whereof,  the  defendant  promised  to  use  and  employ  due 
diligence,  skill,  and  fidelity  in  the  sale  of  the  cottons,  and  to  avail 
himself  of  the  market  in  France  to  obtain  the  best  prices  that  could 
be  reasonably  obtained  after  the  arrival  of  the  cottons,  but,  wholly 
neglecting  his  promise,  did  not  use  and  employ  due  diligence,  skill, 
and  fidelity  in  the  sale,  and  did  not  avail  himself  of  the  market  in 
France  to  obtain  the  best  price,  &c. 

Third  Count, — like  the  last  preceding,  but  for  two  thirds  of 
the  cotton. 

There  was  a  fourth  count  to  the  original  declaration,  for  money 
had  and  received. 

There  was  also  a  fourth  count  to  the  amendment,  for  goods  sold 
and  delivered,  which,  however,  Judge  DUNCAN  rejected. 

The  jury  were  then  discharged,  at  the  defendant's  instance,  on 
the  ground  of  surprise;  and  the  question  now  submitted  to  the 
court  in  bank,  on  the  defendant's  motion  to  strike  out  the  new 
counts,  was,  whether  the  plaintiff  might  so  change  his  ground  of 
proceeding. 

J.  R.  Ingersoll,  and  C.  J.  Ingersoll,  for  the  defendant,  insisted 
that  the  amendment  was  not  within  the  act  of  assembly  of  the  21st 
of  March,  1806,  section  11,  inasmuch  as  it  went  to  introduce  a  new 
cause  of  action,  which  it  had  been  frequently  decided  the  plaintiff 
was  not  at  liberty  to  do.  They  referred  to  Benner  v.  Fry.  1  JBinn. 
366.  5  Sinn.  33.  1  Serg.  fy  Rawle,  32.  Shock  v.  M'Chesney, 
4  Yeates,  510.  Grosser  v.  Eckart,  1  JBinn.  575.  Keasby  v.  Do- 
naldson, 1  Bro.  Rep.  103.  Howard  v.  M'Cowen,  1  Bro.  Rep.  14S. 
JSbersol  v.  Krug,  1  Binn.  53.  Thackara  v.  Curren,  2  Bro  Rep. 
246.  Miles  v.  O'Hara,  1  Serg.  $  Rawle,  32.  Smith  v.  Ruther- 
ford, 2  Serg.  £  Rawle,  359.  Conyngham  v.  Day,  2  Serg.  $• 
Rawle,  1.  Farmers  and  Mechanics'  Bank  v.  Israel,  6  Serg.  fy 
Rawle,  293.  Newlin  v.  Palmer,  11  Serg.  $  Rawle,  98. 

Duponceau  and  Binney,  contra,  were  stopped  by  the  court. 

PER  CURIAM.  The  counsel  for  the  defendant  have  urged  every 
argument  in  support  of  their  motion  of  which  the  case  admitted; 
but  as  the  court  has  no  doubt  on  this  subject,  it  is  unnecessary  to 
hear  the  counsel  for  the  plaintiff.  The  act  of  assembly,  under 
which  the  amendment,  during  the  trial  at  Nisi  Prins,  was  per- 
mitted, has  long  ago  received  a  construction  from  which  it  would 
he  wrong  to  depart.  The  construction  is  this.  When  the  merits 
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of  the  case  cannot  be  reached  without  an  amendment,  it  is  to  be 
granted,  provided  that  the  cause  of  action  be  not  changed.     In 
Shock  v.  M'Chesney,  the  court  refused  an  amendment,  by  which 
an  action  of  slander  would  be  converted  into  an  action  for  a  mali- 
cious prosecution.     So,  in  The  Farmers  and  Mechanics'  Bank 
v.  Israel,  where  an  action  was  brought  on  several  promissory  notes, 
an  amendment  was  refused,  by  which  several  other  notes  would 
have  been  included  in  the  action.    In  both  these  cases,  the  amend- 
ment asked  for,  would  have  enabled  the  defendant  to  recover  on 
causes  of  action  which  he  had  not  in  contemplation  when  the  suit 
was  brought.     But  when  the  object  of  an  amendment  is,  not  to 
forsake  the  matter  for  which  the  action  was  truly  and  substantially 
brought,  but  to  adhere  to  it,  and  effect  a  recovery  on  it,  it  is  the 
duty  of  the  court  to  grant  the  amendment     For  example,  the 
plaintiff  declares  in  an  indebitatus  assumpsit  for  goods  sold  and 
delivered;  but  finding,  on  the  trial,  he  is  disappointed  in  the  evi- 
dence, he  asks  permission  to  add  a  count  on  a  quantum  meruif. 
The  amendment  should  be  allowed,  because  the  substance  of  the 
action  was,  the  value  of  the  goods  sold  and  delivered.     It  may  be 
said,  that  this  is  introducing  a  different  contract  from  that  set  out 
in  the  declaration; — and  true,  inform,  it  is.     But  the  injury  done 
to  the  plaintiff  is  the  non-payment  for  goods  sold  by  him  to  the 
defendant;  and  the  additional  count  is  only  for  the  purpose  of  re- 
covering damages  for  that  injury.     So,  in  an  action  on  a  policy  of 
insurance,  when  the  plaintiff  declared  on  losses  by  capture  by  an 
enemy,  and  by  perils  of  the  sea,  the  court  permitted  an  amend- 
ment, by  adding  a  count  for  a  loss  by  barratry.     This  might  be 
called  a  new  cause  of  action;  but  it  adhered  to  the  policy,  by  which 
the  defendants  engaged  to  indemnify  the  plaintiff  from  loss  by  bar- 
ratry, as  well  as  by  capture  and  perils  of  the  sea.     The  object  of 
the  action  was  to  recover  for  a  loss  averred  by  the  policy,  and  this 
amendment  not  going  out  of  the  policy,  it  was  admitted.     In  con- 
struing this  act  of  assembly,  we  have  endeavoured  to  carry  its  in- 
tention into  fair  effect     If,  in  practice,  its  inconveniences  are 
found  to  balance  its  conveniences,  it  is  for  the  legislature  to  apply 
the  remedy  by  a  repeal.     But,  it  would  be  injustice  not  to  say, 
that  it  has  been  productive  of  good,  as  well  as  evil.     It  is  some- 
times abused,  by  artful  counsel,  for  purposes  of  delay.     But  it 
frequently  enables  the  plaintiff  to  recover  on  an  honest  cause  of 
action,  instead  of  being  thrown  out  of  court,  and  driven  to  a  new 
suit.     We  have  therefore  not  restrained  ourselves  to  carry  a  very 
strict  construction,  such  as  was  made  by  the  District  Court,  in  the 
case  cited  from  2  Browne,  246,  ( Thackara  v.  Curren,)  of  which  I 
cannot  approve.     That  was  an  action  of  slander,  by  words  spoken 
of  the  plaintiff,  affecting  him  in  his  trade,  which  was  set  forth  as 
that  of  a  mason  and  bricklayer.     He  asked  leave  to  amend  by 
calling  his  trade  what  it  really  was,  that  of  a  plasterer,  and  it  was 
refused.     That,  surely,  was  in  violation  of  the  act  of  assembly 


84  SUPREME  COURT  [Philadelphia, 

(Rodrigue  v.  Curcier.) 

because  the  slander  was  the  same,  whether  the  plaintiff  was  a  ma- 
son and  bricklayer,  or  a  plasterer. 

But,  to  apply  the  construction  which  the  law  has  received  from 
this  court,  to  the  case  before  us.  The  wrong  complained  of  by 
the  plaintiff,  and  for  which  he  sought  redress,  was,  the  defendant's 
misconduct,  as  his  agent,  in  the  sale  of  certain  cottons  consigned 
to  him.  This  misconduct  was  set  forth  in  various  forms  by  the 
original  declaration,  and  the  plaintiff  asked  leave  to  add  several 
other  forms,  tending  to  the  same  point.  The  substance  of  the 
same  complaint  was  preserved  in  all  these  forms;  that  is,  that  the 
plaintiff  had  been  injured  by  the  defendant's  mismanagement  of 
the  business  committed  to  him.  We  are  of  opinion,  therefore, 
that  the  plaintiff  was  entitled  to  the  amendment,  and  the  judge 
who  granted  it,  had  no  right  to  refuse  it. 

Defendant's  motion  rejected. 


[PHILADELPHIA,  DECEMBER,  1826.] 

DOUGHERTY  against  SNYDER,  Surviving  Executor  of 

SNYDER. 

Contract  in  Louisiana,  according  to  the  laws  there  between  husband  and  wife,  en- 

forced  here  against  the  husband's  executors. 
What  code  prevailed  in  Louisiana, 
Laws  of  Louisiana  proved  by  the  testimony  of  counsel  residing  there,  learned  in 

the  law,  no  written  law  on  the  subject  being  produced. 
Voluntary  payment  by  an  executor  to  legatees,  without  taking  a  refunding  bond, 

does  not  excuse  him  from  the  charge  of  devastavit  at  the  suit  of  a  creditor. 
A  wife  cannot  be  a  citizen  of  a  state  different  from  that  in  which  her  husband's 

domicil  is,  so  as  to  sue  in  the  courts  of  the  United  States. 
A  feme  covert  cannot  in  general  sue  her  husband  in  Pennsylvania;  and,  therefore, 

she  has  six  years  after  the  discoverture  by  his  death,  within  which  she  may  sue 

his  executors,  on  a  valid  contract  between  them. 

THIS  case  was  tried  before  DUNCAN,  J.,  at  Nisi  Pritts,  and  a 
verdict  rendered  in  favour  of  the  plaintiff  for  nine  thousand  five 
hundred  dollars,  and  the  jury  found  assets  in  the  defendant's  hands, 
amounting  to  five  thousand,  one  hundred,  and  twenty  dollars.  The 
defendant  now  obtained  a  rule  to  show  cause  why  a  new  trial  should 
not  be  granted,  and  filed  the  following  reasons: — 

1.  Because  the  plaintiff  was  permitted  to  prove,  by  parol  testi- 
mony, the  law  of  Louisiana  in  1791,  then  a  Spanish  province, 
in  relation  to  contracts  made  between  husband  and  wife,  without 
first  showing  such  law  to  be  the  unwritten  law,  and  therefore  within 
the  rule  for  the  admission  of  parol  testimony. 

2.  Because  the  plaintiff  was  permitted  to  prove  the  written  law 
of  Louisiana,  in  the  year  1791,  then  a  Spanish  province,  in  rela- 
tion to  contracts  made  between  husband  and  wife,  by  parol  testi- 
mony. 
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3.  Because  the  judge  charged  the  jury,  that  no  length  of  time 
whatever,  unaccompanied  by  other  circumstances,  was  sufficient 
in  this  case  to  raise  a  presumption  of  payment,  or  satisfaction  of 
the  debt,  because  the  time  would  not  begin  to  run  during  the  co- 
verture of  the  plaintiff,  and  the  suit  was  brought  within  six  years 
after  discoverture;  and  that,  as  it  was  a  law  of  limitations,  by  positive 
enactment,  the  time  of  the  statute,  and  nothing  short  of  that,  was  a 
bar,  and  the  suit  was  brought  within  six  years  after  discoverture. 

4.  Because  it  appears,  by  evidence  discovered  since  the  trial, 
that  the  money  advanced  by  the  plaintiff  to  the  defendant's  testa- 
tor was  fifteen  hundred  dollars,  and  not  seven  thousand;  for  which 
sum  the  jury  have  given  a  verdict  with  interest. 

5.  Because  from  the  letters  of  the  plaintiff  to  the  executor  be- 
fore payment  made  by  him  to  the  legatees,  he  was  not  guilty  of  a 
devaslavit  in  making  such  payment. 

6.  Because  the  jury  here  allowed  six  per  cent,  interest,  when 
five  per  cent,  is  the  rate  of  interest  by  the  law  of  Louisiana. 

7.  Because  the  plaintiff,  never  having  resided  out  of  Louisiana 
since  her  marriage,  and  the  husband  never  having  resided  in  Lou- 
isiana since  the  year  1791,  the  plaintiff  is  barred  by  the  statute  of 
limitations,  having  the  right  to  bring  an  action  against  her  hus- 
band in  his  lifetime,  notwithstanding  the  coverture. 

8.  Because  the  plaintiff  cannot  maintain  this  action  against  exe- 
cutors. 

Purdon  and  Chauncey,  for  the  defendant. 
Duponceau,  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  This  is  a  brief  outline  of  the  cause  of  action.  The 
plaintiff,  a  widow  lady  resident  in  New  Orleans,  possessed  of  con- 
siderable real  and  personal  estate,  intermarried  in  1791  with  George 
Dougherty,  the  testator, — a  man  then  in  rather  indigent  circum- 
stances. He  cohabited  with  her  a  few  months,  and  in  September, 
1791,  obtained  from  her  seven  thousand  dollars,  for  which  he  gave 
her  the  following  instrument  of  writing: — 

"  Je  soussigne,  en  presence  de  temoins,  reconnois  avoir  recu 
de  ma  femme  la  somme  de  sept  mille  piastres  qu'elle  me  contie 
pour  aller  faire  une  pacotille  a  Philadelphie,  et  revenir  de  suite, 
ayant  charge  la  dite  somme  de  sept  mille  piastres  a  bord  du 
Balaou  Espagnol,  le  Saint  Joseph,  Captain  Bordos,  sur  lequel 
Balaou  je  suis  passager.  Je  lui  donne  la  presente  reconnoissance 
comme  etant  sa  propriete,  afinqu'elle  puisse  reclamer  la  dite  somme 
de  sept  mille  piastres  du  capitaine  ou  de  mes  parents  a  Philadel- 
phie, en  cas  que  je  viendros  a  mourir,  a  Dieu  ne  plaise.  'A  la 
Nouvelle  Orleans,  le  26  Septembre,  1791. 

Jn.  Dupuy.  George  Dougherty. 

F.  Pacquetet. 
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TRANSLATION. 

"  I,  the  underwritten,  in  the  presence  of  witnesses,  acknowledge 
to  have  received  of  my  wife,  the  sum  of  seven  thousand  dollars, 
which  she  intrusts  me  to  go  and  purchase  an  adventure  at.  Phila- 
delphia, and  return  immediately,  having  shipped  the  said  sum 
of  seven  thousand  dollars  on  board  the  Spanish  Schooner  St. 
Joseph,  Captain  Bordos,  in  which  schooner  I  am  a  passenger. 
I  give  her  the  present  acknowledgment,  as  being  her  property,  in 
order  that  she  may  claim  the  said  sum  of  seven  thousand  dollars 
of  the  captain,  or  my  relations  at  Philadelphia,  in  case  I  should 
happen  to  die,  which  God  forbid.  New  Orleans,  26th  September, 
1791.  George  Dougherty. 

Jn.  Dupuy. 

F.  Paquetet." 

He.  immediately  after  this,  sailed  for  the  United  States,  and 
came  to  Philadelphia,  where  he  resided  until  his  death,  in  1820. 
He  made  a  will,  by  which  he  bequeathed  to  his  wife  one  third 
part  of  the  rents  and  profits  of  his  real  estate,  and  the  residue  of 
his  estate  he  gave  to  his  sisters.  Some  time  after,  but  within 
a  year  after  his  death,  the  plaintiff  brought  this  action  to  recover 
the  seven  thousand  dollars.  It  did  not  appear  that  after  he  left 
New  Orleans,  he  had  any  communication  or  correspondence  with 
his  wife;  for,  in  his  will,  he  stales  he  does  not  know  whether  she 
is  alive  or  dead.  Taking  into  view  the  substance  of  the  counts  in 
the  declaration,  it  was  an  assumpsit  for  money  lent  to  the  hus- 
band by  the  wife  in  the  common  form,  and  for  money  advanced 
to  him  to  be  paid  on  his  death.  The  plaintiff  claims  the  original 
sum,  with  interest  from  the  commencement  of  the  action.  Be- 
sides the  proof  by  the  written  document,  the  plaintiff  proved  the 
advance  of  this  money  by  the  deposition  of  two  witnesses.  The 
defendant  pleaded  non-assumpsit,  and  non-assumpsit  infra  sex 
annos,  and  payment.  To  the  plea  of  the  statute  of  limitations, 
the  plaintiff  replied,  that  she  was  beyond  sea,  and  a  feme  covert. 
Rejoinder,  that  she  was  not  beyond  sea;  that  she  was  the  wife  of 
George  Dougherty,  at  the  time  the  money  was  received,  and 
continued  such  until  his  death.  It  was  agreed  that  the  defendant 
should  have  the  full  benefit  of  all  objections  to  this  plea  of  cover- 
ture, as  if  he  had  specially  demurred.  There  was  a  plea  of  deficiency 
of  assets.  The  plaintiff  offered  to  prove  by  a  witness,  WilliamCa- 
nonge,  an  advocate  of  Louisiana,  stating  his  knowledge  of  the 
law  of  Louisiana,  before  a-nd  after  its  cession  to  the  United  States, 
in  the  year  1791,  and  generally  when  that  colony  was  under  the 
dominion  of  the  king  of  Spain,  and  who  is  likewise  conversant  in 
the  laws  which  have  been  enacted  under  the  territorial  and  state 
government,  that  by  such  writing  the  wife  might  legally  contract 
with  the  husband  for  such  property  as  she  held  in  her  paraphernal 
right;  and  that  all  her  property  was  paraphernal,  except  that  which 
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was  settled  by  marriage  contract,  which  was  dotal.  That  by  those 
laws,  she  could  lend  it  or  let  him  have  the  use  of  it  That  there 
was  nothing  in  the  Spanish  laws  in  any  way  to  invalidate  such 
contracts,  but,  on  the  contrary,  they  were  valid,  and  that  as  well 
by  the  old  Spanish  laws  as  by  the  laws  now  in  force,  the  wife 
had  at  the  time  of  the  dissolution  of  the  marriage  an  action  against 
the  husband  or  his  heirs,  for  the  restitution  of  all  the  property 
which  she  brought  in  marriage,  either  dotal  or  paraphernal,  and 
which  the  husband  may  have  had  the  use  of,  and  that  to  that  effect 
the  law  raises  and  gives  to  the  wife,  or  her  heirs,  a  mortgage  on 
the  property  of  her  husband.  This  evidence  was  objected  to,  on 
the  ground  that  it  was  to  prove  the  laws  of  a  foreign  country  by 
parol.  No  allegation  was  then  made  that  the  law  was  founded  on 
written  edicts,  or  that  it  was  other  than  the  unwritten  law  of  the 
country.  I  admitted  the  evidence,  reserving  the  points,  and  the 
first  matter  to  be  decided  is,  whether  this  was  competent  evidence. 
Our  courts  are  not  bound  to  notice  the  laws  of  Spain.  The  way 
of  proving  foreign  laws,  is  by  admitting  them  to  be  proved  as 
facts,  and  the  court  must  assist  the  jury  in  ascertaining  what  the 
fact  is.  Mostyn  v.  Fabrigas,  1  Cowp.  145.  The  unwritten  laws 
must  be  proved  by  the  testimony  of  persons  acquainted  with  them, 
by  public  history,  or  by  cases  decided.  But  an  edict  registered 
must  be  proved  by  a  copy  under  the  national  seal,  or  by  a  sworn 
copy  collated  by  a  witness;,  and  in  this,  as  well  as  in  every  other 
case  of  trial  of  fact,  the  best  evidence  which  the  nature  of  the  case 
will  admit  of  must  be  produced;  that  is,  the  evidence  in  the  power 
of  the  party  producing  it.  This  rule  of  evidence  applies  to  foreign 
laws,  as  it  does  to  the  other  facts.  Church  v.  Hubbard,  2Cranc/i, 
236.  Thus  one  may  prove  by  parol  a  contract,  but  if  it  be  shown 
to  be  in  writing,  the  writing  must  be  produced.  When  this  evi- 
dence was  received,  there  was  not  a  suggestion,  much  less  any 
proof,  that  the  law  slated  by  Mr.  Canonqe  was  other  than  the  un- 
written law  of  the  country.  These  laws  are  generally  difficult  of 
proof.  It  would  be  a  very  expensive  matter  to  prove  them  by  co- 
pies authenticated.  It  therefore  shall  reasonably  fall  on  the  party 
objecting  to  the  parol  proof  to  show  that  the  law  was  a  written 
edict  of  the  country.  Reason  and  public  convenience,  the  just  ad- 
ministration of  the  law,  require  this.  We  need  not  go  abroad,  and 
look  for  decisions  in  other  countries,  for  it  was  decided  in  the 
highest  court  in  our  own  country,  in  Livingston  v.  Maryland  In- 
surance Company,  6  Cranc/i,  274,  that  if  foreign  laws  are  not 
proved  to  have  been  in  writing  public  edicts,  they  may  be  proved 
by  parol.  There  can  be  no  difference  whether  it  be  a  law  regu- 
lating trade,  or  a  law  on  any  other  subject: — the  rule,  from  its  na- 
ture, is  universal.  It  is,  therefore,  the  opinion  of  the  court,  that 
this  evidence  was  properly  admitted. 

This  disposes  of  the  first  and  second  reasons  assigned,  as  causes 
for  new  a  trial.  But  if  the  defendant  now  had  shown  a  written  law 
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of  Spain,  an  edict  different  from  the  law  as  stated  by  Mr.  Ca- 
nonge's  deposition,  which  proved  that  the  defendant  had  been 
injured,  and  that  that  had  been  received  as  the  law  which  was  not 
the  law:  this  would  have  been  good  ground  for  granting  a  new  trial. 
After  this  evidence  had  been  received,  Mr.  fJuponceau,  counsel 
for  the  plaintiff,  produced  the  Digest  of  the  Civil  Law  of  Lou- 
isiana, published  by  the  legislature  in  1808,  not  for  the  purpose 
of  proving  that  the  law,  with  respect  to  the  rights  of  married  wo- 
men, was  law  of  positive  enactment,  but  to  show,  that  it  was  the 
law  before  the  cession  of  Louisiana  to  the  United  States;  not 
that  it  was  then  first  enacted.  And  the  book  clearly  proved  this;  for 
that  book  does  not  purport  to  be  original  enactments,  but  a  digest 
of  the  whole  body  of  civil  law;  a  codification,  not  new  enactments. 
But  a  Spanish  work  is  produced,  which  the  defendant  says  does 
prove  that  it  was  the  law, — the  written  law,  or  edicts.  The  book 
is  called  Recopilacion  de  las  Indies.  It  does  contain  chapters 
on  espousals,  and  some  incidents  of  marriage:  but  his  counsel  did 
not  pretend  another  law,  another  edict  on  this  subject  variant 
from  the  law  as  stated  from  Mr.  Canonge.  In  truth  and  in  fact, 
the  laws,  as  stated  by  that  gentleman  to  have  existed  in  New  Or- 
leans in  1791,  and  ever  since,  I  take  to  be  the  Roman  civil  law: 
for  the  laws,  as  he  stated  it,  was  precisely  as  in  the  digest  of 
1808,  and  the  Napoleon  Code:  so  that  it  is  nothing  more  than  a 
compilation.  In  pages  385,  396,  the  law  of  Louisiana  is  given 
on  this  subject  nearly  in  the  words  of  Mr.  Canonge,  and  the  Na- 
poleon Code.  Mr.  Griffiths  states,  in  the  third  volume  of  his  Re- 
gister, 674,  this  digest  of  the  civil  law  to  be  now  in  force  in  Lou- 
isiana; and,  in  the  Appendix,  (page  700,)  that  this  digest  was 
chiefly  modelled  on  the  civil  law,  in  some  respects  raised  by  local 
usages  and  territorial  acts,  passed  at  the  time  of  its  compilation; 
by  which  laws  New  Orleans  was  regulated  at  the  time  of  its  ces- 
sion. But  there  seems  to  be  a  difference  of  opinion.  The  late 
President  JEFFERSON,  in  his  pamphlet  on  the  Batture,  says,  they 
were  the  laws  of  France,  and  when  Spain  obtained  possession  in 
1769,  the  changes  introduced  were  chiefly  in  organizing  the  go- 
vernment, but  little  in  jurisprudence.  In  pages  23  and  24,  he  as- 
serts, that  the  great  system  (page  21,)  which  regulates  property, 
the  rights  of  persons  or  things,  was  the  French  law,  and  the  Spa- 
nish law  leaves  the  rights  of  the  people  untouched.  This  is  de- 
nied by  Mr.  Livingston,  in  his  answer  to  the  pamphlet,  who  con- 
tends »hat  the.  Recopilacion,  or  Digest  of  the  Laws  of  Castile, 
and  the  Indies,  is  ihe  system.  Chancellor  KENT,  in  his  com- 
mentaries on  the  laws,  page  421,  observes  that  the  great  body  of 
the  Roman  and  civil  law,  as  well  in  some  of  the  European  coun- 
tries, as  in  the  new  states  of  Spanish  America,  in  the  province  of 
Lower  Canada,  and  in  one  of  the  United  States,  (Louisiana,*) 
is  the  basis  of  the  unwritten  common  law.  He  refers  to  the  civil 
code  of  Louisiana,  as  published  in  1823.  And  that  civil  com- 
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mon  law  is  now  taught  and  obeyed,  not  only  in  France,  Germa- 
ny, Holland,  and  Scotland,  but  in  the  islands  of  the  Indian 
Ocean,  and  on  the  banks  of  the  Mississippi  and  St.  Lawrence." 
Page  482.  In  the  Scotch  cases  on  marriage,  brought  up  by  appeal 
before  the  House  of  Lords,  the  depositions  of  the  learned  in  the 
law  were  resorted  to  as  evidence  of  the  law  of  Scotland.  In  Pre. 
Ch.  208,  an  agreement  in  marriage  between  two  French  people 
in  France,  touching  the  wife's  fortune,  was  ordered  to  be  execu- 
ted. It  was  the  agreement  it  should  go  according  to  the  custom 
of  Paris,  and  evidence  was  given  of  that  custom.  This  was  a 
bill  by  the  wife's  relatwns,  many  years  ufter  her  death,  to  havejhe 
benefit  of  the  contract,  and  it  was  so  ordered.  And  in  1  P.  Wms. 
431,  on  a  marriage  contract  in  Holland,  the  same  law  was  held, 
but  that  it  must  be  proved  what  were  the  laws  of  Holland.  There 
has  been  nothing  produced  on  the  argument  of  this  matter,  to  show 
that  any  law,  written  or  unwritten,  prevailed  in  Louisiana  at  the 
time  of  this  contract,  different  from  that  stated  by  Mr.  Canonic. 
His  deposition  stands  uncontradicted.  It  is  fortified  by  the  Di- 
gest of  Louisiana  of  1S08,  and  by  the  Napoleon  Code.  There  is 
therefore  no  reason  to  direct  another  trial  on  this  ground. 

The  fourth  reason  assigned  is,  evidence  discovered  since  the  trial. 
It  must  be  a  case  under  very  peculiar  circumstances,  that  would 
warrant  the  court  to  grant  a  new  trial  for  this  cause.  But  here  the 
new-discovered  witness  was  the  sister  and  legatee  of  the  testator: 
a  person  directly  interested  in  the  event  of  the  cause,  and  all  she 
attempts  to  prove  is  the  death-bed  declaration  of  the  testator.  This 
has  not  been  urged  on  the  court;  indeed  no  argument  could  be 
raised  on  it. 

The  fifth  is  because  the  letter  of  the  plaintiff  to  the  executor  be- 
fore payment  made  by  him  to  the  legatees,  absolves  him  from  all 
charge  of  devastuvit.  The  payment  to  the  legatees  was  not  com- 
pulsory, but  voluntary.  It  was  within  the  year,  and  if  the  execu- 
tor chose  to  pay  it  without  taking  a  refunding  bond  with  security, 
he  must  blame  himself.  If  he  trusted  the  legatees,  he  should  suf- 
fer, and  not  the  creditors.  Besides,  it  is  no  answer  for  the  execu- 
tor to  say,  I  paid  over  to  the  legatees.  It  is  a  devaslavit;  unless 
indeed  the  creditors  had  acted  deceptiously,  or  encouraged  or  con- 
nived at  the  payment.  The  correspondence  shows  nothing  of  this 
kind,  and  the  suit  was  commenced  with  great  celerity.  All  was 
done  within  the  year. 

The  seventh  cause  is,  that  the  plaintiff  never  having  resided  out 
of  Louisiana  since  her  marriage,  and  the  husband  never  having 
resided  in  Louisiana  since  the  year  1791,  the  plaintiff  is  barred  by 
the  act  of  limitations  from  having  the  right  to  bring  the  action,  not- 
withstanding the  coverture.  This  is  connected  with  the  third; 
which  is,  because  the  judge  charged  ihat  no  length  of  time  what- 
soever, unaccompanied  with  other  circumstances,  was  sufficient  to 
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raise  a  presumption  of  payment,  or  satisfaction  of  the  debt.    I  stated 
to  the  jury,  that  the  time  would  not  begin  to  run  during  the  co- 
verture of  the  plaintiff,  and  the  suit  was  brought  six  years  after 
discoverture.     That  it  was  a  case  of  positive  enactment:  the  time 
of  the  statute,  and  nothing  short  of  that,  was  a  bar.     That  time  had 
expired  after  discoverture.     The  jury  would,  if  there  were  such 
circumstances  as  satisfied  their  consciences  that  the  money  was 
paid,  find  for  the  defendant.     The  circumstances  would  not  have 
warranted  a  finding  of  payment.     On  the  words  of  the  instrument, 
the  parties  had  a  view  to  his  death  before  his  return  from  that 
voyage;  his  representatives  were  to  pay  it  to  her.     He  never  did 
return,  and  the  event  has  happened  on  which  it  was  to  be  paid 
to  her.     But,  according  to  the  evidence  and  the  law,  this  money 
was  recoverable  by  the  wife  or  her  heirs,  on  the  dissolution  of 
the    marriage,   and   an    action  would  lie   by  such    heirs  for  the 
restitution  of  the  property,  and  there  are  counts  in  the  decla- 
ration so  stating  the  contract.     But  if  the  money  were  immedi- 
ately payable,  I  do  not  think  that  the  statute  would   bar.      The 
argument  is,  that  she  might  have  filed  a  bill  in  chancery  against 
her  husband,  she  being  a  citizen  of  another  state  in  the  Circuit 
Court  of  the  United  Stales.     Two  answers  may  be  given  to  that: 
First,  a  wife  cannot  be  a  citizen  of  another  slate:   her  domicil  is 
the  domicil  of  her  husband,  her  settlement  is  his.     They  are   but 
one  body;  and  though  it  may  be  that  in  a  Court  of  Chancery  a 
wife  might  file  a  bill  against  her  husband,  yet  the  bill  would  not 
lie  in  any  court  of  the  United  States,  because  she  never  would 
be  considered  as  a  citizen  of  another  state;  and,  as  citizens  of  the 
same  state,  it  is  not  quite  clear  that  one  could  file  a  bill  personally 
against  the  other.      In  the  chancery  cases,  it  will  be  found  that  she 
might  file  a  bill  for  appropriating  a  fund  in  which  the  husband 
would  necessarily  be  a  party;  but  it  is  believed  she  could  have  no 
personal  decree  to  recover  money  from  him.    But  be  this  as  it  may, 
the  case  is  expressly  provided  for  by  the  fifth  section  of  the  act  of 
limitations.     She  falls  within  the  very  letter  of  that  provision. 
*'  If  such  person,  at  the  time  of  the  action  accrued,  be  within  the 
age  of    twenty-one  years,  a  feme  covert,   &c.    the  same  person 
shall  be  at  liberty  to  bring  the  same  action,  so  as  they  take  the 
same  within  six  years,  as  are  hereby  before  limited,  after  they 
come  of  full  age,  discoverture,  &c. "     It  is  not  incapacity  to  sue 
that  suspends,  and  preserves  the  right:  for  infants  might  sue,  luna- 
tics and  persons  beyond  sea.      It  is,  however,  contended,  that  if 
this  matter  could  be  sustained  at  all,  the  wife  might  have  brought 
it  in  the  Pennsylvania  courts  of  common  law.     It  has  not  been 
denied,  that  if  the  testimony  of  Mr.  Canonge  was  credited,  the 
contract  was  a  valid  one;  and  it  is  just  to  observe  his  deposition 
had  been  long  taken.     The  defendant  was  apprised  both  of  the 
evidence  and  the  law,  and  that  it  was  to  be  proved  by  parol;  and, 
if  there  had  been  other  or  different  laws,  he  had  full  opportunity  to 
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disprove  this  testimony.  Whatever  may  have  been  the  flexible 
opinions  in  England,  about  the  right  of  married  people,  it  is  there 
setiled  finally  that  the  wife  cannot  sustain  an  action  against  the 
husband.  The  good  old  common  law  is  restored.  It  was  the  com- 
mon law  of  that  country,  at  the  time  of  the  revolution,  and  is  now 
the  common  law  there,  as  it  always  has  been  here.  In  Marshall 
v.  Ruttcr,  8  Term  Rep.  545,  it  was  settled  by  the  opinion  of  all 
the  judges,  that  a  feme  covert  cannot  contract  and  be  sued  as  a 
feme  sole;  though  she  be  living  apart  from  her  husband,  having  a 
separate  maintenance  secured  to  her  by  deed.  Lord  KENYON,  who 
delivered  the  opinion  of  all  the  judges,  says  it  was  asked,  whether 
after  separation,  the  wife  could  be  convicted  of  felony  committed 
in  the  presence  of  her  husband? — whether  they  could  be  witnesses 
for  or  against  each  other?  and  whether  they  could  sue  or  take 
each  other  in  execution?  Many  other  questions  will  occur  to  every 
one,  to  which  it  will  be  impossible  to  give  a  satisfactory  answer; 
for  instance,  it  may  be  asked  how  it  can  be  in  the  power  of  any 
persons,  by  their  private  agreements,  to  alter  the  character  and 
condition  which  by  law  results  from  the  state  of  marriage:  and 
for  them  to  confer  rights  of  action  and  legal  responsibilities  by 
such  alteration,  or  how  any  power  short  of  the  legislature  can 
change  that  which  by  the  common  law  of  the  land  is  established 
as  the  course  of  judicial  precedent.  The  course  is  to  have  the  in- 
tervention of  trustees.  The  law  was  so  laid  down  by  this  court, 
in  10  Serf.  #  Rawle,  208.  In  case  of  abjuration,  banishment, 
or  transportation  of  the  husband  beyond  sea,  she  may  be  sued  or 
she  may  sue  as  a  feme  sole;  because  that  amounts  to  a  civil  death. 
Even  transportation  for  a  term  of  years  has  been  considered  as  a 
case  of  some  difficulty,  with  respect  to  the  enjoyment  of  the  hus- 
band's estate,  both  real  and  personal.  This  contract,  as  to  its  legal 
construction^  must  be  governed  by  the  laws  of  Louisiana,  as  they 
were  when  it  was  entered  into,  and  when  the  marriage  took  place. 
The  plaintiff  has  proved,  that  this  was  a  valid  contract;  but  the 
mode  of  redress  must  be  according  to  the  laws  of  our  forum.  Our 
act  of  limitations  governs  as  to  time:  it  governs  in  the  form  of  ac- 
tion; and  in  the  consideration  of  the  grade  of  debt,  whether  spe- 
cialty or  simple  contract.  It  is  a  simple  contract  debt,  barrable 
according  to  our  act  of  limitations,  and  the  remedy  is  in  this  form 
of  action.  I  say  barrable, — but  it  is  not  barred. 

The  last  objection  remains  to  be  considered:  it  is,  that  if  it  be 
the  law,  that  the  wife  cannot  sue  the  husband,  she  cannot  sue  her 
husband's  executors;  but  if  this  be  a  contract  where  the  day  of 
payment  is  postponed  until  the  death  of  the  husband,  then  the 
right  of  action  is  only  suspended.  There  are  numerous  decisions 
to  this  purpose;  and  it  would  not  follow,  that  if  it  were  payable 
immediately  the  debt  was  extinct;  the  remedy  only  is  suspended, 
and  one,  among  many  other  reasons  for  this  is,  that  the  husband 
and  wife  form  but  one  body;  but  on  his  death,  she  being  the  sur- 
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vivor,  has  all  the  right  not  extinguished  by  the  marriage;  and 
therefore  her  husband  being  dead,  this  can  cause  no  strife  between 
them.  She  may  sue  his  executors.  Like  the  settlement  ot"  a  pau- 
per, the  right  is  suspended  during  his  life,  but  revives  on  his 
death:  or  privileged  persons,  the  remedy  agninsi  them  is  sus- 
pended until  the  privilege  ceases.  Aliens,  during  war,  the  right 
of  action  is  suspended:  on  the  return  of  peace,  it  revives.  In  the 
case  of  1  Ray-,  515,  in  which  a  feme  sole  takes  a  bond  of  a  man 
she  intends  to  marry,  to  leave  her  one  thousand  pounds  at  his 
death,  Lord  HOLT  was  of  opinion  that  the  debt  was  extinguished; 
but  TOURTON  and  GOULD  were  of  a  different  opinion.  And  GOULD 
said  that  the  bond  was  not  extinct,  but  might  subsist  by  the  rule  of 
law;  for  the  law  does  not  love  that  rights  should  be  destroyed;  but, 
on  the  contrary,  invents  fictions  to  support  them,  such  as  abeyance; 
and  the  law  never  will  work  a  release,  since  there  are  two  rules  of 
law  which  would  be  broken  by  the  destruction  of  the  agreement: 
First,  Modus  et  conventio  vincunt  legem.  Secondly,  That  the 
law  will  not  work  a  wrong;  and  a  suspension  of  rights  does  not 
always  work  an  extinguishment.  He  observed  that  the  law  does 
not  work  an  absolute  extinguishment.  In  the  26th  Hen.  8th,  it 
is  held,  if  there  be  a  divorce,  the  wife  shall  have  her  goods  again; 
and  FITZHERBERT  and  NORWICH  put  the  case  of  a  bond  by  the 
husband  before  coverture,  and  said  although  there  was  a  suspense 
during  the  coverture,  yet  after  the  divorce  she  might  sue  him  upon 
it.  It  does  not  follow,  because  for  certain  reasons  the  right  may 
be  qualified,  and  recovery  suspended  during  the  coverture,  yet 
when  the  reasons  are  removed  by  the  death  of  the  husband,  she 
should  have  no  remedy  against  the  executors.  The  opinion  of 
TOURTON  and  GOULD  have  prevailed  over  Lord  HOLT'S;  and  mo- 
dern judges  have  lamented  that  Lord  HOLT  should  have  had  re- 
course to  flimsy  and  technical  reasoning,  so  evidently  against  law 
and  conscience.  In  fact,  the  controversy  here  is  between  the  wife 
and  the  husband's  relations;  for  the  plaintiff  agreed,  and  the  ver- 
dict is  so  taken,  that  all  the  husband's  debts,  specialty  and  simple 
contracts,  shall  be  paid,  in  the  first  place,  out  of  the  assets.  It  is 
an  honest  claim,  and  there  is  no  legal  impediment  in  the  way  of 
recovery.  It  is  doing  what  the  husband  declared  should  be  done, 
a  restoration  by  his  relations  of  the  money  held  by  him  in  trust 
for  the  wife.  And  I  am  not  certain  whether  a  Court  of  Chancery 
on  marriage,  in  England  would  not  decree  the  same  thing  to  be 
done.  In  3  P.  Wms.  317,  where  a  husband  voluntarily  and  after 
marriage  allowed  his  wife  for  her  separate  use  to  make  profit  of 
butter,  poultry,  &c.,  out  of  which  she  saved  one  hundred  pounds, 
which  the  husband  borrowed,  and  died,  ordered  that  the  wife 
should  come  in  as  a  creditor,  especially  there  being  no  defect  of 
assets  to  pay  debts.  It  was  said  by  the  Chancellor,  the  strongest 
proof  of  the  husband's  consent  that  the  wife  should  have  a  sepa- 
rate property  in  these  savings,  is  that  he  had  applied  to  her,  and 
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prevailed  on  her  to  lend  him  this  sum;  in  which  case  he  did  not 
lay  claim  to  it  as  his  own,  but  submitted  to  borrow  it  as  her  mo- 
ney. As  to  the  difference  between  Pennsylvania  and  Louisiana 
interest,  the  point  was  not  made  on  the  trial,  nor  was  it  worth 
making,  for  the  plaintiff  will  not  get  the  principal.  It  is,  how- 
ever, agreed  to  be  taken  according  to  the  interest  of  Louisiana. 
That  being  done,  the  rule  is  discharged. 

Rule  discharged. 


[PHILADELPHIA,  JAWCAET  8,  1827.] 

LEWER  against  The  COMMONWEALTH. 

IN    ERROR. 

It  is  not  constructive  larceny  if  one  by  fraudulent  means  induces  ano  ther  to  part 
with  the  property  in  goods,  and  to  deliver  the  possession  of  them  absolutely  : 
this  description  of  larceny  is  confined  to  cases  where  the  party  intended  only  the 
deliver}'  of  possession. 

THIS  case  came  before  the  court  by  writ  of  error  from  the 
Mayor's  Court  flf  the  city  of  Philadelphia;  at  the  last  December 
sessions  of  which  court,  M.  D  Lewer,  the  plaintiff  in  error,  was 
indicted  for  larceny  in  stealing  the  goods  of  David  H.  Davis  and 
Benjamin  Oakford,  trading  under  the  name  of  Davis  and  Oak- 
ford.  The  jury  found  a  special  verdict,  setting  forth  that  the  said 
M.  D.  Lewer,  in  the  month  of  October,  1825,  went  several  times 
to  the  store  of  the  said  Davis  and  Oukford,  and  by  various  false 
and  fraudulent  pretences  did  procure  from  the  said  Davis  and  Oak- 
ford  sundry  dry  goods  belonging  to  them,  of  the  total  value  of  two 
hundred  and  ninety-six  dollars  and  fifty-five  cents;  that  he  falsely 
represented  to  the  said  Davis  and  Oafeford  that  he  was  the  agent 
for  his  brother  E  Lewer  of  Morristown,  New  Jersey,  for  whom 
he  wished  to  purchase  goods;  that  he  subsequently  laid  off  some  of 
goods,  falsely  pretending  that  they  were  for  the  said  E.  Lewer, 
which  goods  were  charged  by  the  said  Davis  and  Oakford  to 
the  aforesaid  E.  Lewer,  and  the  receipt  of  Davis  and  Oakford 
given  as  from  the  said  E  Lewer,  and  the  goods,  when  packed, 
marked  with  E.  Lewer,  Morriatown,  New  Jersey;  that  he  subse- 
quently exhibited  to  the  said  Davis  and  Oakford  a  letter,  which 
he  said  was  written  by  the  said  E.  Lewer  to  him,  purporting  that 
E.  Lewer  had  transmitted  to  the  said  M.  D.  Lewer,  the  sum  of 
three  hundred  and  fifty  dollars,  to  pay  for  the  goods  which  the 
said  E.  Lewer  had  authorized  the  said  M.  D.  Lewer  to  purchase 
for  him,  and  that  the  said  M.  D.  Lewer  had  the  bill  for  the  same 
made  in  the  name  of  E,  Lewer,  and  told  the  said  Davis  and  Oak- 
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ford  that  he  had  deposited  the  above  sum  of  three  hundred  nnd 
fifty  dollars  in  the  Southwark  Bank  of  the  county  of  Philadel- 
phia^— whereas  it  appears  that  no  such  person  as  E.  Lewer  exist- 
ed, and  that  no  money  had  been  transmitted,  or  deposited  in  bank; 
but  (hat  the  letter  was  forged  and  false,  and  written  by  the  said 
M.  D  Lewer  himself,  with  the  intent,  and  for  the  purpose  of 
defrauding  the  said  Davis  and  Oakford,  and  obtaining  fraudulent- 
ly the  possession  of  their  properly;  and  further,  that  the  said  M. 
D.  Lewer  fraudulently  delivered  to  the  said  Davis  and  O<;kford, 
after  bank  hours,  a  false  cheek  drawn  on  the  Southwark  Bunk  in 
the  county  of  Philadelphia  for  the  sum  of  three  hundred  and  fifty 
dollars,  for  which  the  said  Davis  and  Oakford  gave  their  receipt 
to  E.  Lewer,  and  the  said  check  being  for  more  money  than  the 
value  of  the  said  goods  amounted  to,  the  balance  was  delivered  to 
the  said  M.  D.  Lewer  by  the  said  Davis  and  Oakford; — that  the 
said  M.  D.  Lewer  had  no  money  in  the  said  bank,  and  never  had 
kept  any  account  there; — that  by  this  series  of  false  and  fraudulent 
pretences  he  did  unlawfully  and  dishonestly  obtain  possession  of 
the  goods  of  the  said  /)avis  and  Oakford^  with  the  premecitated 
design  and  intent  wilfully  to  defraud  and  cheat  them  of  their  pro- 
perty, and  without  any  intention  of  ever  returning  the  same  to  the 
rightful  owners.  And  that  having  thus  fraudulently  obtained  the 
said  goods,  he  eloped  from  the  city  of  Philadelphia,  and  went  to 
New  York,  taking  the  said  goods  with  him,  where  he  was  after- 
wards arrested  with  the  said  goods  in  his  possession.  The  jurors 
found  the  said  M.  D.  Lewer  to  have  perpetrated  all  the  acts  here- 
in enumerated,  with  a  deliberate  premeditated  design  and  intention 
to  defraud  the  said  Davis  and  Oakford;  and  having  found  the  facts, 
they  submitted  the  question  of  law  to  the  decision  of  the  court; 
and  if  the  court  should  be  of  opinion  that  the  offence  committed 
by  the  said  M.  D  Lewer  be  a  larcenv,  the  jurors  did  in  that  case 
find  the  said  M.  D.  Lewer  guilty  of  larceny  in  manner  and  form, 
&c.;  but  if  the  court  should  decide  that  it  was  not  a  larceny,  then 
they  found  that  the  said  M.  D.  Lewer  was  not  guilty.  Upon  this 
finding,  the  court  was  of  opinion  that  the  prisoner  was  guilty  of 
larceny,  and  passed  sentence  on  him  accordingly. 

Owens,  for  the  plaintiff  in  error,  argued,  that  in  this  state 
there  never  has  been  such  a  crime  as  constructive  larceny;  it  is 
still  necessary  that  the  goods  should  be  taken  against  the  will  of 
the  owner  in  order  to  constitute  a  larceny — and  if  the  law  in  this 
respect  has  been  altered  in  England,  it  has  been  by  cases  decided 
since  the  4th  of  July,  1776,  which  have,  therefore,  no  binding  au- 
thority in  this  state.  The  doctrine  of  constructive  offences  is  a 
dangerous  one,  and  ought  to  be  rejected  by  the  courts,  as  leading  to 
great  confusion  and  difficulty  in  the  administration  of  the  penal 
laws.  With  respect  to  larceny,  the  rule  by  which  to  determine 
the  nature  of  the  offence  is,  that  if  the  property  passes  there  can 
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be  no  larceny;  and  he  contended  that  in  this  case,  Messrs.  Davis 
and    Oak  ford  had  clearly  parted   whh  the  properly  in  the  goods 
delivered  to  Lewer;  and  therefore,  however  fraudulently  he  may 
have  acted,   he   cannot  be  said   to  have  taken  the  goods  without 
their  consent;  consequently,  the  property  passed  to  him,  and  he 
was  not  guilty  of  a  larceny.     He  cited  Russell  on  Crimes,  1055 
to  1062;  and   referred  to  two  cases  similar  to  the  present,  in  the 
Mayor's  Court,  in    which  the   aldermen   composing   that    court, 
(READ,  Recorder,  dissented?)  had  ruled  the  offence  to  be  larceny. 
Pettit,  for  the  Commonwealth,  replied,  that  he  did  not  intend 
to  support  the  judgment  of  the  court  below  upon  any  new  ground 
of  constructive  offences:  he  was  altogether  opposed  to  the  construc- 
tion by  either  court  or  jury,  of  any  acts  into  felony,  which  by  the 
settled    rules  of  law  did   not  amount  to  felony;  but  he  wished  to 
prevent  having  that  construed  into  mere  misdemeanor,  which  by 
established  law  amounted  to  felony — there  had  been,  he  thought,  a 
misconception  in  regard  to  what  has  been  of  late  termed  construc- 
tive larceny — construction  to  a  certain  extent  had  been  necessary 
ever  since  crimes  had  been  the  subject  of  definition:  thus,  there  had 
always   been  a  constructive  breaking  in  burglary,  a  constructive 
putting  in  fear  in  robbery,  and  a  constructive  taking  in  larceny: 
in  the  present  case  he  submitted  that  there  had  been  such  a  taking 
of  the  goods  as  by  construction  of  law  amounted  to  a  felonious 
taking.      He  entered   on  an  analysis  of  the  definition  of  larceny; 
obtrectatio  rei  aliens^  fradulenta  cum  animo  furandi,  invito 
domino;  and  contended  that  upon  this  ancient  definition,  as  found 
in  Bracton,  the  plaintiff  in  error  was  guilty  of  felony;  that  connect- 
ing the  true  import  of  the  terms  invito  domino  with  the  animus 
furandi,  it  was  good  law  to  say, that  though  there  be  a  delivery  by 
the  owner,  yet  if  there  be  clearly  a  fraudulent  intent  and  no  change 
of  property,  the  crime  of  larceny  is  consummated.    He  went  into 
a  consideration  of  that  class  of  cases  in  which  the  facts  were  held 
not  to  constitute  larceny,  in  as  much  as  t he  property  was  not  part- 
ed with,  or  meant  so  to  be  by  the  owner;  and  also  of  that  class  in 
which  the  facts  were  adjudged  larceny  on  the  ground  of  felonious 
intent,  and  that  the  possession  only,  not  the  property,  had  been 
parted    with.     The   present  case,  he  contended,  belonged  to  the 
latter  class;  and,  to  show  that  the  property  had  not  passed,  he  cited 
cases  to  prove  that  an  action  of  trover  or  replevin  might  be  sup- 
ported, to  recover  the  goods  thus  fraudulently  obtained.     He  ar- 
gued, too,  that  even  the  legal  possession  c  »uld  not  be  said  to  have 
been  parted  with,  because  such  possession  folloxvs  the  legal  right 
of  property;  and,  further,  that  even  if  the  prosecutors  intended  to 
part  with  the  property  in  the  goods,  it  was  to  E.  Lewer,  a  person 
who  had  no  existence,  and  not  to  the  plaintiff  in  error.    Besides,  he 
urged  the  importance  of  measuring  the  degree  of  guilt  in  this,  as  in 
all  other  offences,  by  the  intent  existing  in  the  mind  of  the  party 
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accused,  rather  than  by  the  intent  of  the  party  injured.  Upon  the 
whole  case,  he  submitted,  that  if  the  distinction  between  the  pro- 
perty and  the  possession  could  be  so  applied  here  as  to  avail  the 
plaintiff  in  error,  the  result  would  seem  to  sanction  the  principle, 
that  a  half  executed  deception  would  amount  to  a  felony — but  a 
perfect,  skilfully  finished  fraud,  would  constitute  no  offence  pu- 
nishable by  the  law.  He  cited,  4  BL  Com.  11.  2  Russell,  1031, 
1045.  ^irchbold^s  Crim.  Law.  119.  4  Mass.  502.  15  Mass.  156, 
359.  16  Mass.  151.  17  Mass.  606.  Russell,  1068,  1978. 

Biddle,  for  the  plaintiff  in  error,  in  reply,  was  stopped  by  the 
court. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  (after  stating  the  special  verdict  and  judgment 
of  the  court  below.)  It  is  of  the  essence  of  larceny  that  the  taking 
be  invito  domino,  without  the  will  of  the  owner.  Fost.  123.  4  BL 
Com.  230.  2  East,  C.  L.  665.  The  ancient  known  definition  of 
larceny,  says  Foster,  is  fraudnlenta  obtrectatio  rei  aliense  invito 
domino.  Post.  124.  The  question  is,  then,  whether  the  defend- 
ant took  and  carried  away  the  goods  of  the  prosecutors  against 
their  will?  To  a  person  unacquainted  with  legal  subtleties,  it 
would  seem  strange  to  make  it  a  question  whether,  after  a  sale  and 
delivery  of  goods,  and  a  receipt  given  for  the  price  of  them,  the 
vendee  could  be  said  to  take  them  away  against  the  will  of  the 
vendor?  The  argument  on  behalf  of  the  prosecution  is,  that  the 
consent  of  the  vendors  was  fraudulently  obtained,  and  therefore, 
in  law,  it  was  no  consent;  and  the  defendant,  having  from  the  be- 
ginning an  intent  to  get  possession  of,  and  carry  away  the  proper- 
ty without  paying  for  it,  was  guilty  of  larceny.  The  consequence 
of  this  principle  has  such  an  important  bearing  on  society,  that  it 
must  be  well  considered  before  it  is  adopted.  The  cases  in  favour 
of  it  in  the  English  courts,  if  any  such  there  be,  are  since  the  Ame- 
rican Revolution  (4th  July,  1776,)  and  therefore  no  authority  here. 
But  although  our  legislature  has  forbid  the  citing  of  such  cases  in 
our  courts,  yet  it  was  never  so  unwise  or  so  illiberal,  as  to  wish 
to  restrain  the  judges  from  deriving  useful  information  from  the 
opinions  of  learned  foreigners  of  all  nations.  I'  have,  therefore, 
had  the  curiosity  to  run  through  the  English  decisions  on  questions 
similar  to  that  before  us,  and  it  really  appears  to  me  that  their 
judges  have  so  entangled  themselves  in  the  nicety  and  minuteness 
of  their  distinctions,  that  their  best  elementary  writers  are  unable 
to  reconcile  the  adjudged  cases:  and  this  must  ever  happen,  when 
courts  of  justice  endeavour  to  provide  remedies  which  should  be 
left  to  the  legislature.  This  error  has  often  been  fallen  into  by 
men  of  the  first  talent  and  strictest  integrity.  Indignation  is  na- 
turally excited  by  acts  of  flagrant  villainy,  and  a  judge  thinks  him- 
self justified  in  taking  one  step  beyond  the  line  to  come  at  the  of- 
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fender.  But  this  step  is  not  easily  retraced;  the  case  ia  urged  on 
him  as  a  precedent,  and  a  new  principle,  once  established,  leads 
to  so  many  unforeseen  consequences,  that  at  length  the  court  en- 
deavour to  escape  from  them  by  distinctions  too  nice  for  compre- 
hension; and  thus  the  law  becomes  confused  and  uncertain — an 
evil  always  to  be  deprecated,  but  particularly  in  criminal  cases. 
So  much  for  the  progress  of  the  Englishlaw,  since  our  revolution. 
But  there  are  adjudications,  prior  to  that  period,  which  are  autho- 
rity, and  by  which,  unless  manifestly  wrong,  we  have  always  held 
ourselves  bound. 

It  was  a  principle  of  the  common  law  in  the  earliest  times,  that 
its  provisions  were  not  to  be  evaded  by  fraud  and  artifice.  A  me- 
morable example  of  this  was  given  in  a  case  in  the  13th  Edw.  4, 
mentioned  by  Kelyng  in  his  Reports  of  Pleas  of  the  Crown,  81, 
82.  One  bargained  with  another  to  carry  some  packs  of  goods  to 
Southampton,*^  delivered  the  goods  to  him.  The  carrier  took 
them  to  another  place,  and  there  opened  the  packs,  and  took  the 
goods,  and  disposed  of  them  to  his  own  use.  The  case  being  one 
of  difficulty,  was  referred  by  the  king  and  council  to  all  the  judges 
in  the  Exchequer  Chamber,  who  resolved  it  to  be  felony.  The 
reason  of  this  decision  was,  says  Kelyng,  because  the  carrier's 
subsequent  act  of  carrying  the  goods  to  another  place,  and  then 
opening  them  and  disposing  of  them  to  his  own  use,  li  declareth 
the  intent  originally  was,  not  to  take  the  goods  upon  the  agree- 
ment and  contract  of  the  party,  but  only  with  a  design  of  steal- 
ing them."  This  case  has  been  often  cited,  and  always  held  for 
law.  And  it  has  been  said  that  if  the  carrier  had  not  broken  the 
packages,  but  disposed  of  them  entire  of  his  own  use,  it  would  not 
have  been  felony.  The  reason  of  this  distinction  is  very  refined, 
but  shows  the  anxiety  of  the  judges  that  a  breach  of  trust  should 
not  be  construed  into  a  felony.  They  would  suffer  nothing  short 
of  an  opening  of  the  packages  to  be  sufficient  evidences  of  such  a 
fraudulent  original  intention,  as  would  constitute  a  felony. 
And  it  has  never  been  denied,  that  if  the  original  intention  of  the 
carrier  had  been  to  take  the  goods  upon  the  trust  intended  by  the 
owner,  and  he  had  afterwards  changed  his  mind,  and  converted 
them  to  his  own  use,  it  would  have  been  but  a  breach  of  trust,  and 
no  felony.  Kelyng  mentions  also  another  case  of  an  unsuccessful 
fraudulent  attempt  to  evade  the  law  in  a  capital  case.  Some  per- 
sons, under  pretence  of  robbery,  raised  a  hue  and  cry,  and  called 
a  constable  to  search  a  house  in  the  night  time,  and  the  constable 
coming,  the  owner  of  the  house  opened  the  door,  and  then,  those 
persons  bound  the  constable,  and  those  in  the  house,  and  robbed 
them.  This  was  burglary,  because  they  procured  the  door  to  be 
opened  to  them  in  the  night  by  fraud.  There  are  other  ancient 
authorities,  establishing  the  principle,  that  if  the  owner  of  goods 
parts  with  the  possession  for  a  particular  purpose,  and  the  person 
who  receives  possession,  avowedly  for  that  purpose,  has  a  fraud- 
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ulent  intention  to  make  use  of  the  possession  as  the  means  of  con- 
verting the  goods  to  his  own  use,  and  does  so  convert  them,  it  is 
felony. 

Such  was  Chissers's  case,  reported  in  T.  Raymond,  275.  2 
East,  C.  L.  275.  Chissers  asked  the  price  qf  some  cravats  in  a 
shop,  the  owner  told  him  the  price  was  seven  shillings,  and  handed 
them  to  him  to  look  at;  Chissers  took  the  cravats,  offered  three 
shillings,  and  then  ran  away  with  them:  this  was  felony. — Tun- 
nard^s  case  was  determined  in  1722,  and  cited  from  a  M.  S.  note, 
2  East,  687.  Tunnard  borrowed  a  mare  from  Smith,  to  ride 
three  miles;  but,  instead  of  three  miles,  he  rode  from  the  Isle  of 
Ely  to  London,  and  there  sold  her.  Lord  Raymond  left  it  to 
the  jury  to  decide  whether  Tunnard  took  possession  of  the  mare 
with  the  original  intent  to  ride  her  only  three  miles,  and  then  re- 
turn her,  or  to  steal  her.  The  jury  were  of  opinion  that  the  intent 
was  to  steal,  and  it  was  held  to  be  felony.  Now,  in  all  these 
cases,  and  others  which  it  is  unnecessary  to  mention,  the  owner 
of  the  goods  had  no  intent  to  part  with  the  property,  but  only  the 
possession  for  a  particular  purpose;  so  that  when  the  felon,  pretend- 
ing to  receive  them  for  the  same  purpose,  harboured  the  secret  de- 
sign of  stealing  them,  it  has  not  been  thought  straining  the  law  too 
far,  to  say  that  a  possession  thus  fraudulently  obtained  was  void, 
and  the  legal  possession  remained  in  the  owner. 

But  when  the  owner  intended  to  part  with  the  property,  the 
case  is  different.  For  although  fraudulent  means  may  have  been 
used  to  induce  him  to  part  with  it;  yet  he  delivered  the  possession 
absolutely,  and  the  purchaser  received  the  possession  for  the  ex- 
press purpose  of  doing  with  the  goods  what  he  pleased.  The  own- 
er was  not  deceived  by  the  manner  in  which  possession  was  taken. 
It  was  his  intent  that  the  possession  should  never  return  to  him. 
Therefore  it  was  a  case  of  cheat,  and  not  of  felony.  I  find  it  laid 
down  by  East,  a  writer  on  criminal  law  of  respectable  character, 
"  that  if  the  owner  parts  with  the  property,  by  whatever  fraudulent 
means  he  was  induced  to  give  credit,  it  is  not  felony."  I  have 
seen  no  judicial  decision,  which  is  authority  in  this  court,  carrying 
the  doctrine  of  what  may  be  called  constructive  larceny,  beyond 
the  case  where  possession  only  was  intended  to  be  delivered. 

And  I  am  for  stopping  there,  because  we  have  a  line  distinctly 
marked,  which  is  of  great  importance  in  criminal  law.  If  it  be 
said  that  it  is  equally  criminal  to  prevail  on  the  owner  to  part  with 
the  property  by  fraud  and  falsehood;  I  answer,  that  granting  it  to 
be  so,  it  is  not  for  the  court  to  punish  actions  according  to  the  de- 
gree of  immorality.  That  is  the  province  of  the  legislature. 
There  is  an  insuperable  objection  to  the  extension  of  the  law  by 
courts  of  justice.  What  they  decide  must  be  taken  to  have  been 
law  before  their  decision;  so  that  a  man  may  be,  in  effect,  punished 
by  an  ex  post  facto  law.  Whereas  the  legislature  takes  care,  when 
it  creates  an  offence,  to  confine  it  to  subsequent  actions.  I  confess 
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my  own  opinion  is,  that  the  law  of  felony  has  been  pushed  quite 
far  enough,  by  the  adjudged  cases  on  possession  fraudulently  ob- 
tained. I  am  alarmed  at  the  consequences  of  the  principles  now 
contended  for.  The  argument  is,  that  a  fraudulent  contract  is  void ; 
therefore  the  property  never  passed  from  the  owner;  and  as  the 
property  draws  to  itself  the  legal  possession,  the  possession  never 
passed  from  him,  in  contemplation  of  law.  Let  jus  see  to  what 
this  may  lead.  A  man,  in  contemplation  of  insolvency,  purchases 
goods  with  an  intention  never  to  pay  for  them.  Here  is  a  fraud; 
is  it  therefore  to  be  a  larceny?  Or  suppose  a  man  purchases  goods, 
and  makes  payment  in  a  bill  of  exchange  which  he  knows  will  not 
be  honoured — that  too  is  a  fraud.  Is  it  a  larceny?  Again,  a  man 
purchases  goods,  and  pays  for  them,  and,  on  examination,  finds 
them  to  be  damaged,  he  offers  to  return  themj  and  rescind  the  con- 
tract, on  the  principle  of  the  seller's  having  known  them  to  be 
damaged  when  they  were  sold.  Perhaps  he  may  be  able  to  make 
this  out  to  the  satisfaction  of  a  jury,  and  thus  avoid  the  contract. 
Is  it  to  be  said,  in  that  case,  that  the  seller  had  an  original  intent 
to  defraud  the  buyer  of  his  money,  and  was  therefore  guilty  of 
larceny?  No,  will  be  the  immediate  answer  of  the  counsel  for  the 
commonwealth,  and  there  is  no  danger  of  any  man's  being  im- 
properly convicted  of  felony,  because  the  jury  are  to  decide  whe- 
ther the  intention  was  felonious.  But  juries  have  sometimes  their 
passions  and  their  prejudices.  There  are  times  when  the  public 
mind  is  strongly  excited,  and  juries  are  hurried  away  by  the  com- 
mon feeling.  A  man  is  thrown  into  a  tremendous  uncertainty, 
who  has  nothing  to  trust  to,  but  the  opinion  which  a  jury  may 
form  of  his  secret  intention;  a  matter,  of  which,  after  all,  they  can 
have  no  positive  or  certain  knowledge.  All  cheating  is  immoral, 
but  its  degrees  of  guilt  are  very  different.  Let  the  legislature,  if 
it  thinks  proper,  declare  the  offence,  and  prescribe  the  punish- 
ment. •  . 

Now  to  come  to  a  conclusion; — the  defendant  in  this  case  de- 
ceived the  prosecutors  most  shamefully.  But  he  did  obtain  their 
consent  to  an  absolute  sale,  and  the  possession  was  delivered  ac- 
cordingly. There  was  no  condition  in  the  case.  When  Davis 
and  Oakford  were  imprudent  enough  to  receive  the  defendant's 
check,  they  knew  that  it  was  not  money.  But  such  as  it  was,  they 
accepted  it  in  payment,  and.  went  so  far  as  to  give  cash  for  the 
amount  by  which  it  exceeded  the  price  of  the  goods.  I  say  not, 
whether  the  property  passed  legally  to  the  defendant,  or  not;  but 
it  is  beyond  doubt,  that  Davis  and  Oakford  intended  to  pass  the 
property  when  they  delivered  the  possession,  and,  therefore,  it  was 
not  a  case  of  larceny. 

I  am  of  opinion  that  the  judgment  of  the  Mayor's  Court  should 
be  reversed,  and  judgment  entered  for  the  plaintiff  in  error. 

Judgment  reversed, 
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ROTH  and  another  against  MILLER  and  another. 

IN  ERROR. 

Pleas  payment  with  leave  and  conditions  performed,  with  leave  &c.,  replication,  is- 
sue, &c.  is  a  good  joinder  of  issue  after  verdict. 

In  a  suit  on  a  bond  of  indemnity,  if  the  narr  sets  out  the  condition  to  be,  to  keep 
the  plaintiff  indemnified  against  certain  bonds,  describing  them,  and  breach  in  not 
so  doing,  pleas  of  payment,  and  conditions  performed,  admit  the  bonds  as  stated. 

It  is  error  to  leave  to  the  jury  the  construction  of  writings, 

Sureties  are  as  much  bound  by  the  true  intent  and  meaning  of  the  instrument  to 
which  they  are  parties  as  principals. 

ERROR  to  the  Court  of  Common  Pleas  of  Northampton  county. 

The  plaintiffs  in  error,  Peter  Roth  and  John  Roth,  were  also 
plaintiffs  below,  and  Jacob  Miller  and  Jacob  Bauer  defendants. 
There  was  a  third  defendant,  George  Keim,  as  to  whom  the  sheriff, 
(being  permitted  to  amend  his  return,)  returned  nihilhabet. 

The  action  was  debt  upon  a  bond,  in  which  the  obligors  were 
called  executors  of  the  estate  of  Conrad  Roth;  the  penalty  of 
which  was  three  thousand  nine  hundred  and  sixty-two  dollars,  six- 
ty-nine cents,  and  the  condition  as  follows.  "  Whereas  David 
Musselman,  by  seven  certain  obligations  bearing  even  date  here- 
with, together  with  the  said  Peter  Roth  and  John  Roth,  standeth 
bound  unto  the  heirs  of  the  said  Conrad  Roth,  in  the  above  sum  of 
three  thousand  nine  hundred  and  sixty-two  dollars  sixty-nine  cents, 
current  money  of  Pennsylvania,  aforesaid,  to  be  paid  by  seven  in- 
stalments, which  said  money  is  to  be  paid  by  the  said  David  Mus- 
selman,  his  heirs,  executors,  and  administrators,  now  the  condi- 
tion of  the  above  obligation  is  such,  that  if  the  said  David  Mussel- 
man  shall  pay  or  cause  to  be  paid  the  said  above-mentioned' debt  or 
sum  of  three  thousand  nine  hundred  and  sixty-two  dollars  and  six- 
ty-nine cents,  on  the  days  and  times  mentioned  in  the  said  several 
obligations,  to  the  said  heirs  of  the  said  Conrad  Roth,  deceased, 
and  if  the  said  Jacob  Bauer,  George  Keim,  and  Jacob  Miller,  their 
heirs,  executors,  and  administrators,  shall  from  time  to  time,  and 
at  all  times  hereafter,  keep  harmless  and  indemnify  the  said  Peter 
Roth  and  John  Roth,  their  heirs,  and  assigns,  their  goods  and 
chattels,  lands  and  tenements,  of  and  from  all  suits,  payments,  costs, 
and  charges  of  and  in  behalf  of  the  said  above  recited  obligations 
to  the  heirs  aforesaid,  without  any  fraud  or  further  delay,  then  the 
above  obligation  to  be  void,  or  else  to  be  and  remain  in  full  force 
and  virtue." 

The  declaration  stated  the  penalty,  recited  the  obligation,  and 
assigned  breaches,  viz. 

1.  That  David  Musselman,  had  neglected  and  refused  to  pay 
the  said  debt,  of  three  thousand  nine  hundred  and  sixty-two  dol- 
lars and  sixty-nine  cents,  to  the  heirs  of  Conrad  Roth;  by  means 
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whereof  John  Roth  and  Peter  Roth,  were  forced  to  pay  divers 
sums  of  money. 

2.  That  the  said  obligors,  have  Rot  kept  harmless  and  indemni- 
fied the  obligees;  but,  on  the  contrary,  they  aver  that  one  of  the 
heirs  had  recovered  a  judgment  against  the  said  David  Musselman, 
John  Roth,  and  Peter  Roth  before  a  magistrate,  which  was  found- 
ed and  rendered  upon  one  of  the  said  seven  obligations;  and  that 
two  others  of  the  heirs,  viz.  Conrad  Roth,  (his  assignee,  George 
Siess,)  and  Daniel  Roth  had  each  instituted  suits  in  the  Common 
Pleas,  upon  two  of  the  said  bonds,  each  of  them  for  one  thousand 
four  hundred  and  forty-four  dollars  forty-four  cents,  and  both  of 
which  were  due  and  unpaid,  when  said  suits  were  brought.  By 
reason  of  which  said  breaches,  said  writing  obligatory  became  for- 
feited and  action  accrued  &c.  &c.  •, 

To  this  narr  Bauer  and  Miller  pleaded  payment  with  leave,  &c. 
to  which  there  was  a  replication  of  non  solvit  and  issue:  afterwards 
they  pleaded  "conditions  performed,  with  leave  to  give  the  spe- 
cial matter  in  evidence,  and  leave  to -add,  alter,  or  amend;"  there 
then  followed  the  words,  "Replication  and  issues." 

Upon  these  pleadings  the  parties  went  to  trial,  and  there  were 
verdict  and  judgment  for  the  defendant. 

Upon  the  trial,  several  questions  were  put  to  the  court,  by  the 
counsel  for  the  plaintiffs,  with  a  request  to  charge  the  jury  there- 
on. Inter  alia  they  were  requested  to  direct  the  jury.  "  That 
if  the  jury  believe  that  the  bonds  given  in  evidence,  although  not 
precisely  described  in  the  condition  of  the  bond,  on  which  the 
above  suit  is  brought,  were  the  bonds  against  which  it  was  intend- 
ed that  the  plaintiffs  should  be  indemnified,  it  is  sufficient  to  sup- 
port that  part  of  the  plaintiffs'  cause." 

The  court  charged  as  follows:  "The  court  are  of  opinion  that 
under  the  will  of  Conrad  Roth,  deceased,  the  executors  of  the  last 
will  and  testament  of  the  deceased  had  a  right,  with  the  approba- 
tion of  the  widow,  to  sell  his  real  estate.  The  general  rule  of 
law  is,  that  executors  and  trustees  shall  not  be  permitted  to  pur- 
chase at  their  own  sale, — this  is  the  general  rule.  But  there  are 
exceptions  to  it;  and  it  is  now  the  law  of  Pennsylvania,  that  if 
at  a  sale  by  executors,  a  third  person  purchase  the  lands  for  them, 
if  the  sale  has  been  open  and  fair,  and  the  lands  struck  off  at  a  fair 
price  to  such  third  person,  the  sale  is  valid. 

The  parties  appear  to  have  transacted  this  business  in  relation  to 
this  estate  very  singularly.  It  would  rather  appear  from  the  testi- 
mony, that  Jacob  Bmier  was  employed  by  David  Mnsselman 
and  John  Roth  to  purchase  the  land  for  them.  Previous  to  the 
sale,  which  took  place  on  the  13th  of  iftpril,  1816,  David  Mus- 
selman  and  John  Roth  entered  into  an  agreement  with  Jacob 
Bauer  to  purchase  the  land  for  them,  at  the  sale,  restricting  him, 
however,  to  the  price  of  forty-eight  dollars  per  acre.  At  the 
sale,  however,  he  bid  forty-nine  dollars  seventy -five  cents,  and  the 
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premises  were  struck  off  to  him  at  that  price.  On  the  26th  of 
August ',  1816,  a  deed  was  executed  by  John  Roth,  Peter  Roth, 
and  David  Musselman,  the  executors  of  Conrad  Roth,  deceased, 
to  Jacob  Bauer  for  the  tract  of  land  which  contained  one  hundred 
and  fifty-four  acres  and  twenty-eight  perches,  for  the  considera- 
tion of  seven  thousand  six  hundred  and  seventy  dollars  and  twenty 
cents.  On  the  same  day  he  conveyed  to  David  Musselman,  one 
hundred  and  twenty-two  acres  and  sixty  perches,  for  the  consid- 
eration of  six  thousand  and  eighty-eight  dollars  and  forty-one  cents, 
and  two  pieces  containing  together  thirty-one  acres,  and  one  hun- 
dred and  twenty-eight  perches,  to  John  Roth,  for  one  thousand 
five  hundred  and  eighty-two  dollars  and  five  cents;  which  sums 
together  make  up  the  consideration  expressed  in  the  deed  from  the 
executors  to  Jacob  Bauer.  They  took  it  it  at  the  same  price  at 
which  Bauer  purchased.  For  the  part  which  John  Roth  took  he 
gave  a  bond  with  Daniel  Schaback,  as  his  security.  Why  was 
not  this  course  adopted,  as  to  the  part  which  David  Musselman 
took?  For  his  part,  he,  John  Roth  and  Peter  Roth,  entered 
into  bonds  to  pay  the  purchase  money,  and  then  this  wretchedly 
drawn  bond  of  indemnity  was  taken.  They  have  gone  most 
strangely  to  work  about  this.  For  some  of  the  purchase  money 
Musselman  gave  his  bonds  with  John  and  Peter  Roth,  as  secu- 
rity; for  some  with  Peter  Roth  as  security,  and  for  some  with 
John  Roth  as  security.  And  then  Peter  Roth  and  John  Roth 
took  from  Jacob  Bauer,  Jacob  Miller,  and  George  Keim  the 
bond  of  indemnity  on  which  this  suit  was  brought. 

The  defendants  allege  that  this  bond  of  indemnity  was  impro- 
perly obtained.  David  Musselman  has  been  examined  as  a  wit- 
ness. 

[Here  the  judge  recited  David  Musselmari*s  testimony  and  Da- 
vid Sauteejs  and  Matthias  Gross's.]  You,  gentlemen,  must  con- 
sider whether  the  parties  were  aware  of  what  they  were  doing, 
when  they  executed  this  bond  of  indemnity. 

The  condition  of  the  bond  must  be  construed  strictly  in  favour 
of  sureties,  (here  the  court  read  the  condition.)  We  are  bound  by 
the  condition,  and  it  must  be  construed  according  to  the  words 
contained  in  the  condition.  The  obligations  produced  do  not  cor- 
respond with  the  words  of  the  condition. 

1.  Because  the  bonds  are  not  to  the  heirs  ofeConrad  Roth,  de- 
ceased.    But  one  of  them  is  executed  by  David  Musselman,  Pe- 
ter Roth,  and  John  Roth  to  Daniel  Roth;  another  by  the  same  to 
Christian  Roth;  another  by  the  same  to  Henry  Bauer;  another 
by  the  same  to  Jacob  Roth;  another  by  David  Musselman  and 
John  Roth  to  Peter  Roth;  and  another  by  David  Musselman^ 
Peter  Roth,  and  John  Roth  to  John  Demuth.     The  condition  of 
the  bond  would  imply  that  each  bond  was  payable  to  the  heirs  of 
Conrad  Roth,  deceased. 

2.  The  sums  mentioned  in  these  bonds  which  have  been  pro- 


Dec.  1826.]  OF  PENNSYLVANIA. 

(Roth  and  another  t.  Miller  and  another.) 

duced,  do  not  correspond  with  the  sum  mentioned  in  the  condition 
of  this  hond  of  indemnity.  Four  of  the  bonds  are  for  seven  hun- 
dred and  twenty-two  dollars  and  twenty  cents  each,  one  for  eight 
hundred  and  five  dollars  and  forty-five  cents,  one  for  two  hundred 
and  ninety  dollars  and  three  cents,  and  one  for  two  hundred  and 
forty-two  dollars  and  eighty-two  cents.  The  law  will  not  permit 
us  to  substitute  any  other  than  those  mentioned  in  the  condition. 

If  this  bond  of  indemnity  had  been  drawn  in  a  proper  manner, 
and  had  recited  each  bond  as  it  existed,  it  would  then  have  been 
your  duty  to  take  into  consideration  the  damages  which  the  plain- 
tiffs have  sustained,  and  it  would  not  in  that  case  have  been  neces- 
sary for  the  plaintiffs  to  prove  that  they  had  given  notice  to  the 
defendants  of  the  damnification.  Your  verdict  in  that  case  would 
have  been  for  the  balance  of  the  bonds  mentioned  in  the  condition, 
and  the  court  would  have  exercised  a  controlling  power  over  the 
verdict  so  as  to  have  done  justice  to  all  the  parties  concerned. 

But  we  think  this  bond  of  indemnity  is  drawn  in  so  miserable 
a  manner,  that  the  sureties  are  not  responsible  for  the  bonds  given 
in  evidence.  They  vary  essentially  from  the  bonds  enumerated 
in  the  condition. 

If  the  jury  should  think  that  the  bonds  given  in  evidence,  are 
not  the  bonds  enumerated  in  the  condition  of  the  bond  of  indem- 
nity, then  their  verdict  should  be  in  favour  of  the  defendants. 
But  if  they  should  think  that  the  bonds  given  in  evidence,  are  the 
bonds  described  in  that  condition,  then  their  verdict  should  be  for 
the  plaintiff's,  on  the  principles  before  stated. 

This  charge  was  excepted  to;  and  a  bill*  of  exceptions  duly 
signed.  The  errors  now  assigned  were, — 

1.  The  pleadings  do  not  present  any  issue,  capable  of  being  tried. 

2.  The  court  erred  in  their  charge. 

1.  In  directing  the  jury,  to  consider  whether  the  parties  were 
aware  of  what  they  were  doing  when  they  executed  the  bond  of 
indemnity. 

2.  In  their  principles  relative  to  the  construction  of  the  condi- 
tion of  the  bond  of  indemnity,  and  in  adopting  a  strict  construc- 
tion in  favour  of  the  sureties. 

3.  In  their  actual  construction  of  the  condition. 

4.  In  the  general  tenor  of  their  charge,  subsequent  to  the  part 
first  above  said  to  be  erroneous. 

Scott,  for  the  plaintiff*  in  error. 

1.  There  was  no  issue.  The  pleadings  did  not  deny  the  breaches 
assigned  in  the  declaration.  2  Johns.  Rep.  413. 

2.  The  charge  of  the  court  was  erroneous.     The  court  instruct- 
ed the  jury  that  they  must  consider  whether  the  defendants  knew 
what  they  were  about,  when  they  signed  the  bond  of  indemnity. 
There  was  no  issue  which  brought  this  matter  into  question.    Con- 
sidering all  the  docket  entries,  the  first  plea  of  payment  with  leave, 
&c.  was  abandoned. 
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3.  The  charge  of  the  court  on  the  construction  of  the  bond 
was  wrong  The  court  said  it  must  be  construed  strictly,  because 
the  obligors  were  securities;  and  they  said  that  the  breaches  were 
not  supported,  because  the  condition  of  the  bond  given  in  evidence 
differed  from  that  set  forth  in  the  narr.  The  pleas  confessed  the 
bonds  as  set  forth  in  the  narr.  Cro.  Eliz.  757.  5  Bac.  J2b.  480. 
Willes,  9,  25. 

Tilghman,  contra.  The  record  is  very  defective,  in  not  con- 
taining the  evidence  on  which  the  court  charged.  The  cause  was 
fairly  tried  on  its  merits. 

1.  There  are  several  issues  on  the  record; — one  on  the  plea  of 
payment:  another  on  the  plea  of  condition  performed. 

2.  The  defendant  may   plead  inconsistent  pleas,  one  of  which 
may  seem  to  admit  the  cause  of  action,  but  another  may  deny  it. 
There  was  evidence  that  the  obligors  did  not  understand  English, 
and  were  deceived  as  to  the  contents  of  the  bond;  the  court,  there- 
fore, properly  left  to  the  jury,  "  whether  the  defendants  knew  what 
they  were  about." 

3.  The  court  left  it  to  the  jury  to  say  whether  the  bonds  pro- 
duced in  evidence  were  the  same  as  the  bonds  mentioned  in  the 
condition. 

Scott,  in  reply.  As  to  the  merits,  it  is  certain  that  the  plaintiff 
became  security  for  a  third  person,  and  the  defendants  were  bound 
to  indemnify  them;  that  the  plaintiffs  have  been  damnified  and 
that  the  defendants  have  escaped  on  techinal  grounds  and  objec- 
tions. The  court  did  indeed  leave  to  the  jury,  whether  the  bonds 
described  in  the  breaches  were  the  same  as  those  produced  in  evi- 
dence, after  having  misled  them  by  a  misconstruction  in  matter  of 
law,  which  compelled  them  to  find  a  verdict  for  the  defendants. 
For  if  the  construction  of  the  court  was  right,  the  bonds  certainly 
were  not  the  same.  The  plaintiffs'  breaches  were  confined  to  two 
of  the  bonds  given  to  the  heirs  of  Conrad  Roth.  The  judge  cer- 
tainly did  tell  the  jury  that  each  of  the  seven  bonds  ought  to  have 
been  given  to  all  the  heirs  of  Conrad  Roth;  or  at  least  he  so  ex- 
pressed himself  as  to  leave  it  doubtful  whether  this  was  not  his 
meaning:  and  thus  the  jury  would  be  bewildered,  if  not  absolutely 
misled.  The  judge  does  not  say  that  any  one  of  the  bonds  was 
given  to  a  person  not  one  of  the  heirs  of  Conrad  Roth. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  This  case  does  not  come  up  in  the  most  lucid  or- 
der. It  takes  some  pains  to  relieve  it  from  the  obscurity,  in  which 
on  a  first  view  it  appears  to  be  involved;  but,  when  it  is  under- 
stood, it  presents  a  very  clear  case. 

It  was  an  action  on  an  obligation  of  indemnity,  reciting  that 
David  Mussleman,  by  seven  certain  obligations,  bearing  even 
date  herewith,  together  with  Peter  Roth  and  John  Roth,  did 
stand  bound  to  the  heirs  of  Conrad  Roth,  deceased,  in  the  sum- 
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of  three  thousand  nine  hundred  and  sixty-two  dollars,  to  be  paid 
in  seven  instalments  by  the  said  David  Musselman,  conditioned 
that  if  the  said  David  Musselman  should  pay  the  said  sum  of 
three  thousand  nine  hundred  and  twenty-six  dollars  and  sixty-nine 
cents,  on  the  days  and  times  mentioned  in  the  said  obligations,  to 
the  said  heirs  of  the  said  Conrad  Roth;  and  if  the  said  Jacob 
Miller  and  Jacob  Bauer,  (the  obligors,)  shall  from  time  to  time, 
and  at  all  times,  keep  harmless  and  indemnify  the  said  Peter  and 
John,  their  heirs  and  assigns,  their  goods  and  chattels,  lands  and 
tenements,  of  and  from  all  suits,  payments,  costs,  and  charges,  of 
and  in  behalf  of  the  said  recited  obligations,  to  the  heirs,  assigns, 
&c.  then  the  obligation  to  be  void.  The  plaintiff  assigns  in  the 
declaration  two  breaches, — 1st,  That  David  Musselman  had  ne- 
glected and  refused  to  pay  the  said  debt  of  three  thousand  nine 
hundred  and  sixty-two  dollars  and  sixty-nine  cents  to  the  heirs  of 
Conrad  Roth,  by  means  whereof  the  plaintiffs  were  bound  to  pay 
divers  sums  of  money:  2d,  That  the  said  obligors  have  not  kept 
harmless  and  indemnified  the  obligees,  but,  on  the  contrary,  one 
of  the  heirs  had  recovered  a  judgment  before  a  magistrate,  which 
was  founded  on  and  rendered  upon  one  of  the  said  seven  obliga- 
tions; and  that  two  others  of  the  heirs,  viz.  Conrad  Roth  (George 
Seiss,  his  assignee,)  and  Daniel  Roth,  had  each  instituted  suits 
in  the  Court  of  Common  Pleas  upon  two  of  the  said  bonds,  each 
of  them  for  one  thousand  four  hundred  and  forty-four  dollars  and 
forty-nine  cents,  and  both  of  them  were  due  and  unpaid  when  this 
action  was  brought,  by  means  whereof  action  accrued,  &c. 

Sufficient  appears  on  this  record  to  show,  that  the  seven  bonds 
were  the  purchase  monej'  of  a  tract  of  land  of  Conrad  Roth,  and 
sold  by  his  executors,  and  that  a  several  bond  was  given  to  each 
heir,  for  his  own  part,  and  not  general  bonds  to  all  the  heirs  for 
their  in>talments.  The  pleas  were,  payment  with  leave,  &c.,  and 
conditions  performed  with  leave,  &c., — replication,  issue,  &c. 
There  is  nothing  in  the  objection  as  to  want  of  issue.  In  Brown 
v.  Bur  net,  2  Binn.  74,  the  Chief  Justice  referred  to  a  case  decided 
in  this  court  in  December,  1S06,  (Myer  v.  Perry,)  where  the  plain- 
tiff assigned  breaches  in  the  declaration,  the  defendants  pleaded 
covenants  performed  and  non  damnificatus,  and  then  followed 
the  words,  and  issue;  and  this  was  held  a  sufficient  joining  of  issue. 
I  can  only  say  for  myself,  that  I  would  be  deaf  to  an  objection  of 
the  want  of  replication,  where  the  parties  go  on  to  trial  as  if  issue 
was  joined,  on  the  plea  of  covenants  performed;  or  where  the  bond 
is  for  performance  of  conditions,  conditions  performed,  the  de- 
fendant, on  notice,  may  give  that  evidence,  which  he  might  have 
pleaded.  Bender  v.  Fromberger,  4  Dull.  439.  And  so  held  in  the 
Circuit  Court  of  the  United  States  for  this  district,  in  Webster  v. 
Warren,  tfpril,  1810.  M.  S.  Rep.  Whart.  Dig.  141.  What  I 
understand  by  this  is,  that  it  puts  every  thing  in  issue,  in  the  no- 
tice of  a  defence,  which  protects  the  defendant,  but  it  admits  tho 
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execution  of  the  deed  set  out,  and  of  conditions  expressed:  it  ad- 
mits that  he  did  enter  into  the  condition  set  forth  in  this  assign- 
ment of  breaches  in  the  declaration,  but  pleads  performance  of 
then),  not  of  any  other  condition,  but  of  the  very  conditions;  for 
it  is  an  invariable  rule  in  pleading,  that  whatever  is  alleged  by 
one  party,  and  not  denied  by  the  other,  is  admitted.  Douglass  v, 
Blair,  2  Binn.  78.  And  even  a  verdict  which  contradicts  a  fact 
admitted  in  the  pleading  is  disregarded.  3  Cranch,  270. 

The  breaches  assigned  in  this  declaration  are,  that  the  bonds  by 
which  the  plaintiffs  were  damnified  were  the  bonds  respectively 
given  to  the  heirs  of  Conrad  Roth,  deceased.  The  plea  admits 
these  were  the  conditions,  but  says  they  have  saved  the  defendant 
harmless.  If  the  law  be  so,  then  all  the  inquiry  as  to  which  these 
bonds  were  was  idle,  because  the  nature  of  the  conditions  was  not 
put  in  issue.  It  was  admitted  by  the  pleading,  and  the  defendant 
put  himself  upon  the  country  on  another  fact,  performance  of  the 
conditions* 

No  doubt,  under  our  practice,  on  these  pleas,  the  defendants 
might  have  shown  imposition  and  fraud  in  obtaining  these  bonds 
from  ignorant  and  illiterate  men;  but  in  the  way  in  which  the  court 
put  this  to  the  jury,  the  jury  would  naturally  conclude  that  what- 
ever might  have  been  the  fact,  the  plaintiffs  coukl  not  recover  on 
account  of  the  variance,  the  bonds  not  being  given  to  all  the  heirs 
of  Conrad  Roth,  conjunctively,  but  to  each  heir  separately,  and 
for  his  own  part;  for  they  expressly  say,  the  condition  of  the  bond 
would  imply,  that  it  was  only  to  indemnify  against  joint  bonds 
given  jointly  to  all  the  heirs  of  Conrad  Roth,  and  the  law  would 
not  permit  a  substitution  of  any  others,  that  is,  bonds  given   to 
each  heir  for  his  part;  and  the  court  leave  the  jury  in  no  doubt,  for 
they  say,  "We  think  the  bond  of  indemnity  drawn  in  such  man- 
ner, that  the  securities  are  not  bound  for  the  bonds  given  in  evi- 
dence."    Now,  this  was  an  opinion  on  the  construction  of  a  deed, 
which  was  matter  for  the  court,  and  not  for  the  jury;  and  the  rea- 
sons given  by  the  court  are,  that  they  vary  essentially  from  the 
bonds  enumerated  in  the  condition.     It  was  an  opinion  on  the 
penning  of  the  bonds,  on  the  construction  of  a  written  instrument, 
exclusively  the  province  of  the  court.    It  is  not  put  to  the  jury  on 
mistake  in  drawing  the  bonds,  or  imposition  practised  on  the  de- 
fendants, but  that,  in  point  of  law,  this  instrument  did  not  bind 
the  defendants  to  indemnity  against  these  bonds;  in  other  words, 
it  was  not  in  the  bond.  .  Now,  in  that,  I  think  there  was  manifest 
error.     It  will   be  observed,  that  the  bond  of  indemnity  recites 
that  it  bears  date  with  these  bonds;  that  absolute  bonds  were  given 
to  secure  the  purchase  money  of  the  land  to  those  to  whom  it  be- 
longed; and  that  those  persons  who  brought  suit  on  those  bonds, 
and  to  whom  they  were  given,  were  the  respective  heirs  of  Con- 
rad Roth.     The  miscalculation,  in  adding  up  the  total  sum,  would, 
not  vary  the  construction,  or  show  that  there  were  or  might  be 
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other  bonds.  It  is  difficult  to  conceive  how  it  could  be  that  there 
were  other  and  different  bonds.  The  action  was  one  continued 
act, — simultaneous, — part  of  the  arrangement.  The  bond  for  in- 
stalments, then  before  the  scrivener,  recites  the  bonds,  but  for  bre- 
vity sake,  instead  of  recapitulating  each  bond  to  each  heir,  desig- 
nates them  generally  as  the  bonds  given  to  the  heirs. 

Without  the  agreement  of  Miller  and  Bauer  to  indemnify  the 
plaintiffs,  they  never  would  have  entered  into  these  obligations. 
These  defendants  were  the  principals  in  this  bond  of  indemnity: 
'the  plaintiffs  were  the  security  of  Musselman,  the  defendants 
their  back  bail,  a  term  well  understood  in  the  country;  and,  if  the 
construction  put  on  the  instrument  be  the  legal  one,  then  it  pro- 
vides for  nothing;  if  these  are  not  the  bonds  intended,  there  can 
be  no  others.  The  court  seemed  to  have  no  doubt  of  the  real  in- 
tention, but  considered  it  so  wretchedly  drawn  as  not  to  affect  the 
design.  They  even  seem  to  be  of  opinion,  that  as  they  considered 
the  defendants  as  sureties,  it  should  be  construed  differently  from 
the  same  words  binding  a  man  for  his  own  debt;  and,  although  it 
may  be  admitted  that  bonds  are  not  to  be  construed  strictly  against 
sureties,  yet  securities  are  as  much  bound,  according  to  the  true 
meaning  of  the  obligation,  as  principals.  In  6  Yeates,  340,  and 
4  Dall.  79,  Judge  SMITH  has  laid  down  the  true  principle  of  con- 
struction to  be,  that  the  surety  is  not  liable  further  than  the 
true  intention  and  meaning  of  the  parties  expressed  in  the  in- 
strument, and  the  legal  construction  of  the  words  used  make 
him  liable;  but  so  far  he  is  liable,  and  the  legal  construction  of 
the  words  make  him  answerable.  All  who  bind  themselves  in  a 
bond  are  equally  obligors;  and  there  are  many  cases,  in  the  con- 
struction of  bonds,  where  the  letter  of  the  condition  has  been  de- 
parted from,  to  carry  into  effect  the  intention  of  the  parties.  3 
Cranchy  235,  shows  a  strong  instance  of  a  construction  of  this 
kind.  And  it  is  a  rule  in  the  construction  of  all  deeds,  that  they 
are  to  be  construed  most  strictly  against  those  who  make  them, 
and  most  favourably  by  those  for  whose  benefit  they  are  made,  as 
every  contract  is.  They  are  to  be  construed  with  relation  to  the 
subject-matter  and  design,  and  to  the  apparent  object  of  the  par- 
ties. 

In  case  of  sureties,  the  instrument  is  not  to  be  extended  by  im- 
plication, but  construed  according  to  the  scope  of  the  terms  used. 
9  Wheat.  .  So  construing  this  bond,  the  court  entertain  no 
doubt  of  the  intention  of  the  parties,  sufficiently  expressed  in  the 
condition,  and  that  it  does  contain  an  indemnity  against  the  bonds 
given  to  the  heirs  respectively.  The  counsel  for  the  plaintiffs  mis- 
took the  ground,  in  requesting  the  court  to  leave  the  construction 
of  this  instrument,  as  a  matter  of  fact,  to  the  jury.  This  court  has 
on  many  occasions  decided,  that  leaving  a  question  of  law  to  the 
jury,  to  be  decided  as  a  matter  of  fact  is  error,  as  much  as  it  is  er- 
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ror  for  the  court  to  take  the  facts  from  the  jury,  and  to  decide  on 
them  as  if  they  were  matter  of  law. 

It  was  quite  inconsistent  to  say,  that  the  implication  of  law  in 
the  condition  was,  that  each  bond  should  be  payable  to  the  heirs 
of  Conrad  Roth,  and  that  the  law  would  not  permit  any  thing 
else  in  substitution;  and  to  instruct  the  jury  that  the  bond  of  in- 
demnity was  so  wretchedly  drawn  that  the  securities  were  not  an- 
swerable for  the  bonds  given  in  evidence;  and  then  to  leave  it  to 
the  opinion  of  the  jury,  to  find  that  they  were  the  very  bonds  de- 
scribed in  the  bond  of  indemnity;  and,  if  they  so  find,  then  to 
give  the  verdict  for  the  plaintiffs:  but,  if  they  did  not  so  find,  then 
for  the  defendants.  The  question  was  a  question  of  law, — the 
construction  of  the  bond.  The  court  decided  it  first  as  a  question 
of  law;  (and  thus,  as  I  conceive,  mistook  the  legal  construction, 
the  manifest  intention,  sense,  and  meaning;)  and,  after  that  left 
it  to  the  jury  to  decide  on  their  own  opinion,  as  a  question  of  fact, 
contrary  to  what  they  said  was  the  legal  construction.  This  ap- 
pears to  the  court  to  be  a  plain  and  palpable  error,  and  the  judg- 
ment is  for  this  reason  reversed,  and  a  venire  facias  de  novo 
awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[PHILADELPHIA,  JASTJARY  8,  1827.] 

LEIPER    against    W.  LEVIS,   0.  LEVIS,    and   SAMUEL 
GARRET,  Administrators  of  LEVIS. 


Philadelphia  Bank  against  Same. 
Philadelphia  Bank  against  LEIPER. 

IN  ERROR. 

A  judgment  creditor  of  an  insolvent  intestate  cannot  gain  a  priority  over  other 
judgment  creditors  by  taking  out  against  him,  and  levying  on  his  goods  a  fieri 
facias  which  relates  to  a  day  prior  to  the  intestate's  death. 

Such  fieri  facias  and  levy  are  good  where  the  estate  is  solvent. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Dela- 
ware county,  where  the  respective  parties  agreed,  that  these  cases 
should  be  united,  and  the  annexed  statement  be  considered  in  the 
nature  of  a  special  verdict,  found  on  the  trial  of  each  of  ttu  e  cases 
by  a  jury  sworn  to  try  all  the  issues  joined  between  the  ifferent 
parties.  If  upon  this  statement  of  facts,  the  court  should  be  of  opi- 
nion that  Thomas  Leiper  was  entitled  to  the  proceeds  of  the  sale 
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by  the  administrators,  their  judgment  to  be  entered  in  his  fa- 
vour in  the  suit  against  the  administrators  for  the  amount  of  the 
sales  so  made  by  the  administrators,  and  judgment  to  be  entered 
in  the  two  subsequent  suits  in  favour  of  the  defendants.  But  if 
the  court  should  be  of  opinion  that  the  Philadelphia  Bank  was 
entitled  to  the  whole  of  the  money  now  in  the  hands  of  the  ad- 
ministrators, after  deducting  physio,  funeral  expenses,  and  ser- 
vants' wages,  then  judgment  to  be  entered  for  the  Philadelphia 
Bank  on  the  first  count  of  the  declaration  in  the  suit  against  Tho- 
mas Leiper,  and  also  in  the  suit  against  the  administrators  for  such 
sales,  and  judgment  to  be  entered  in  favour  of  the  administrators 
in  the  *uit  of  Leiper  against  them.  But  if  the  court  should  be  of 
opinion  that  neither  the  Philadelphia  Bank  nor  Thomas  Lei- 
per are  entitled  to  the  whole  of  the  proceeds,  or  to  the  money 
remaining  in  the  hands  of  the  administrators,  but  only  to  a  pro 
rata  distribution  of  the  money  remaining  after  payment  of  phy- 
sic, funeral  expenses,  and  seivants'  wages,  then  judgment  to  be 
entered  in  favour  of  the  plaintiffs  in  the  first  and  third  suits,  for 
the  respective  amounts  to  which  they  shall  be  entitled,  on  a  pro 
rata  distribution,  and  judgment  to  be  entered  in  the  second  suit  in 
favour  of  the  Philadelphia  Bank,  on  the  second  count  of  the  de- 
claration. 

Case  stated  for  the  opinion  of  the  court,  and  to  be  considered  as 
if  the  facts  had  been  found  by  a  special  verdict. 

On  the  21st  of  May,  1817,  a  judg  nent  was  entered  by  agree- 
ment against  William  Levis  in  favour  of  the  Philadelphia  Bank, 
for  the  sum  of  eight  thousand  one  hundred  and  eighty-eight  dol- 
lars, in  the  Supreme  Court  for  the  Eastern  District  of  Pennsylva- 
nia. On  the  14th  December,  1818,  Thomas  Leiper  entered  a 
judgment  against  the  said  William  Levis  in  the  Court  of  Common 
Pleas  of  Delaware  county,  upon  a  bond  and  warrant  of  attorney, 
dated  the  same  day,  for  eight  thousand  dollars,  conditioned  for  the 
payment  of  four  thousand  dollars,  as  security  for  notes  endorsed  by 
the  said  Leiper,  for  the  said  Levis,  and  then  becoming  due.  On 
the  9th  of  May,  1819,  the  said  Levis  died  intestate,  leaving 
personal  estate  in  Delaware  county,  to  the  amount  returned  in 
the  inventory  hereinafter  mentioned,  and  on  the  18th  day  of  the 
same  month,  letters  of  administration  of  the  goods  and  chattels 
rights  and  credits,  which  were  of  the  said  intestate  at  the  time  of 
his  death  were  granted  to  William  Levis,  Oborn  Levis,  and 
Samuel  Garret.  On  the  24th  day  of  the  same  month,  a  writ  of  fie- 
ri facias  issued  out  of  the  Court  of  Common  Pleas  of  Delaware 
county,  returnable  loJnly  Term,  1819,  upon  the  judgment  of  the 
said  Leiper,  directed  to  the  sheriff  of  Delaware  county,  and  was 
delivered  to  him  on  the  same  day;  the  said  Leiper  had  previously 
to  the  issuing  of  the  said  execution  taken  up  and  discharged  all 
the  notes  for  which  his  said  judgment  was  a  security  as  aforesaid. 
The  sheriff,  in  pursuance  of  the  said  writ,  proceeded  in  the  manner 
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stated  in  this  affidavit,  which  is  annexed  and  made  a  part  of  this 
case.  The  said  administrators  filed  an  inventory  of  the  personal 
estate  of  the  said  intestate,  in  the  Register's  Office  of  Delaware 
county,  on  the  7th  day  of  June,  in  the  same  year,  amounting  agree- 
ably to  appraisement  to  the  sum  of  four  thousand  two  hundred  and 
eighty-four  dollars  and  ten  cents.  On  the  8th  day  of  June  in  the 
same^year,  the  following  agreement  in  writing  was  entered  into 
between  the  agent  of  Thomas  Leiper ,  and  the  administrators  of 
William  Levis. 

Thomas  Leiper^     pieri  ^.^  tQ  My  ^^  ^\0, 
W'Jl'V     T     '     \        Delaware  county,  Common  Pleas. 

It  is  agreed,  that  the  administrators  of  William  Levis,  deceased, 
may  proceed  to  inventory  and  sell  the  personal  estate  of  the  said 
deceased,  notwithstanding  the  above  execution,  holding  the  pro- 
ceeds of  sale,  subject  in  the  first  instance,  to  the  rights  the  plain- 
tiff has  already  acquired  under  the  execution. 

June  8,  1819.  George  G.  Leiper, 

Attorney  for  Thomas  Leiper. 
Samuel  Garrett,->  A(]ministrators. 
Oborn  Levis,       3 

No  part  of  the  said  personal  property  ever  was  in  the  actual 
possession  of  the  sheriff  of  Delaware  county,  nor  sale  of  the  same 
ever  made  by  him,  nor  any  of  the  proceeds  of  the  said  property 
ever  came  to  his  hands,  nor  has  the  said  writ  of  execution  ever 
been  returned  by  him.  The  said  administrators,  in  their  names  as 
administrators,  proceeded  to  advertise  and  sell  part  of  the  said  per- 
sonal property  at  public  vendue,  and  the  residue  thereof  was  sold 
by  them  as  aforesaid  at  private  sale  to  various  individuals;  the 
amount  actually  received  from  the  said  personal  estate  by  the  said 
administrators  in  money  is  $  1208,04:? 

They  hold  securities  for  personal  estate  sold  to  the 

amount  of  -  -  1800,00 


$3008,04* 

The  said  administrators  have  actually  paid  for  physic,  the  fu- 
neral expenses,  and  servants'  wages,  of  the  deceased,  three  hun- 
dred and  seventy-five  dollars  and  sixty-four  and  a  half  cents,  which 
payments  were  made  since  the  8th  June,18l9,  a  part  of  the  above, 
viz.  one  hundred  and  seventy-seven  dollars  and  fifty  cents,  was  re- 
covered from  the  administrators,  as  servants'  wages,  in  the  action  of 
Bailey  v.  Levis's  administrators,  in  this  court,  No.  53,  to  July 
Term,  1819.  The  said  administrators  are  indebted  for  office  fees, 
and  for  professional  services  and  advice,  in  an  amount  which  they 
estimate  at  % .  At  the  tijne  of  the  decease  of  the  said  intestate 
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no  other  judgment,  except  the  two  first  above  mentioned,  of  the 
Philadelphia  Bank,  and  Thomas  Leiper,  was  entered  against  the 
said  William  Levis.  On  the  10th  day  of  January,  1822,  the 
judgment  of  the  Philadelphia  Bank  was  revived  against  the  ad- 
ministrators of  William  Levfatnd  on  the  13lh  day  of  June,  in  the 
same  year  an  alias  tcstatum  fieri  facias,  issued  on  the  said  re- 
vival, out  of  the  Supreme  Court  of  the  Eastern  District  of  Pennsyl- 
vania, returnable  the  last  Monday  of  July,  1S22,  directed  to  the 
sheriff  of  Delaware  county,  and  was  delivered  to  him  the  next  day. 
The  said  execution  was  regularly  served  by  the  sheriff  on  the  said 
administrators,  but  no  levy  was  ever  made. 

Sheriff's  affidavit,  above  referred  to: — 
Thomas  Leiper  } 

v.  >  Fieri  Facias  to  July  Term,  1S15. 

William  Levis.    ) 

Robert  Fairlamb  being  affirmed  doth  depose  and  say,  that  at  the 
time  the  above  writ  of  fieri  facias  was  issued,  he  was  high  she- 
riff of  the  county  of  Delaware,  that  the  said  writ  was  delivered 
to  this  affirmant  on  the  24th  day  of  May,  1819,  as  appears  by  his 
indorsement  on  the  same;  that  a  short  time  after  he  received  the 
writ,  not  many  days  after,  he  served  it  on  one  of  the  administra- 
tors, he  thinks  Samuel  Garret,  but  no  actual  levy  was  made  or 
inventory  taken  of  the  property  ;  but  his  impression  is,  that  it  was 
to  be  considered  by  the  parties  as  though  an  actual  levy  had  been 
made;  that  he  understood  the  administrators  and  the  plaintiff  were 
about  to  enter  into  an  agreement  by,  which  the  administrators  were 
to  proceed  to  make  sale  of  the  property  of  the  intestate,  and  he 
was  informed,  not  long  after,  that  such  an  agreement  had  been 
made;  after  which  he  gave  himself  no  further  no  further  concern 
about  the  writ,  but  held  the  same  in  his  possession  until  it  was 
called  for  by  S.  Edwards,  the  plaintiff's  counsel,  when  he  deli- 
vered the  same  to  him. 

Affirmant  further  says,  that  when  the  said  writ  was  delivered  to 
him,  he  was  instructed  to  serve  the  same,  but  not  to  proceed  to 
make  sale  of  the  property  until  he  received  further  instructions 
from  the  plaintiff  or  his  counsel. 

Affirmed  and  subscribed^  Further  saith  not 

July  15th,  1822,  before  V  Robert  Fairlamb. 

Samuel  Smith,  J.  P.     ) 

Judgment  was  entered  by  the  court  below  in  favour  of  Thomas 
Leiper,  against  the  administrators  of  William  Levis,  deceased,  of 
July  Term,  1822,  for  a  pro  rata  distribution  of  the  monies  re- 
maining in  the  hands  of  the  defendants  after  payment  of  physic, 
funeral  expenses,  and  servants'  wages. 

Kane,  for  the  plaintiff  in  error,  now  contended  that  Leiper  had 
obtained  a  preference  by  the  fieri  facias  issued  in  his  suit  tested 
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in  the  lifetime  of  Lcvis,  and  levied  on  his  yoods  in  the  hands  of 
the  administrator;  citing  statute  29  Car.  2.  c.  3,  s.  15,  16.  2  Bun- 
bury,  271.  2  Ray,  850.  7  Mod,  93.  S  C.  3  P  Wms.  398,  399. 
1  B.  &c  P-  571.  T.  R.  20,  note.  The  practice  WHS  established  in 
Pennsylvania  to  levy  on  goods  in  the  hands  of  administrators,  by 
virtue  of  a  fieri  facias  tested  in  the  testator's  lifetime  Lewis  v. 
Smith,  2  Serg.  $  Rawle,  142.  Fitch  v.  Ross,  4  Serg.  fy  Rawle, 
557.  He  also  referred  to  1  Cowen,  33,  34.  9  Mass.  214. 

Read  and  Tilghman,  contra,  insisted  that  it  was  the  character 
of  the  debt  at  the  death  of  the  intestate,  that  governed  its  right  to 
payment  out.  of  the  assets,  and  that  no  levy  under  a  fieri  facias 
or  relation  to  it;?  teste,  could  contravene  the  distribution  provided 
for  by  the  intestate  act,  3  Sm.  Laws,  148.  This  point  was  so  de- 
cided by  the  late  President  WILSON,  in  Burton  v.  Johnson,  and 
is  recognised  in  Welsh  v.  Murray,  4  Dull.  .  Woofer  ing  v. 
Stewart's  Executors,  2  Yeates,  483.  Prevost  v.  Nichols,  4 
Yeates,  479.  Scott  v.  Ramsey,  1  Binn.  221.  Ex  parte  Mea- 
son,  5  Binn.  174.  .fie//  v.  Newman,  5  .Serg-.  4*  Rawle,  85.  Gny- 
yjM  v.  Chew,  8  iSfer^.  4*  Rawle,  30.  Besides,  no  actual  levy  was 
made  on  Leiper's  execution.  Actual  levy  before  the  return  day 
was  necessary.  To  show  the  meaning  of  the  word  levy,  they  re- 
ferred to  Hodgkiss  v.  M<  Flicker,  12  Johns.  403.  Hendricks  v. 
Robinson,  2  Johns.  Ch.  312.  Hagerty  v.  Wilier,  16  Johns. 
287.  Engelv.Osburn,  1  Ray,  320.  Case  of  Billington,  1  Wash, 
Rep.  30.  Bradley  v.  Windham,  1  Jf%.  44.  Dewitt  v.  Smith, 
1  Afaro.  /?e/?.  309. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J.  The  practice  of  Pennsylvania  is  too  well  settled  to 
be  now  shaken,  that  a  judgment  may  be  entered,  or  execution  is- 
sued, after  the  death  of  the  defendant,  and  that  the  execution  has 
relation  to  the  first  day  of  the  preceding  term.  This  legal  fiction 
works  no  injustice  between  the  parties  themselves,  or  their  legal 
representatives,  and  may  be  justified  by  the  consideration  that  the 
practice  facilitates  the  collection  of  debts,  certainly  due,  from  an 
estate,  acknowledged  to  be  solvent.  If  we  were  now,  for  the 
first  time,  to  consider  whether  legal  relations  and  legal  fictions 
should  be  introduced,  it  would  perhaps  be  wise  to  inquire  into,  and 
sift  most  minutely  the  foundations  on  which  they  were  support- 
ed. This,  however,  is  not  a  case  where  rights  of  the  parties  only 
are  involved,  but  it  concerns  creditors,  and  the  responsibility  of 
administrators.  It  is  the  case  of  an  insolvency,  and  an  attempt, 
by  means  of  a  legal  fiction,  to  deprive  other  creditors  of  a  vested 
right.  Justice,  in  such  a  case,  would  seem  to  require,  that,  upon 
an  application  to  the  court,  an  execution  issued  under  such  circum- 
stances should  be  set  aside,  and  the  plaintiff  put  to  his  scire  facias, 
which  would  afford  the  administrator  an  opportunity  of  taking  de 
fence  to  the  action.  Fictions  were  not  intended  to  do  injustice, 
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nor  should  they  be  permitted  to  interfere  with  the  operation  of  a 
most  beneficial  statute.  By  the  llth  section  of  the  act  of  as- 
sembly of  1794,  all  debt's,  owing  by  any  person  within  this  state, 
at  his  or  her  decease,  shall  be  paid  by  the  executors  or  adminis- 
trators, in  a  manner  therein  prescribed.  And,  to  the  end  that 
due  regard  may  be  had  to  creditors,  it  is  provided,  that  no  admi- 
nistrator shall  be  compelled  to  make  distribution  of  the  goods  of 
any  person  dying  intestate,  until  one  year  be  fully  expired,  after 
the  intestate's  death.  This  act  is  directory,  and  imperative  upon 
executors  and  administrators,  and  in  terms  includes  all  debts  owing 
by  the  deceased,  and,  as  they  ranked,  whether  by  judgment,  bond, 
or  simple  contract,  at  the  time  of  the  death  of  the  testator,  or  in- 
testate. The  right  of  the  creditor  became  vested,  to  be  paid  in 
the  order  pointed  out  by  the  act,  which  the  executors  or  adminis- 
trators cannot  vary,  without  a  devastavit.  What,  then,  is  the 
matter  submitted  to  the  court,  but  an  attempt,  by  means  of  a  legal 
fiction,  which  was  never  in  the  contemplation  of  the  legislature, 
to  change  the  rights  of  creditors,  by  the  mere  act  of  issuing  an  ex- 
ecution after  the  death  of  the  intestate.  Establish  the  principle, 
contended  for  by  the  plaintiff  in  error,  and  it  will  be  unsafe  for  an 
executor  to  pay  the  funeral  expenses,  servants'  wages,  the  physi- 
cian's bill,  or  indeed  the  necessary  expenses  of  letters  of  adminis- 
tration, until  the  intervention  of  a  term  after  the  death.  A  cre- 
ditor, with  a  warrant  of  attorney  to  confess  a  judgment,  would 
have  it  in  his  power  to  sweep  the  whole  estate,  in  prejudice  of 
debts  of  equal  or  superior  degree,  contrary,  as  I  believe,  to  the 
manifest  intent  and  policy  of  the  act  of  1794.  A  judgment  en- 
tered more  than  a  year  would  be  postponed  to  a  debt,  where  there 
was  a  warrant  of  attorney  to  confess  judgment,  and  that  without 
the  probability,  by  any  legal  diligence,  of  preventing  it.  One 
would  be  compelled  to  resort  to  a  scire  facias,  whilst  the  other 
would  enter  his  judgment,  ar.d  issue  immediately  his  execution, 
which  would  secure  a  preference  for  his  debt.  It  was  one  among 
the  many  humane  and  benevolent  purposes  of  this  act,  to  prevent 
this  legal  scramble  for  the  assets  of  deceased  insolvents.  And  the 
more  effectually  to  carry  their  intention  completely  into  effect,  the 
legislature  have  given  the  executor  one  year,  that  he  may  ascer- 
tain the  assets,  and  make  the  legal  distribution  of  the  estate,  in  the 
manner  there  prescribed.  I  am  the  more  confirmed  in  my  views 
of  this  point,  as  it  is  sustained  by  the  authority  of  the  case  of 
Wood  and  Hopkins,  Penningtori's  Reports,  689,  determined  by 
the  Supreme  Court  of  New  Jersey,  where  they  have  a  similar  act 
of  assembly. 

As  my  opinion  is  founded  on  the  operation  of  the  act  of  1794, 
it  would  be  an  affectation  of  legal  research,  to  examine  particularly 
the  English  decisions,  and  point  out  in  what  respects  they  differ 
from  the  law  of  Pennsylvania. 

Judgment  affirmed* 

VOL.  xv.  P 
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BURLING  and  Wife  against  NEIGH,  Executor  of  NEIGH, 
and  others,  terre-tenants. 

IN  ERROR. 

Agreement  with  the  defendant,  an  executor,  by  the  plaintiff',  a  legatee,  to  waive 
the  legacy,  in  consideration  of  five  hundred  dollars  to  be  paid  to  the  plaintiff 
by  promissory  notes  drawn  by  the  defendants.  The  notes  were  drawn,  and  the 
plaintiff  signed  a  paper,  acknowledging  he  had  received  them,  to  be  in  full, 
««  when  paid,"  of  all  demands  against  the  estate  of  the  testator,  field,  not  to  be  a 
substitution  of  the  personal  responsibility  of  the  defendant  for  that  of  the  estate. 

ERROR  to  the  Court  of  Common  Pleas  of  Northampton  county, 
in  an  action  of  debt  brought  by  Andrew  Durling  and  Susannah, 
his  vyife,  against  James  Neigh,  executor  of  Andrew  Neigh,  de- 
ceased, and  James  Neigh,  Jeremiah  Neigh,  and  James  Hender- 
son, devisees  and  tenants  of  the  lands  of  which  Andrew  Neigh 
died  seised. 

The  plaintiff  in  error,  who  was  also  plaintiff  below,  declared  for 
a  legacy  bequeathed  to  his  wife  by  the  last  will  and  testament  of 
tflndreto  Neigh,  deceased,  and  charged  upon  the  lands  devised  to 
the  terre-tenants.  The  defendants  pleaded  payment  with  leave, 
&c. 

The  plaintiff  gave  in  evidence,  on  the  trial,  the  last  will  and  tes- 
tament of  Andrew  Neigh,  deceased,  dated  21st  of  Nove?nber,  1815. 
proved  13th  of  January,  1816. 

Caveat  against  the  probate  thereof,  by  Samuel  Neigh,  dated  the 
6th  of  December,  1815,  withdrawn  the  13th  of  January,  1816. 
The  defendants  having  given  the  notice  of  special  matter,  dated 
the  llth  of  Jlpril)  1825,  hereafter  mentioned,  proved  the  follow- 
ing receipt,  signed  by  the  plaintiffs,  "received,  December  7th, 
1816,  of  James  Neigh,  executor  of  the  estate  of  Andrew  Neigh, 
deceased,  his  different  notes  for  five  hundred  dollars,  when  paid, 
in  full  of  all  demands  against  the  said  estate  of  Andrew  Neigh, 
deceased." 

The  defendants  offered  in  evidence  the  record  of  a  suit,  Andrew 
Durling  v.  James  Neigh,  in  the  Court  of  Common  Pleas  of 
Northampton  county,  of  JlprilTerm,  1824,  No.  75. 

To  the  admission  of  which  the  plaintiffs  objected  that  it  was  not 
pertinent  to  the  issue;  that  no  notice  had  been  given  to  the  plain- 
tiffs to  produce  the  promissory  note  on  which  the  said  action  was 
alleged  to  be  founded;  that  the  said  suit  or  action  was  still  depend- 
ing, and  that  no  notice  thereof  was  given  in  the  defendants'  notice 
of  special  matter.  The  court  overruled  the  objection,  and  admit- 
ted the  record  in  evidence. 

The  following  was  the  notice  of  special  matter: — 

In  this  action,  under  the  pleas  therein  entered,   the   defendants 
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will  offer  evidence  to  prove  that  some  time  in  the  year  1815,  or 
1816,  a  settlement  was  made  between  the  plaintiff,  Andrew  Bur- 
ling, and  James  Neigh,  one  of  the  defendants;  whereby  it  was 
agreed,  that  the  said  James  Neigh  should  execute  notes  to  the 
amount  of  four  or  five  hundred  dollars  in  favour  of  the  said  *ftn- 
drew,  payable  at  different  periods,  which  when  done  should  be 
in  lieu  of  the  devise  contained  in  the  last  will  of  Andrew  Neigh, 
deceased,  in  favour  of  the  plaintiffs,  and  upon  which  this  suit  is 
founded  ;  which  devise  amounted  to  the  sum  of  seventy-five 
pounds.  That  the  said  notes  have  been  actually  executed  and  de- 
livered to  the  aforesaid  Andrew  Durling,  and  accepted  by  him 
in  full  of  the  legacy  or  devise  aforesaid,  and  have  been  since  that 
time  discharged  by  the  said  James  Neigh." 

The  plaintiffs  requested  the  court  to  charge  the  jury, — 

1.  That  if  a  creditor  takes  a  new  security,  of  an  equal  or  infe» 
rior  degree  from  his  debtor,  it  is  not  an  extinguishment  of  the  ori- 
ginal claim. 

2.  That  a  note  is  not  an  extinguishment  of  a  prior  debt,  unless 
it  is  expressly  agreed  by  the  creditor  to  receive  it  in  payment 
and  discharge  of  the  original  claim;  nor  would  a  judgment  reco- 
vered on  such  note  operate  as  an  extinguishment,  unless  payment 
has  been  actually  received  on  it. 

3.  That  the  legacy  bequeathed  to  the  wife  of  the  plaintiff*  is  a 
lien  upon  the  lands  of  the  testator,  in  the  hands  of  the  devisees 
and  tenants;  and,  being  so,  a  note  or  bond  taken  therefor  would 
be  a  security  of  an  inferior  degree,  and  that  the  acceptance  of  such 
bond  or  note  would  not  be  an  extinguishment  of  the  legacy. 

4.  That  as  the  receipt  of  the  plaintiff  to  James  Neigh  for  these 
notes  declares,  that  "ichenpaid"  they  will  be  in  full  of  all   de- 
mands against  the  testator's  estate,  such  notes,  in  law,  are  only  a 
collateral  security  for  the  legacy;  and  that  a  note  taken  as  a  col- 
lateral security,  does  not  work  an  extinguishment  of  the  preceding 
debt. 

5.  That  the  acceptance  of  a  bond  or  note  from  James  Neigh  for 
the  payment  of  money  due  by  him  and  the  other  defendants,  when 
they  (the  other  defendants,)  were  not  of  the  age  of  twenty-one 
years,  does  not  impair  or  affect  the  right  of  the  plaintiff*  to  pursue 
the  lands  charged  with  the  payment  of  the  legacy. 

Answers  of  the  court: — 

1.  It  is  admitted  that  if  a  creditor  takes  a  security  of  an  equal 
or  inferior  degree  from  his  debtor,  it  is  not  of  itself  an  extinguish- 
ment of  the  original  claim.     But  if  such  security  is  accepted  as  a 
payment  or  satisfaction  of  such  original  claim,  it  is  a  discharge  of 
such  claim;  and  whether  such  security  has  been  so  accepted  is  a 
question  of  fact,  of  which  the  jury  are  to  judge,  and  decide  under 
all  the  circumstances  of  the  case. 

2.  A.  note  is  not  an  extinguishment  of  a  prior  debt,  unless  the 
creditor  agrees  to  receive  it  in  payment  and  discharge  of  the  ori- 
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ginal  claim.  Nor  would  a  judgment  recovered  on  such  note  ope- 
rate as  an  extinguishment  of  such  prior  debt,  under  such  circum- 
stances. But,  if  the  creditor  accepts  such  note,  retains  the  same 
in  his  possession,  and  prosecutes  an  action  on  it  against  the  debtor, 
and  recover  judgment,  such  acts  are  proper  for  the  consideration 
of  the  jury,  and  an  actual  payment  of  the  note  is  not  indispensably 
necessary.  The  jury  must  be  satisfied  that  the  parties  agreed  that 
such  note  was  accepted  in  satisfaction  and  payment  of  such  origi- 
nal claim,  otherwise  it  will  not  be  a  discharge  of  the  original 
claim. 

3.  There  is  no  doubt  that  the  legacy  bequeathed  to  the  plaintiff's 
wife    was   originally    a   lien  on  the  testator's  lands   in  the  pos- 
session of  his  devisees  and  terre-tenants.     But  the  plaintiff,  by 
accepting  the  notes  of  ./awes  Neigh,   might  discharge  that  lien, 
and  if  the  jury  are  of  opinion  that  the  plaintiff,  Andrew  Durling, 
accepted  the  notes  of  James  Neigh  for  five  hundred  dollars,  in 
lieu  and  satisfaction  of  the  legacy  of  two  hundred  dollars,  such  ac- 
ceptance would  operate,  not  as  an  extinguishment,  but  as  an  actual 
discharge  of  the  legacy.     Three  notes  of  one  hundred  dollars  each 
have  been  paid;  Andrew  Durling  retains  the  the  other  notes. 
He  has  not  offered  to  deliver  up  the  last  mentioned  notes  to  James 
Neigh,  but  has  sued  out  one  of  them  and  recovered  a  judgment 
upon  it.     Notwithstanding  all  these  circumstances,  the  jury  must 
be  convinced  that  the  parties  intended  to  discharge  and  exonerate 
the  real  estate  from  the  legacy. 

4.  The  expression  contained  in  the  receipt  of  Andrew  Dur- 
ling to  James  Neigh,  "that  when  paid  they  will  be  in  full  of  all 
demands  against  the  testator's  estate,"  do  not  necessarily  imply  that 
the  notes  mentioned  in  the  said  receipt  are  only  a  collateral  securi- 
ty for  the  legacy.     These  expressions  would  only  seem  to  have 
referred  to  the  nature  of  the  debt,  for  payment  of  which  the 
notes  were  given.     A  note  given  as  a  collateral  security  does  not 
work  an  extinguishment  of  the  preceding  debt. 

5.  The  defendants  in  this  action   were,  at  the  time  the  notes 
were  given  by  James  Neigh  io  Andrew  Durling,  tenants  in  com- 
mon of  the  lands  devised  by  the  will  of  Andrew  Neigh,  deceased. 
.By  Andrew  Durling^  s  acceptance  of  the  notes  of  James  Neigh,  one 

of  the  tenants  in  common,  his  claim,  secured  by  the  notes  became 
confined  to  the  notes,  and  the  legacy  secured  to  Susannah  Dur- 
ling, his  wife,  by  the  will  of  Andrew  Neigh,  against  all  the  tenants 
in  common,  was  discharged,  the  infancy  of  the  other  tenants  in 
common,  to  the  contrary  notwithstanding,  if  such  was  the  agreement 
of  Andrew  Durling  and  James  Neigh. 

The  following  were  the  errors  assigned; — 

1.  The  court  below  erred  in  admitting  in  evidence  the  record  of 
the  suit  Andrew  Durling  v.  James  Neigh;  because  the  said  re- 
cord was  not  pertinent  to  the  issue  trying  in  this  suit.  No  notice 
was  given  to  the  plaintiffs  to  produce  the  note  on  which  that  suit 
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was  founded,  the  said  suit  was  still  depending,  and  the  defendants 
gave  no  notice  thereof  in  the  notice  of  special  matter  given  by  him  to 
the  plaintiffs,  as  required  by  the  llth  and  12th  Rules  of  the  Court 
of  Common  Pleas  of  Northampton  county,  title  "pleading." 

2.  The  court  erred  in  their  charge  to  the  jury,  as  to  the  legal  ef- 
fect of  the  evidence  gfvetHn  the  cause,  and  submitting  to  the  jury 
as  matter  of  fact  for  their  consideration  that  which  was  properly 
a  matter  of  law,  and  upon  which  the  court  should  and  ought,  under 
the  points  propounded,  to  have  given  a  legal  opinion  to  the  jury. 

3.  That  the  court  erred  in  saying,  that  the  acceptance  of  the 
notes  as  a  payment  or  satisfaction  was  a  discharge  of  the  claim, 
when  it  was  proved  that  the  said  notes  were  received  to  be  in  full 
only  when  paid.     The  court  did  not  fully  and  correctly  answer 
the  first  point  propounded. 

4.  That  the  court  did  not  charge  correctly  in  answer  to  the  2d 
point,  in  saying  that  "  if  the  creditor  accepts  such  note,  retains  the 
same  in  his  possession,  and  prosecutes  an  action  on  it  against  the 
debtor  and  recovers  judgment,  such  acts  are  proper  for  the  consid- 
eration of  the  jury,  and  an  actual  payment  of  the  note  is  not  indis- 
pensably necessary,  &c.,"  nor  has  the  court  fully  answered  the  said 
point. 

5.  The  court  erred  in  answering  the  3d  point,  and  in  saying 
"•Andrew  Durling  retained  the  other  notes;  he  has  not  offered  to 
deliver  up  the  last  mentioned  notes  to  James  Neigh,  but  has  sued 
out  one  of  them,  and  has  recovered  judgment  upon  it."     That  be- 
ing a  fact  proper  for  the  jury,  and  not  for  the  court  to  determine; 
and  the  court  have  not  fully  answered  the  said  point. 

6.  That  the  court  erred  in  answering  the  4th  point,  and  in  say- 
ing, "  that  the  receipt  of  Andrew  Darling1  to  James  Neigh,  that 
when  paid  they  would  be  in  full  of  all  demands  against  the  testa- 
tor's estate,  does  not  necessarily  imply  that  the  notes  mentioned  in 
the  said  receipt  are  only  a  collateral  security  for  the  legacy.    These 
expressions  would  only  seem  to  have  reference  to  the  nature  of  the 
debt,  for  payment  of  which  the  notes  were  given."     And  the 
court  have  not  fully  answered  the  said  point. 

7.  The  court  have  not  fully  answered  the  5th  point,  and  have 
erred  in  not  laying  the  point  as  stated,  before  the  jury  as  law. 

8.  That  there  was  error  in  recording  a  verdict  and  entering 
judgment  for  the  defendants,  on  the  finding  returned  by  the  jury. 

9.  That  the  jury  weresworn  to  try  the  issue  joined  between  the 
parties  as  they  stood  on  the  record;  whereas  James  Neigh,  one  of 
the  terre-tenants,  had  never  appealed  from  the  award  of  arbitrators 
made  in  the  case. 

Brooky  for  the  plaintiffs  in  error. 
Scott,  contra. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  Although  nine  errors  are  assigned,  there  is  really 
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but  one  point  in  the  cause.  This  practice  of  putting  the  same 
point  in  a  variety  of  ways  leads  to  a  waste  of  time,  and  a  silly  re- 
petition of  the  same  arguments,  and  imposes  an  unnecessary  bur- 
den on  the  judges  of  this  court,  (already  tasked  beyond  the  power 
of  performance,)  in  seeking  for  two  grains  of  wheat  in  two  bushels 
of  chaff.  It  is,  however,  but  fair  to  say,  that  in  this  cause  the 
counsel  conducted  the  argument  with  great  propriety;  and  it  is  to 
be  understood 'that  I  speak  of  the  practice  generally,  when  I  say 
it  calls  for  severe  reprehension.  It  is  indefensible  on  the  score 
even  of  caution,  or  a  prudent  attention  to  assigning  the  errors  in 
such  a  way  as  to  give  the  party  the  benefit  of  every  sort  of  excep- 
tion; for  surely  no  counsel  is  so  ignorant  as  to  be  unable  to  discern 
the  substantial  points  of  his  cause,  and  if  these  be  against  him  no 
turning  or  twisting,  or  shifting  or  management,  will  make  them  bet- 
ter. Here  the  plaintiff  in  error  has  one  good  point,  and  he  should 
have  been  content  to  avail  himself  of  substance  without  catching  at 
shadows.  It  seems  the  validity  of  the  will  under  which  the  plain- 
tiff claims,  was  at  one  time  disputed,  but  the  parties  agreed  that 
all  objections  should  be  withdrawn,  in  consideration  of  five  hun- 
dred dollars  to  be  secured  to  the  plaintiff  by  promissory  notes 
drawn  by  the  defendant.  The  notes  were  in  fact  drawn,  and  the 
plaintiff  signed  a  paper  in  which  he  acknowledged  that  he  had  re- 
ceived them  to  be  in  full,  "when  paid,"  of  all  demands  against 
the  estate  of  the  testator;  and  the  court  directed  the  jury  that  this 
was  a  substitution  of  the  personal  responsibility  of  the  defendant, 
even  before  the  notes  should  be  paid,  for  the  responsibility  of  the 
estate.  In  this  there  was  such  glaring  error  as  to  render  further 
remark  unnecessary.  The  judgment  therefore  is  reversed,  and  a 
venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[PHILADELPHIA,  JANUARY  8,  182r.] 

KUHN  against  NIXON  and  another. 

MOTION  FOR  NEW  TRIAL. 

Equitable  principles  are  to  be  applied  by  a  jury,  under  the  direction  of  the  court, 
in  the  same  manner  as  legal  ones;  and  the  remedy,  on  motion  for  a  new  trial,  is 
the  same. 

What  circumstances  will  give  to  a  separate  debt  of  some  of  the  partners  the  cha- 
racter of  a  partnership  debt. 

THIS  cause  was  tried  before  the  Chief  Justice  at  Nisi  Prius  in 
February  last,  and  a  verdict  was  rendered  in  favour  of  the  defend- 
ants. The  plaintiff  now  moved  for  a  new  trial. 
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It  was  an  action  for  money  had  and  received,  and  was  brought 
by  Hartman  Kuhn  against  Henry  Nixon  and  Richard  Willing, 
to  recover  of  them,  as  assignees  of  James  and  John  Gibson,  a 
rateable  proportion  of  a  debt  which  he  asserted  the  defendants 
were  liable  to  him  for,  and  on  the  trial  the  circumstances  appeared 
to  be  as  follows. 

On  the  1st  of  July,  1813,  articles  of  co-partnership  were  agreed 
upon  between  Thomas  Conaroe,  Richard  Conaroe,  James  Gibson, 
and  John  Gibson,  for  five  years,  to  carry  on  the  lumber  business 
in  the  name  of  T.  Conaroe  and  Co.  on  premises  situate  on  the  river 
Delaware  above  Philadelphia,  and  owned  by  J.  and  J.  Gibson: 
the  capital  ten  thousand  dollars,  to  be  equally  advanced  by  the  par- 
ties, who  were  equally  to  share  in  the  profit  and  loss:  Richard 
Conaroe  to  devote  his  time  to  the  lumber  yard,  and  receive  five 
hundred  dollars  a  year  for  it,  and  each  partner  to  give  advice  and 
assistance  free  of  charge.  Thomas  Conaroe  assigned  his  lease  of 
the  wharf,  &c.  on  the  premises,  and  J.  and  J.  Gibson  leased  the 
wharf,  meadow,  &c.  to  the  concern,  at  a  rent  to  be  fixed.  The 
partnership  went  into  operation,  and  in  the  fall  of  1817,  having 
about  a  million  feet  of  unsawed  timber  on  hand,  John  Gibson 
suggested  to  the  other  partners  the  purchase  of  a  steam  saw-mill 
owned  by  F.  Markoe,  which  he  was  willing  to  sell,  and  stated 
that  if  he  would  take  ten  thousand  dollars  in  lumber,  it  would  be 
advisable  to  purchase  it;  to  this  they  all  agreed.  The  proposition 
being  made  to  Markoe,  he  assented.  A  few  days  after,  he  said  he 
had  rather  take  a  less  price  in  money  on  a  credit,  and  it  was  final- 
ly agreed  to  purchase  the  mill  for  eight  thousand  dollars  on  credit. 
Accordingly,  on  the  29th  of  November,  1817,  Markoe  declared 
lie  considered  the  Messrs.  Gibsons  sufficient  for  the  purchase  mo- 
ney, and  conveyed  the  mill  to  James  and  John  Gibson  in  fee, 
and  took  their  bond  and  warrant,  and  a  mortgage  for  the  payment 
of  the  eight  thousand  dollars,  on  or  before  the  29th  of  November, 
1820,  with  interest  half  yearly  at  the  expiration  of  one  year  from 
the  date.  The  property  was  held  by  Markoe,  subject  to  a  ground 
rent  of  six  hundred  dollars  and  upwards  per  annum.  Markoe  as- 
signed the  bond,  warrant,  and  mortgage  to  the  plaintiff,  Kuhn, 
on  the  8th  of  December,  1817,  and  the  plaintiff  entered  up  judg- 
ment on  the  bond  in  February,  1821. 

On  the  26th  of  *ftpril,  1819,  an  agreement  to  dissolve  the  part- 
nership was  signed  by  all  the  partners;  the  settlement  of  the  affairs 
of  the  concern  to  be  made  by  James  and  John  Gibson;  on  the 
same  day,  T.  and  R.  Conaroe  assigned  to  J.  and  J.  Gibson,  reci- 
ting that  they  were  indebted  to  them  for  money  advanced,  and  con- 
veyed to  them,  "their  executors,  administrators,  and  assigns,  all 
the  partnership  stock,  debts,  goods,  and  chattels,  and  effects,  and 
all  the  partnership  estate  whatsoever,"  to  hold  to  the  said  J.  and 
J.  G.  their  executors,  administrators,  and  assigns  for  their  own 
use,  &c.  On  the  28th  of  rfprit,  1819,  J.  and  ./.  Gibson  assigned 
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to  the  defendants  in  trust  that  they  should,  out  of  the  proceeds  of 
the  assigned  property,  in  the  first,  place,  pay  "  all  the  debts  due 
and  owing  by  the  late  firm  of  T.  and  R.  Conaroe  and  Co:" 

To  prove  that  the  saw-mill  was  in  fact  a  partnership  purchase, 
and  the  debt  a  partnership  debt,  the  plaintiff  relied  upon  evidence 
which  he  gave  at  the  trial,  that  the  mill  was  repaired  and  worked 
by  the  firm:  that  in  an  advertisement  in  May,  1818,  by  the  firm, 
that  the  mill  was  ready  to  work  and  soliciting  business,  it  was  said 
to  belong  to  the  firm:  the  firm  paid  all  expenses  and  received  the 
profits  without  paying  any  rent  to  J.  and  J.  Gibson:  in  1818  the 
firm  erected  a  wood  house,  and  made  alterations  in  the  mill,  and 
sawed  lumber:  they  paid  half  a  year's  ground  rent  on  the  mill  in 
that  year,  and  interest  on  the  mortgage  to  Markoe,  from  which  and 
other  circumstances  they  contended  that  it  was  the  understanding 
of  all  the  partners  that  the  saw-mill  was  partnership  property. 
They  also  gave  in  evidence  conversations  on  the  part  of  Nixon,  one 
of  the  defendants,  soon  after  the  assignment,  in  which  he  gave  di- 
rections concerning  the  management  of  the  saw-mill,  on  behalf  of 
the  assignees;  and  the  acts  and  entries  of  John  Gibson,  as  agent  of 
the  assignees,  in  relation  to  the  property,  especially  his  paying  in- 
terest on  the  mortgage.  On  the  other  hand,  the  defendants  alleged 
that  the  saw-mill  did  not  pass  to  the  firm  under  the  assignment, 
and  adduced  evidence  to  prove  that  the  cost  of  the  mill  was  never 
entered  in  the  partnership  books;  that  the  mill  was  never  worked 
after  the  assignment;  that  John  Gibson's  acts,  as  agent  of  the  as- 
signees, were  never  recognized  by  them:  that  Nixon  acted  without 
authority:  that  the  creditors  of  the  partnership,  who  were  note-hold- 
ers, released,  upon  a  belief  founded  on  papers  and  documents  shown 
them  by  J.  and  J.  Gibson,  that  the  partnership  effects  were  to  be 
for  the  sole  benefit  of  the  note-holders;  and  that  the  assignees  re- 
fused to  receive  from  J.  and  J.  Gibson  a  conveyance  of  the  saw- 
mill, when  tendered  to  them  some  short  time  after  the  aasignment. 

The  Chief  Justice  instructed  the  jury  fully  as  to  the  facts,  and 
then  gave  his  opinion  on  the  points  of  law,  as  follows. 

1.  Did  the  interest  of  T.  and  R.  Conaroe  in  the  mill  estate  pass 
by  their  deed  to  Messrs.  Gibson?     My  opinion  is,  that  it  did  pass. 

2.  Did  the  mill  estate  pass  by  the  deed  from  Messrs.  Gibson  to 
the  defendant?     My  opinion  is,  that  it  did  not  pass. 

3.  Were  the  defendants  esto'pped,  by  the  payment  of  interest 
on  the  bond  and  mortgage,  made  to  the  plaintiff  by  John  Gibson, 
their  agent,  from  denying  that  this  was  a  debt  owing  to  the  late 
firm  of  T.  and  R.  Conaroe  and  Co.     In  my  opinion,  they  were 
not  estopped. 

4.  Supposing  this  to  be  a  partnership  debt,  was  the  plaintiff 
precluded  from  a  right  to  prosecute  this  action,  by  the  judgment 
which  he  entered  on  the  bond  of  Messrs.  Gibson,  in  February, 
1821?     My  opinion  is,  the  plaintiff  was  not  precluded  from  this 
action,  by  the  entry  of  the  judgment. 
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5.  Suppose  the  release  to  have  been  executed  by  the  creditors 
to  Messrs  Gibson,  in  consequence  of  an  error  into  which  they  had 
been  led  by  misrepresentations  of  Messrs.  Gibson,  concealing  from 
them  that  this  was  a  partnership  debt,  would  that  affect  the  plain- 
tiff's right  of  recovery. 

OPINION.  The  plaintiff's  right  of  recovery,  if  otherwise  good, 
could  not  be  affected  by  the  supposed  misrepresentations,  although 
the  releases  to  Messrs.  Gibson  would  thereby  be  rendered  void. 

The  Chief  Justice  then  informed  the  jury,  that  their  verdict 
should  depend  on  a  point  which  it  was  not  for  him  to  decide, 
viz.  whether  the  debt  due  on  the  purchase  of  the  mill,  was  a  debt 
due  from  the  late  firm  of  T.  and  R.  Conaroe  and  Co.  As  to  that, 
he  would  lay  down  one  or  two  principles  of  law.  If  the  purchase 
was  made  by  the  firm,  it  might  be  considered  as  a  debt  due  from 
the  firm,  though  Messrs.  Gibson  had  taken  the  deed  to  themselves, 
and  given  their  own  bond  and  mortgage  to  Markoe.  So  it  might 
be  considered  as  a  debt  due  from  the  finm,  if  it  appeared,  by  en- 
tries in  the  books  of  the  firm,  or  other  unequivocal  conduct  of  the 
partners,  that  it  was  acknowledged  by  them  as  a  debt  due  from 
the  firm.  To  judge  merely  from  the  writings,  viz.  the  convey- 
ance to  Messrs.  Gibson  by  Markoe,  and  their  bond  and  mortgage 
to  him,  it  would  not  be  a  partnership  debt.  But  the  jury  were  to 
take  into  consideration  the  parol  evidence  given  on  the  facts  he 
had  mentioned,  and  decide  on  the  whole  whether  it  was  a  part- 
nership debt  or  not.  If  it  was,  their  verdict  should  be  for  the  plain- 
tiff; but,  if  not,  for  the  defendants.  The  jury  gave  a  verdict  for 
the  defendants. 

The  plaintiff  filed  the  following  reasons  for  granting  a  new 
trial : — 

1.  Because  the  evidence  produced  in  this  cause  was  sufficient,  in 
law,  to  prove  that  the  debt  due  for  the  purchase  of  a  steam  saw- 
mill (and  for  which  the  plaintiff  brought  this  action)  was  a  co-part- 
nership debt  of  T.  and  R.  Conaroe  and  Co.  and  also  to  prove  the 
plaintiff's  right  to  recover  the  same  from  the  defendants. 

2.  Because  the  said  evidence  was  sufficient,  in  law,   to  prove 
that  the  said  mill  was  the  co-partnership  property  of  the  said  T. 
and  R.  Conaroe  and  Co.,  and  was  vested  in  the  said  defendants, 
in  trust  to  pay  the  said  co-partnership  debt. 

3.  Because  the  court  did  not  state  what  was  the  law  and  equity 
of  the  case  arising  out  of  the  evidence,  and  charge  the  jury  to  find 
accordingly;  but  left  the  jury  to  collect  the  law  and  equity  from  the 
evidence. 

4.  Because  the  Court  did  not  charge,  that  the  debt  for  which 
the  action  was  brought,  was  a  debt  of  T.  and  R.  Conaroe  and  Co. 
within  the  true  meaning  of  the  deed  of  assignment  of  James  and 
John  Gibson  to  the  defendants,  and  that  therefore  the  plaintiff  had 
a  right  to  recover. 

VOL.  xv.  Q 
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5.  Because  the  verdict  is  against  law  and  evidence,  in  this,  lhat 
the  debt  contracted  for  the  saw-mill  was  a  debt  of  T.  and  JR.Co- 
naroe,  and  therefore  the  plaintiff  had  a  right  to  recover. 

The  Chief  Justice  reported  the  case,  and  said  that  the  cause 
turned  upon  the  fact  whether  the  plaintiff's  debt  was  due  from  Co- 
naroe  and  Co.,  which  he  left  to  the  jury, — that  the  fact  was  per- 
plexed, and  he  should  not  have  been  dissatisfied,  had  the  jury 
found  one  way  or  the  other. 

Condi/,  for  the  plaintiff.  It  is  time  for  the  court  to  take  a  more 
decided  stand  in  charging  juries  in  equity  cases.  Courts  of  chan- 
cery act,  almost  altogether,  without  a  jury.  The  court  ought  to 
order  a  new  trial,  in  all  cases,  where  the  jury  have  drawn  an  in- 
feience  in  matter  of  fact  different  from  what  a  discreet  judge  would 
have  done.  This  is  the  principle  which  I  wish  now  to  be  esta- 
blished. The  advertisement  of  Conaroe  and  Co.,  that  they  had 
purchased  the  steam  mill,  amounted  to  a  written  declaration  of 
trust,  on  the  part  of  Gibson,  that  they  held  the  property  for  the* 
partnership.  He  then  made  two  points. 

1.  Did  the  mill  property  pass  by  the  assignment  to  the  defend- 
ants ? 

2.  Was  the  purchase  money  a  partnership^debt  ? 

Condy  made  particular  remarks  on  the  evidence,  in  order  to 
show  that  all  the  parties  considered  the  mill,  &c.,  as  their  pro- 
perty, and  that  Mr.  Nixon,  after  the  assignment  to  the  defend- 
ants, considered  the  property  as  being  vested  in  the  assignees.  He 
then  referred  to  the  authorities,  to  establish  the  principles  for  which 
he  contended.  Gow  on  Partnership,  (2d  Ed.}  47,  48,  254,  291, 
308,  309,  310,  311,  312.  10  Johns.  505.  3  Ves.  #  B.  38,  40. 
2  Merrivale,  37.  1  Vern.  390.  Effects,  in  a  devise,  are  synony- 
mous with  worldly  substance,  and  include  real  estate.  Cowp.  304, 
307. 

The  steam  engine,  which  was  the  chief  value  of  the  property, 
was  personal  property.  It  would  have  been  wrong  in  Messrs. 
Gibson,  when  they  made  their  assignment,  not  to  take  care  that 
the  partnership  debts  should  be  paid  from  the  partnership  proper- 
ty. They  ought  not  to  have  paid  their  private  debts  out  of  the 
partnership  property. 

Binnty,  for  the  plaintiff.  The  opposite  argument  would  destroy 
the  present  system  of  equity  in  Pennsylvania,  and  transfer  all 
power  from  the  jury  to  the  court.  The  constitution  gives  the 
jury  the  power  possessed  by  them  before.  The  court  decides  the 
principles  of  equity  by-  which  the  jury  are  to  be  governed.  A 
new  trial  will  not  be  granted,  because  it  is  a  verdict  against  evi- 
dence, if  the  judge  is  not  dissatisfied.  2  Binn.  10S.  3  Binn.  317. 
.2  Serg.  $  Rawle,  1 3,4. 

1.  The  steam  mill  property  did  not  pass  to  the  defendant. 

2.  As  to  its  being  a  partnership  debt,  it  was  zfact  for  the  jury. 

3.  The  jury  were  right,  that  it  was  not  a  partnership  debt. 
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Binney  went  through  the  evidence,  and  commented  on  it. 

The  plaintiff  has  no  equity  against  the  defendants:  he  is  assignee 
of  a  bond  and  mortgage  given  by  Messrs.  Gibson, — to  them  only  he 
looked, — he  never  had  the  least  communication  with  the  Conaroes, 
nor  in  any  manner  trusted  to  them.  The  mill  property  was  worth 
nothing,  and  therefore  contributed  nothing  to  the  partnership  stock. 

1.  The  mill   did  not  pass  to  the  defendants:  the  deed  has  no 
words  of  inheritance.    It  speaks  of  personal  property  only, — it  re- 
fers to  a  settlement  between  the  partners,  which  does  not  mention 
it  as  part  of  their  stock.     As  to  third  persons,  at  least,  it  was  real 
property.   M'Dermot  v.  Lawrence,  7  Serg.  4*  Rawle,  438.     It 
was  never  the  intention  of  the  defendants  to  receive  this  property.  . 

2.  The  Chief  Justice  was  right  in  submitting  to  the  jury  the  fact, 
whether  this  was  a  partnership  debt.     To  look  to  the  writings,  it 
was  not  a  partnership  debt.     The  evidence  on  which  the  plaintiff 
relied,  was  parol,  and  was  necessarily  left  to  the  jury. 

3.  The  jury  decided  right.     The  original  contract  was  solely 
between  Markoe  and  Messrs.  Gibson.     The  seller  conveyed  to 
Messrs.  Gibson,  and  received  from  them  their  bond  and  mortgage; 
and  trusted  to  them  only.     It  is  dangerous  to  adopt  certain  equity 
principles,  used  in  England,  who  settle  these  matters  on  a  com- 
mission of  bankruptcy,  when  we  have  no  means  of  adopting  their 
whole  system. 

Chauncey,  for  the  defendants. — The  plaintiff  relies  on  three 
points. 

1.  The  verdict  is  against  evidence. 

2.  The  court  did  not  charge  the  law  and  equity  of  the  case. 

3.  The  court  did  not  charge  that  it  was  a  partnership  debt. 

The  judge  who  tried  the  cause  was  not  dissatisfied.  This  ought 
to  be  decisive;  but  the  verdict  was  right.  This  debt  was  originally 
contracted  on  the  credit  of  Messrs.  Gibson  only.  If  the  separate 
liability  of  one  partner  is  originally  relied  on,  the  partnership 
is  not  liable.  Gow,  169,  170,  266.  The  firm  is  not  bound,  where 
the  contract  is  made  expressly  on  the  credit  of  one  partner.  3  Chit. 
Com.  Law,  33S,  339,  232.  4  Esp.  N.  P.  Rep.  89.  Evans  v. 
Drummond,  3  Price's  Ex.  Rep  542.  Eden's  Bankrupt  Laws, 
158.  15  East,  7.  3  Barn.  <$•  Jild.  89.  A  dormant  partner  is  not 
liable,  where  the  other  partners  purchase  land,  and  take  a  deed  to 
themselves.  Fritz  v.  Waugh,  14  Mass.  424.  Clement  v.  Brush, 
3  Johns.  Cas.  180.  2  Marsh.  Rep.  (Kent,}  285.  If  Markoe 
agreed  to  accept  the  bond  and  mortgage  of  Messrs.  Gibson,  he  had 
no  right  to  have  recourse^  to  T.  and  R.  Conaroe,  though  he  knew 
the  property  was  purchased  for  the  use  of  the  partnership.  In  2 
Johns.  213,  one  of  five  partners  gave  bond  to  the  United  States 
for  goods  imported  by  the  partnership, — the  other  partners  held 
not  liable.  In  this  case,  the  suit  was  brought  by  the  surety  of  the 
obligor,  who  had  paid  the  bond  to  the  United  States.  This  mill 
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property  never  came  beneficially  to  the  Jirm,  nor  could  they  have 
compelled  Messrs.  Gibson  to  have  conveyed  to  their.,  having  paid 
nothing  for  it  and  it  never  having  been  entered,  as  part  of  the 
stock  of  the  firm,  on  their  books,  i  deny,  that  the  steam  engine 
attached  to  the  mill  was  personal  estate:  it  could  not  be  separated 
from  the  mill,  which  was  part  of  the  freehold. 

Hopkinson,  in  reply.    The  verdict  is  contrary  to  law  and  jus- 
tice.    The  Chief  Justice  did  not  say  that  he  was  satisfied,  but  that 
he  was  not  dissatisfied.     The  cause  was  so  perplexed,  that  had 
the  jury  found  one  way  or  the  other,  he  should  not  have  blamed 
them.     Causes  are  better  discussed  on  a  second  trial.     The  jury, 
in  this  case,  have  been  perplexed  by  a  mixture  of  law  with  the 
fact.     There  is  reason  to  doubt  whether  justice  has  been  done. 
The  courts  of  Pennsylvania  have  in  many  instances  led  the  way, 
which  the  English  courts  have  followed.     For  example,  setting 
aside  a  verdict  where  vindictive  damages  have  been  excessive. 
Lyon  v.  Bank  of  Pennsylvania.     Again,  in  libels,  the  defendant 
was  suffered  to  give  evidence,  in  mitigation  of  damages,  that  he 
was  not  the  original  author  of  the  scandal.  Kennedy  v. Gregory, 
and  Morris  \.  Duane.     The  question  is,  whether  the  plaintiff  is 
entitled  to  come  on  the  fund  in  the  defendants'  hands,  according 
to  the  deed  of  assignment;  that  is,  was  this  a  debt  for  which  Co- 
naroe  and  Co.  were  responsible?     It  is  immaterial  whether  the 
steam  mill  was  conveyed  to  the  defendants  or  not,  except  by  way 
of  argument,  to  show  that  it  was  a  partnership  debt:  so  it  might 
be  a  partnership  debt,  though  the  property  was  in  Messrs.  Gibson 
only.     He  contended,  that  the  mill  did  pass  to  the  defendants, 
and,  if  so,  there  was  a  misdirection  in  law,  for  which  there  should 
be  a  new  trial.     Real  estate  purchased  for  the  use  of  a  firm,  and 
used  in  the  business  of  the  firm,  is  part  of  the  stock  in  trade.     If 
any  payment  has  been  made  on  account  of  the  mill  purchase,  it 
has  been  from  partnership  funds.     A  partnership  creditor  may 
come  on  the  partnership  stock,  though  he  has  taken  separate  secu- 
rity by  specialty,  from  one  of  the  partners.     If  one  partner  bor- 
rows money  on  his  own  credit,  and  it  can  be  traced  to  the  part- 
nership fund,  it  becomes  a  partnership  debt.     On  these  princi- 
ples, the  mill  estate  was  partnership  stock.     In  cases  like  this,  a 
fee  may  pass  without  the  word  heirs.     The  deed  to  the  defendants 
conveys  all  the  partnership  effects,  which  comprehends  real  estate. 
But,  after  all,  the  decisive  question  is,  was  this  a  partnership  debt? 
He  then  argued,  from  the  evidence,  that  it  was  a  partnership  debt. 
It  was  wanted  for  partnership  purposes,  and  originally  agreed 
to  be  paid  for  by  the  lumber  of  the  partnership.     It  was  after- 
wards so  far  altered,  that  the  payment  was  to  be  of  a  less  sum  in 
money,  but  there  was  no  other  alteration,  and  the  mill  has  been 
used  for  partnership  purposes  only.     No  rent  was  charged  by 
Messrs.  Gibson  against  the  firm.     John  Gibson  paid  interest  on 
this  mortgage,  as  agent  of  the  defendants,  before  any  contest  arose, 
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which  shows  his  sense  of  it.  When  the  defendants  made  their 
first  dividend,  the  principal  of  this  debt  was  not  due;  but  the  in- 
terest had  been  paid  by  the  agent  of  the  defendants.  The  mill 
has  contributed  largely  to  the  partnership  fund,  by  sawing  their 
logs,  the  boards  made  from  which  logs  were  sold,  and  the  money 
brought  into  the  partnership  stock.  The  question  was  put  too 
broadly  to  the  jury,  to  decide  whether  it  was  a  partnership  debt, 
as  matter  of  fact. 

The  opinion  of  the  court,  (HUSTON,  J.  being  absent,)  was  de- 
livered by 

GIBSON,  J.  The  principles  which  must  guide,  in  motions  for  new 
trials,  are  the  same  whether  the  suit  be  an  action  strictly  at  the 
common  law,  or  substantially  a  bill  in  equity.  The  rules  of  equity 
are  as  well  defined  and  of  as  easy  application  by  a  jury,  under  the 
direction  of  the  court,  as  are  the  rules  of  the  common  law.  With 
us,  equity  and  law  are  convertible  terms;  and  no  good  reason  has 
been  shown  for  distinguishing  between  them  in  the  exercise  of  ju- 
dicial discretion.  On  the  contrary,  the  course  indicated  would 
lead  to  the  destruction  of  trial  by  jury  altogether. 

Whatever  may  be  our  opinion  of  the  points  on  which  the  plain- 
tiff mainly  relies,  there  is  an  insuperable  impediment  in  the  way 
of  his  recovery.  No  construction,  however  liberal,  can  make  him 
a  creditor  of  the  partnership;  consequently,  his  debt  is  not  within 
either  the  letter  or  the  spirit  of  any  of  the  trusts  declared  in  the 
deed  of  assignment.  On  this  head,  cases  in  bankruptcy  must  be 
viewed  with  extreme  distrust,  and  adopted,  if  at  all,  with  great 
caution  and  many  grains  of  allowance.  The  English  courts  have 
carried  their  construction  of  the  contract  of  partnership  to  a  length 
that  would  often  have  produced  shocking  injustice,  had  not  that 
been  prevented  by  forced  constructions  on  the  other  side.  Nothing 
can  be  more  unjust  in  the  abstract,  than  the  right  of  the  part- 
nership creditors  to  a  monopoly  of  the  partnership  funds;  yet  this 
was  produced  by  holding  the  interest  of  each  partner  to  be  limited 
to  what  remains  after  the  joint  debts  are  paid;  and  hence  a  lien 
was  created  in  favour  of  the  joint  creditors,  for  no  equity  peculiar 
to  themselves,  but  to  prevent  the  separate  creditors  from  coming 
in  to  the  prejudice  of  the  other  partners.  To  counteract  this  natu- 
ral injustice,  when  both  classes  came  before  the  chancellor  under 
a  commission  of  bankruptcy,  he  was  compelled  to  give  the  sepa- 
rate creditors  of  the  partners  the  same  monopoly  of  their  separate 
estates;  and  the  interest  of  the  separate  creditors  was  further  pro- 
moted by  throwing  on  the  joint  fund  all  who  could  by  any  con- 
struction be  declared  joint  creditors:  as,  therefore,  the  joint  fund 
is  usually  the  largest,  and  as  those  who  were  admitted  to  partici- 
pate in  it  would  make  no  objection,  it  is  not  extraordinary  that  we 
should  have  many  cases  in  which  creditors  were  let  in  on  the  joint 
fund,  who  had  not  trusted  to  it.  Under  the  statutes  of  bankruot- 
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cy,  this  was  all  very  well;  but  here,  where  we  are  under  no  ne- 
cessity to  take  a  course  which  would  lead  into  difficulties  or  to  re- 
sort to  by-ways  to  extricate  ourselves  from  them,  it  would  show 
little  foresight  to  follow  the  English  decisions.  •  We  ought  rather 
to  suffer  ourselves  to  follow  the  dictates  of  reason,  and  common 
sense,  according  to  which  it  is  impossible  to  say,  that  the  credit  in 
this  instance  was  not  given  exclusively  to  the  partnership.  Mr. 
Markoe  had  undoubtedly  been  in  treaty  with  the  firm:  but  the 
matter  was  finally  arranged  by  a  conveyance  to  James  and  John 
Gibson,  and  a  bond  and  mortgage  from  them  as  a  security  for  the 
purchase  money.  There  undoubtedly  are  cases  where  a  partner- 
ship debt  will  not  merge  in  the  bond  of  one  of  the  partners;  but 
when  it  does  not,  it  should  clearly  appear  that  the  credit  was  ori- 
ginally given  to  the  firm,  and  that  the  security  afforded  by  the 
bond  was  intended  to  be  cumulative;  in  the  absence  of  proof  of 
which,  the  bond  must  necessarily  be  considered  as  the  principal, 
and  the  only  debt.  Here,  however,  the  proof  accords  with  the  le- 
gal presumption;  for  it  distinctly  appears,  that  when  Mr.  Markoe 
conveyed  the  property  to  the  Messrs.  Gibson,  and  took  their 
bond  and  mortgage  for  the  price,  he  declared  this  was  done  be- 
cause he  thought  them  sufficient  for  the  debt;  thus  intimating,  that 
he  relied  on  this  security  exclusively.  After  this,  it  is  unneces- 
sary to  inquire  into  the  view  with  which  the  property  was  pur- 
chased, or  whether  it  has  been  applied  to  the  purposes  of  the  part- 
nership. It  is  sufficient  that  the  credit  was  given  to  the  Messrs. 
Gibson;  for  Mr.  Markoe,  having  thought  proper  to  trust  them 
originally,  could  never  afterwards  resort  to  the  firm. 

But  if  the  law  were  otherwise,  still  the  written  contract  showed 
any  thing  but  a  purchase  by  the  firm;  and  if  a  joint  liability  exist- 
ed in  fact,  it  could  be  made  only  by  extrinsic  circumstances.  Of 
these  the  plaintiff  hns  had  all  the  benefit  to  which  he  was  entitled; 
but  he  complains  of  the  direction,  that  the  steam-mill  did  not  pass 
by  the  deed  of  trust.  In  conveyances  of  this  sort,  I  admit  that 
words  of  inheritance  are  not'indispensible  where  the  purposes  of 
the  trust  cannot  be  answered  with  less  than  a  fee;  but  by  the  pro- 
visions of  the  assignment,  (particularly  the  reference  to  the  sche- 
dule and  books  of  the  partnership,)  it  is  made  plain  that  the  par- 
ties had  in  view  nothing  but  an  assignment  of  the  personal  effects, 
and  this  construction  is  fortified  by  a  variety  of  circumstances  too 
minute  to  be  recapitulated.  The  other  parts  of  the  case  were  left 
to  the  jury  under  a  direction  quite  as  favourable  to  the  plaintiff  as 
he  had  a  ri»;ht  to  expect.  •  The  Chief  Justice  charged,  that  if  the 
purchase  were  made  by  the  firm-,  the  debt  might  be  considered  as 
still  due  from  the  firm,  although  the  Messrs.  Gibson  had  taken 
the  deed  to  themselves,  and  given  their  own  bond  and  mortgage 
for  the  pri.-e;  and,  as  to  this,  the  plaintiff,  of  all  the  parlies  con- 
cerned, had  ieast  reason  to  complain.  As  to  the  supposed  mistake 
of  the  jury  in  point  of  fact,  it  is  sufficient  that  the  judge  who  tried 
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the  cause  is  not  dissatisfied  with  the  verdict,  and,  on  a  review  of 
the  evidence,  I  am  inclined  to  coincide  in  opinion  with  the  jury. 
On  every  ground,  therefore,  the  defendants  are  entitled  to  judg- 
ment. 

Rule  to  show  cause  discharged. 


[PHILADELPHIA,  jAxriar  8,  1827.] 

The  COMMONWEALTH,  on  the  relation  of  CLEMENTS 
and  others,  against  ARRISON  and  others. 

INFORMATION  IN  NATURE  OF  A  QUO  WAHRANTO. 

Information  in  nature  of  a  quo  wat-ranto,  lies  against  persons  acting' as  trustees  of  an 
incorporated  church,  but  the  court  will  grant  or  refuse  it,  according  to  circum- 
stances. 

A  RULE  was  granted  by  the  court,  in  this  case,  against  Matthew 
tArrison  and  others,  the  defendants,  to  show  cause  why  an  infor- 
mation in  nature  of  a  quo  warranto,  should  not  be  filed  against 
them  for  exercising  the  office  of  "  Trustees  of  the  Ninth  Presby- 
terian Church  in  Philadelphia."  The  defendants  now  objected, 
in  the  first  instance,  that  the  office  they  exercised  was  not  the  sub- 
ject of  an  information  of  this  description;  and  the  point  was  argued 
by  P.  •#.  Browne  and  T  Sergeant,  for  the  relators,  (with  whom 
was  Randall,*)  and  Dwight  and  Binney,  for  the  defendants. 

Arguments  for  the  defendants.  The  ancient  quo  warranto 
issued  where  a  franchise  of  the  crown  was  usurped  by  an  indivi- 
dual, and  the  king  alone  could  proceed  against  the  usurper.  A 
franchise  is  defined  to  be  a  royal  privilege  in  the  hands  of  a  sub- 
ject. 2  BLCom.  37.  Finch,  164,  166.  2  Inst  49J,  496.  \Bulst. 
55.  The  extent  of  an  information  in  nature  of  a  quo  warranto, 
is  exactly  the  same  as  the  ancient  writ:  it  is  not  granted,  except 
in  cases  where  the  writ  lay.  Commonwealth  v.  Murray,  11 
Strg.  fy  Rawle,  73,  74.  15  Johns.  387.  The  sole  object  of  the 
writ  was  to  resume  the  franchise  which  had  been  usurped.  There- 
fore all  the  cases  on  this  subject,  collected  by  Comyns  in  his  Digest, 
are  of  usurpation  on  the  crown  by  exercising  a  public  office.  6  Com. 
Dig.  157.  2  Johns.  Ch.  377.  It  has  therefore  been  decided,  that 
an  information  of  this  kind  did  not  lie  in  case  of  private  rights, 
where  no  franchise  uf  the  crown  has  been  invaded.  It  will  not  lie 
for  erecting  a  warren.  Rex  v.  Sir  William  Lowther,  1  Str  a.  637. 
Nor  f  jr  forfeiture  of  the  place  of  recorder  by  non-attendance.  Lord 
Brace's  Case,  2  Sir.  llbl.  Nor  for  claiming  an  exclusive  right 
of  ferry.  Rex  v.  Reynoll,  2  Str.  1161.  Nor  in  the  case  of  church- 
wardens, Rex  v.  Daubeny,  2  Str.  1196;  which  may  be  considered 
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a  case  strictly  analogous  to  the  present,  and  has  been  again  decided 
in  England  since.  See  15  Johns.  369.  Such  information  lies  not 
for  holding  court-leet,  and  the  reason  given  is,  that  it  is  a  pri- 
vate right,  which  may  be  tried  in  a  civil  action.  Hex  v.  Canes, 
Andrews's  Rep.  14.  It  will  not  lie  for  opening  a  road  without 
compensation,  2  Johns.  1 90.  The  statute  of  Anne  gave  this  reme- 
dy to  private  persons,  and  that  statute  does  not  extend  to  Penn- 
sylvania. Stat.  9  Ann.  c.  20.  3  Bl.  Com.  264.  2  Kyd  on  Corp. 
424.  In  the  present  case,  there  has  been  no  usurpation  of  a  fran- 
chise against  the  state.  The  state  has  granted  the  franchise,  by 
charter  under  the  act  of  1791,  and  the  only  question  is,  which  of 
the  parties  may  exercise  this  franchise  of  being  trustees  of  the  cor- 
poration. Many  of  our  corporations,  under  the  act  of  the  6th  of 
April,  1791,  (Purd.  Dig.  129,)  are  private  corporations,  and  are 
so  regarded  both  by  our  legislature  and  at  common  law;  and,  in  the 
exercise  of  a  sound  discretion,  even  if  the  court  have  the  power, 
they  would  only  grant  this  writ  in  cases  of  offices  which  are  usurped 
against  the  commonwealth,  or  the  public  are  interested.  2  Lord 
Raym.  1409.  Cos.  temp.  Hard.  347,  1  IV.  Bl  Rep.,  are  all  cases 
in  which  informations  have  been  refused  on  this  ground,  or  grant- 
ed on  the  ground  that  the  offices  were  of  public  concern.  Infor- 
mations are  not  matters  of  course,  but  discretionary.  3  Bac.  Jib, 
644.  Hawk.  P.C.  book  2,  c.  26,  sec.  9.  People  v.  Richardson,  4 
Cowen,  102.  What  power  have  these  trustees,  who  are  the  ob- 
ject of  the  present  dispute?  They  have  the  care  of  the  church 
property,  and  are  limited  to  temporalties ;  but  the  property  is  not 
in  them.  The  public  is  no  way  concerned.  They  could  not  even 
support  an  ejectment.  Let  those  pewholders  who  think  the  de- 
fendants improperly  elected,  pay  their  rent  to  the  relators.  There 
are  probably  not  less  than  a  thousand  private  corporation?  in  Penn- 
sylvania, and  their  disputes  will  drive  all  other  business  out  of 
court;  or  else  these  disputes  as  to  annual  offices  cannot  be  decided 
within  the  year,  and  therefore  relief  cannot  be  given.  This  court 
is  not  committed  by  former  decisions:  the  point  is  still  open.  The 
cases  in  Pennsylvania  have  passed  sub  silentio:  several  of  them 
relate  to  offices  of  a  public  kind;  such  as  county  treasurer,  inspec- 
tors of  prisons,  county  commissioners,  and  collectors  of  taxes.  In 
Commonwealth  v.  Murray,  11  Serg.  S?  Rawle,  73,  the  court 
evince  a  strong  leaning  against  this  remedy,  in  cases  like  the 
present. 

Arguments  for  the  relators.  A  quo  warranto  lies  wherever 
a  franchise  is  usurped  against  the  king's  prerogative.  2  Inst.  2S2. 
9  Co.  28,  a.  Yelv.  191.  Finch,  164,  3  Bl.  Com.  262.  Now,  a 
franchise  is  defined  to  be  a  royal  privilege  in  the  hands  of  a  sub- 
ject. Finch,  164,  3  Bl.Com.  262,  and  a  privilege  of  exercising  a 
corporate  trust  conies  within  the  principle.  Accordingly,  the  court 
has  exercised  the  power  now  asked  for.  They  did  so,  in  the  ease  of 
the  German  Lutheran  Church,  Commonwealth  v.  JVoclper  and 
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others,  3  Serg.  4*  Rawle,  29,  where  judgment  of  ouster  was  ren- 
dered upon  ao  information  against  persons  exercising  the  office  of 
churchwardens  and  vestrymen  after  a  trial:  and  a  fine  of  six  shil- 
lings and  eight  pence  was  imposed  without  costs.  Ib.  52.  In 
Commonwealth  v.  Cain  and  others,  5  Serg.  fy  Rawle,  530,  an 
information  against  the  defendants,  as  vestrymen  of  a  church,  was 
refused  on  the  merits,  and  there  was  no  question  made  about  the 
propriety  of  granting  the  information,  if  it  had  been  a  proper  case 
for  it.  In  the  case  of  Commonwealth  v.  Cain  and  others,  11 
Serg.  fy  Rawle,  73,  the  court  for  the  first  time  express  doubts  con- 
cerning the  remedy  by  information;  but  that  was  the  case  of  a  mi- 
nister, and  it  was  refused  on  a  ground  that  was  decisive  against 
the  relators  there,  namely,  that  they  did  not  claim  under  the  char- 
ter by  which  the  defendant  claimed.  There  are  many  previous 
instances  of  the  application  of  this  remedy  by  our  Supreme  court; 
such  as  against  the  treasurer  of  Cumberland  county,  in  1799, 
where  it  was  said  by  SHIPPEN,  J.,  to  be  the  first  application  of  the 
kind.  Commonwealth  v.fPray,  1  Dall.  490:  against  the  defend- 
ant for  exercising  the  office  of  Recorder  of  Philadelphia,  which 
was  refused  on  the  merits.  Commonwealth  v.  Dallas,  4  Dall. 
229:  against  the  inspectors  of  the  prison  of  Philadelphia.  Com- 
monwealth v.  Douglass,  4  Sinn.  117:  and  again,  the  case  of  an 
information  granted  against  a  collector  of  taxes,  an  office  of  a  su- 
bordinate grade  and  limited  sphere.  Commonwealth  v.  Browne, 
1  Serg.  Rawle,  382.  In  Commonwealth  v.  Union  Insurance 
Company  of  Newburyport,  5  Mass.  Rep.  230,  Chief  Justice 
PARSONS  says,  "  informations  of  this  kind  are  properly  grant- 
able  for  the  purpose  of  inquiring  into  the  election  or  admis- 
sion of  an  officer,  or  member  of  a  corporation,  when  moved 
by  any  person  interested  in,  or  injured  by  such  election  or  admis- 
sion." 3  Mass.  Rep.  -285,  recognises  the  same  principle.  In 
England,  this  mode  of  proceeding  has  not  been  confined  to  the 
limits  supposed.  In  Rex  v.  Nicholson,  1  Sir.  299,  an  information 
was  granted  against  persons  who  acted  as  trustees  under  an  act  of 
parliament  for  enlarging  and  regulating  the  port  of  IVhitehaven: 
and  it  is  said,  that  an  information  is  always  granted  where  a  new 
jurisdiction  or  public  trust  is  executed  without  authority;  and  va- 
rious cases  are  given  in  Kyd  on  Corp.  395,  417,  418,  419,  421. 
In  the  present  case  there  is  no  adequate  remedy,  but  by  informa- 
tion: many  acts  may  be  done  by  officers  de  facto,  if  suffered  to 
continue,  which  cannot  be  avoided.  The  money  received  by  them 
from  the  pews  cannot  be  recovered  back  by  an  action.  The  pub- 
lic is  greatly  concerned  in  these  corporations:  they  arc  numerous, 
and  large  and  valuable  interests  of  every  description  are  involved 
in  them.  Suppose  individuals  illegally  chosen  take  possession  of 
the  funds  of  a  bank,  the  mischief  they  may  do  is  immense,  if  there 
is  no  summary  remedy  for  their  removal.  This  court  will  not  be 
deterred  by  the  inconvenience  of  taking  this  jurisdiction,  arising 
VOL.  xv.  R 
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from  multiplicity  of  business  and  the  difficulty  of  the  question, 
since  great  good  results  from  the  exercise  of  this  power.  We  have 
not  had  altogether  a  dozen  cases  of  informations  of  this  kind  in 
fifty  years.  No  distinction  can  be  drawn  between  public  and  pri- 
vate corporations;  or,  rather,  all  are  public,  since  they  are  emana- 
tions from  the  supreme  power  of  the  community,  and  are  all  esta- 
blished and  guarded  by  a  public  law. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  A  rule  was  laid  on  the  defendants,  to  show 
cause  why  an  information  in  nature  of  a  writ  of  quo  warranto 
should  not  be  filed  against  them,  for  exercising  the  office  of 
"Trustees  of  the  Ninth  Presbyterian  Church  in  Philadelphia." 

Before  entering  into  the  merits  of  the  case,  the  counsel  for  the 
defendants  made  a  preliminary  point,  viz.  that  the  office  exer- 
cised by  the  defendants  was  a  mere  private  matter,  in  which  the 
public  had  no  concern,  and  therefore  not  the  subject  of  an  infor- 
mation. This  point  was  fully  and  well  argued,  and  the  court  has 
been  furnished  with  all  the  learning  to  be  found  in  the  books  on 
the  subject.  The  statute  of  9  Jinn.  ch.  20,  not  having  been  ex- 
tended to  Pennsylvania,  the  court  must  derive  its  power  from 
the  common  law.  Bull.  N.  P.  211.  That,  however,  is  of  little 
importance,  as  the  better  opinion  is,  that  the  statute  gave  no  new 
jurisdiction,  but  was  made  for  the  purpose  of  regulating  informa- 
tions, and  making  the  remedy  more  effectual,  easy,  cheap,  and  ex- 
peditious, in  cases  of  persons  acting  as  corporation  officers.  An 
information  is  said  to  be  grantable,  only  where  the  ancient  writ  of 
quo  warranto  would  lie.  and  that  writ,  according  to  the  argument 
of  the  defendants,  was  confined  to  cases  where  there  was  a  usurp- 
ation of  the  king's  prerogative,  or  of  one  of  his  franchises,  or  a 
misuser  or  nonuser  of  some  right  or  privilege  granted  by  the 
crown.  A  franchise  is  a  word  of  extensive  signification.  It  is 
defined  by  Finch,  whom  all  subsequent  writers  have  followed,  to 
to  be  "«  royal  privilege  in  the  hands  of  a  subject."  Finch, 
164.  Franchises  are  divers,  says  Finch,  and  almost  infinite.  Of 
such  sort  are  the  liberty  of  holding  a  court  of  one's  own;  the  right 
of  warren  in  another's  land;  the  right  of  holding  markets,  fan's,  and 
taking  toll,  &c.  &c.  The  commonwealth  stands  in  the  place  of 
the  king,  and  has  succeeded  to  all  the  prerogatives  and  franchises 
proper  for  a  republican  government,  and  those  only;  for  many 
branches  of  the  royal  prerogative  would  be  altogether  improper  in 
this  country.  Informations  have  been  granted  in  England,  in  al- 
most all  cases  where  the  public  were  interested,  in  some  of  which 
it  would  be  difficult  to  show,  that  any  prerogative  or  franchise  of 
the  king  had  been  invaded.  A-s,  in  the  case  of  the  mayor  and 
common  council  of  Hertford,  who  took  upon  them  to  make  stran- 
gers free  of  the  corporation,  without  being  qualified  according  to 
the  charter.  The  reason  assigned  by  JBuller  for  granting  this  in- 
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formation,  xvas,  "because  the  injured  freeman  of  the  town  had  no 
other  way  of  remedying  themselves,  or  of  trying  the  right"  To 
be  free  of  a  corporation,  was  certainly  no  royal  franchise;  but 
perhaps,  in  a  very  large  sense,  it  might  be  said  that  the  king's 
prerogative  was  invaded,  when  his  charter  was  violated,  by  ad- 
mitting one  as  a  freeman  contrary  to  its  provisions.  If  that  prin- 
ciple be  correct,  it  will  have  an  important  bearing  on  the  case 
before  the  court.  An  information  was  granted  against  certain 
persons  for  acting  as  trustees  under  an  act  of  parliament  for  en- 
larging and  regulating  the  port  of  Whitehaven,  1  Ntr.  299.  The 
granting  permission  to  file  informations  of  this  kind,  on  the  ap- 
plication of  private  persons,  is  matter  of  discretion,  and  the  court 
will  refuse  it  in  cases  of  little  import,  or  where  the  injury  is 
of  a  private  nature.  It  was  refused  in  Sir  William  Lowther's 
Case,  (2  Lord  Raym.  1409,  2  Kyd  on  Corporations,  418,) 
"for  setting  up  a  free  warren,"  on  the  ground  that  it  was  of  a 
private  nature,  and  therefore  proper  to  be  prosecuted  only  in  the 
name  of  the  attorney  general,  if  the  king  should  think  fit.  So, 
in  the  King  v.  Hansell,  (9  Geo.  2.  Cas.  temp.  Hardw.  247,) 
Lord  HARDWICKE  thus  expresses  himself:  "The  court,  indeed, 
have  themselves  made  this  distinction,  to  grant  informations 
for  public  usurpations;  but  if  it  is  only  of  a  private  franchise, 
not  concerning  the  public  government,  as  a  fair,  &c.,  the  court 
has  sometimes  refused  them,  and  directed  an  application  to  the  at- 
torney general."  It  is  observable,  that  Lord  HARDWICKE  does  not 
here  deny  the  right  of  the  court  to  grant  the  information,  but  af- 
firms it.  Whether  to  grant,  or  refuse  it,  in  case  of  a  churchwar- 
den, has  been  a  vexatious  question  in  England,  but  has  been 
finally  settled  against  granting  it.  I  find  no  instance  of  an  infor- 
mation in  nature  of  a  quo  warranto  in  that  country,  except  in  a 
case  of  a  usurpation  of  the  king's  prerogative,  or  of  one  of  his 
franchises,  or  where  the  public,  or  at  least  a  considerable  number 
of  people,  were  interested.  Neither  do  I  find  any  case  in  which 
it  has  been  denied,  that  the  court  may,  in  its  discretion,  grant  it, 
where  an  office  is  exercised  in  a  corporation,  contrary  to  the  char- 
ter. In  England,  the  number  of  corporations  is  very  small  in- 
deed, compared  with  the  United  States  of  America.  Consequent- 
ly, the  quantity  of  that  kind  of  business  which  may  be  brought 
into  our  courts  will  be  much  greater  than  theirs.  But  that  alone 
is  not  a  sufficient  reason  for  rejecting  it.  We  are  now  to  decide 
a  general  question  on  the  right  of  the  court;  not  on  the  expedien- 
cy of  exercising  that  right,  either  on  the  present,  or  any  other 
case.  Now,  to  establish  it  as  a  principle,  that  no  information  can 
be  granted  in  cases  of  what  the  counsel  call  private  corporations, 
might  lead  to  very  serious  consequences.  Perhaps  it  may  be  said, 
that  banks,  and  turnpike,  canal,  and  bridge  companies,  are  of  a 
public  nature;  but  yet  they  have  no  concern  with  the  government 
of  the  country,  or  the  administration  ofjastice.  They  are  no  far- 
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ther  public,  than  as  they  have  to  do  with  great  numbers  of  people. 
But  if  numbers  alone  is  the  criterion,  it  will  often  be  difficult  to 
difficult  to  distinguish  public  from  private  corporations.  Let  us 
consider  churches,  for  example.  In  some,  the  congregation  is  very 
numerous,  in  others  very  small.  How  is  the  court  to  make  the 
line  of  distinction.  If  you  say  that  court  has  the  right  in  both 
cases,  to  grant  or  deny  the  information,  according  to  its  opinion 
of  the  expediency,  there  is  no  difficulty  as  to  the  right.  But  if  it 
be  alleged  that  there  is  a  right  in  one  case,  and  not  the  other,  the 
difficulty  will  be  extreme.  I  strongly  incline  to  the  opinion,  that 
in  all  cases  where  a  charter  exists,  and  a  question  arises  concern- 
ing the  exercise  of  an  office  claimed  under  that  charter,  the  court 
may,  in  its  discretion,  grant  leave  to  file  an  information.  Be- 
cause, in  all  such  cases,  although  it  cannot  be  strictly  said  that  any 
prerogative  or  franchise  of  the  commonwealth  has  been  usurped, 
yet,  what  is  much  the  same  thing,  the  privilege  granted  by  the 
commonwealth  has  been  abused.  The  party  against  whom  the 
information  is  prayed,  has  no  claim  but  from  the  grant  of  the  com- 
monwealth, and  an  unfounded  claim  is  a  usurpation,  under  pre- 
tence of  a  charter,  of  a  right  never  granted.  Having  given  my 
sentiments  of  the  principle  on  which  the  present  question  turns, 
I  will  now  consider  the  authorities  in  our  own  courts,  which  I 
think  bear  me  out  in  the  view  I  have  taken  of  it.  The  first  in- 
stance of  an  information  in  nature  of  a  quo  warranto,  was  in  the 
year  1799,  in  the  case  of  The  Commonwealth  v.  Wray,  3  DalL 
390.  The  defendant  exercised  the  office  of  treasurer  of  Cumber- 
land county.  The  next  reported  case,  is  The  Commonwealth  v. 
Douglass  and  others,  inspectors  of  the  prison  of  Philadelphia,  in 
the  year  1803.  The  information  was  granted.  1  Binn.  77-  In 
the  year  1811,  an  information  was  asked  and  refused,  in  The 
Commonwealth  v.  Smith,  clerk  of  the  market  of  Pittsburg,  4 
Binn.  117.  The  sole  reason  of  the  refusal  was,  that  the  Supreme 
Court  had  no  right  to  try  an  issue  at  Pittsburgh,  otherwise  the 
information  would  have  been  granted.  In  1815  an  information 
was  granted  against  Liberty  Browne,  who  exercised  the  office  of 
collector  of  taxes  in  Philadelphia.  The  Commonwealth  v.  Woel- 
per,  fyc.  is  very  much  in  point.  There,  not  only  was  an  informa- 
tion granted  against  the  defendants,  who  acted  as  vestrymen  of  the 
German  Lutheran  Church  of  Zion,  but  on  a  trial  they  were  con- 
victed, and  judgment  of  ouster  given  against  them.  If  it  be  said, 
that  the  defendants  made  no  objection  to  the  power  of  the  court, 
it  is  true;  but  yet  it  is  of  some  weight,  that  the  able  counsel  for 
the  defendants,  in  a  case  much  litigated,  either  did  not  think  of 
the  objection,  or  supposed  it  was  not  tenable.  Next  came  the 
case  of  The  Commonwealth  v.  Cain  and  others,  vestrymen  of 
St.  Thomas's  African  Episcopal  Church  of  Philadelphia,  in  the 
year  1820,  5  Serg.  $  Rawle,  510:  the  information  was  granted 
withoat  objection.  Last  of  ell  was  The  Commomuenlth  v,  Mur- 
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ray,  who  claimed  to  be  the  minister  of  the  Wesley  Church,  (in 
1824,  11  Serg.  4'  Rawle,  73.)  There,  the  point  now  before  us 
was  directly  in  question  for  the  first  time.  The  information  was 
refused,  because  the  party  who  moved  for  it  claimed  in  opposition 
to  the  charter  under  which  the  defendant  held.  The  court  de- 
clined an  opinion  on  the  right  to  grant  the  information,  but  spoke 
of  it  as  undecided,  and  worthy  of  consideration.  That  is  the  only 
case  in  which  there  has  been  any  suggestion  of  doubt.  In  all  the 
other,  the  right  was  taken  for  granted.  From  the  cases  cited  in 
this  argument,  from  the  Massachusetts  and  New  York  reports,  I 
conclude  that  the  judges  of  these  states  are  in  favour  of  the  right 
to  grant  the  information.  I  am  of  opinion,  that  this  court  has  the 
right  of  granting,  and  at  the  same  time  the  right  of  refusing,  ac- 
cording to  circumstances. 


[PHILADELPHIA,  JAXUABY  8,  1827.] 

GRACE  against  ALTEMUS. 

IN  ERROH. 

Plaintiff' obtained  judgment  before  a  justice  of  the  peace,  on  the  31st  of  January, 
1822,  for  thirty  dollars  and  costs.  Defendant  appealed,  and  gave  evidence  not 
given  before  the  justice,  and  verdict  and  judgment  were  rendered  for  the  plain- 
tiff  for  thirteen  dollars,  on  the  third  of  May,  1823.  Held,  that  the  plaintiff'  was 
entitled  to  his  costs  before  the  justice,  each  party  paying  his  own  costs  on  the  ap- 
peal, notwithstanding  the  9th  section  of  the  act  of  the  28th  of  March,  1810,  that 
section  being  repealed  on  the  1st  of  April*  1823,  before  the  verdict. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Northamp- 
ton county. 

Scott,  for  the  plaintiff  in  error. 
Tilghman,  contra. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  The  plaintiff  in  error,  who  was  also  plaintiff 
below,  commenced  an  action  before  a  justice  of  the  peace  on  the 
24th  of  January,  1822,  in  which  he  obtained  judgment  against 
the  defendant  on  the  31st  day  of  the  same  month  and  year,  for 
thirty  dollars  and  costs.  The  defendant  appealed  to  the  Court  of 
Common  Pleas,  where  the  cause  was  tried  by  a  jury,  and  a  ver- 
dict and  judgment  entered  for  the  plaintiff  for  thirteen  dollars,  on 
the  2d  of  May,  1823.  This  judgment  was  entered  without  costs, 
the  court  being  of  opinion  that  the  plaintiff  was  not  entitled  to  any. 
It  is  conceded,  that  on  the  trial  in  the  Court  of  Common  Pleas, 
the  defendant  gave  evidence  which  had  not  been  given  before  the 
justice,  and  it  is  now  agreed  by  the  counsel  on  both  sides,  that 
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under  those  circumstances,  the  plaintiff  would,  according  to  the  de- 
cision in  Kimble  v.  Sounders,  10  Serg.  fy  Rawle,  193,  have  been 
entitled  under  the  act  of  the  20th  of  March,  1810,  to  his  costs  be- 
fore the  justice,  each  party  paying  his  own  costs  on  the  appeal. 
But  the  plaintiff  contends,  that  by  the  act  of  the  JiSth  of  March, 
1820,  section  9,  which  was  in  force  when  he  commenced  his  ac- 
tion before  the  justice,  he  was  entitled  to  the  costs  in  the  Common 
Pleas,  as  well  as  before  the  justice,  because  he  obtained  a  final 
judgment  against  the  defendant;  although,  at  the  time  of  entering 
the  final  judgment,  the  9th  section  of  the  act  of  the  28th  of  March, 
1820,  was  repealed,  by  the  act  of  the  1st  of  iflpril,  1823,  section 
4.  In  support  of  this  claim,  the  plaintiff  argues,  that  the  repeal- 
ing act  of  the  1st  of  rfpril,  1823,  does  not  affect  suits  which  were 
depending  at  the  time  of  its  passage,  because  the  plaintiff  in  such 
cases  had  a  vested  right  to  costs,  according  to  the  law  at  the  time 
of  the  commencement  of  the  suit.  But  the  repealing  act  makes  no 
exception;  so  that  at  the  time  when  the  final  judgment  in  this  case 
was  entered,  there  was  no  law  in  existence  by  which  the  plaintiff 
could  be  entitled  to  the  costs  which  accrued  on  the  appeal.  And, 
as  to  a  vested  right  to  costs,  the  plaintiff  had  no  such  thing  at  the 
commencement  of  his  action,  because  it  was  uncertain  then  whe- 
ther he  would  recover  any  costs.  Judgment  might  have  gone  in 
favour  of  the  defendant,  and  then  the  plaintiff  would  have  had  to 
pay  costs.  I  am  therefore  of  opinion,  that  the  costs  must  be  go- 
verned by  the  act  of  the  20th  of  March,  1810.  Consequently, 
the  plaintiff  was  entitled  to  his  costs  before  the  justice,  and  eaeh 
party  pays  his  own  costs  on  the  appeal.  The  judgment,  there- 
fore is  to  be  reversed,  so  far  ?s  respects  the  cos's  before  the  jus- 
tice, which  the  plaintiff  is  to  recover.  As  to  all  the  rest,  the  judg- 
ment is  to  be  affirmed. 

Judgment  affirmed. 
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LYSLE  and  another  against  WILLIAMS,  Administratrix  of 

WILLIAMS. 

The  objection,  that  a  bond  and  warrant  were  usurious,  cannot  be  taken  to  a  scire 
facias  on  the  judgment  confessed  on  the  warrant. 

Under  an  agreement  between  mortgagor  and  mortgagee,  that  the  latter  shall  go 
into  possession  and  receive  the  rents,  and  apply  them  to  the  payment  of  the  debt, 
he  is  entitled  to  an  allowance  for  payment  of  taxes,  ground  rent,  and  necessary 
repairs. 

A  bond  and  warrant  were  dated  the  22d  of  July,  1818,  for  the  payment  of  a  sum  of 
money  in  five  years  from  the  date  :  held,  liiat  a  tcire  facias  on  the  judgment  con- 
fessed on  the  warrant,  issued  on  the  2'2d  of  July,  1823,  was  not  too  soon. 

The  distinction  is  between  the  legal  construction  of  the  words,  from  the  date,  when 
used  by  way  of  computation,  and  when  used  by  way  of  passing  an  interest. 

THIS  case  was  tried  at  Nisi  Prius,  in  *flpril,  in  1826,  before 
DUNCAN,  J.,  and  a  verdict  was  given  for  the  plaintiff,  subject  to 
the  opinion  of  the  court. 

It  was  now  argued  by  Tod,  for  the  plaintiff,  and  Phillips,  for 
the  defendants. 

HUSTON,  J.,  gave  no  opinion,  not  having  heard  the  argument. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J.  The  22d  of  July,  1818,  Robert  Williams  executed 
a  bond  to  Lysle  and  Newman,  in  the  penalty  of  six  thousand  dol- 
lars, conditioned  to  pay  three  thousand  in  Jive  years  from  the 
date,  with  lawful  interest  half  yearly  and  every  year.  On  the 
same  day,  judgment  was  entered  by  warrant  of  attorney.  A 
mortgage  on  a  house  and  lot  in  Sixth  Street  accompanied  the  bond. 
Possession  of  the  house  and  lot  mortgaged  was  delivered  to  Lysle 
and  Neivman,  to  receive  the  rents  and  profits  and  apply  them  to 
the  payment  of  the  bond.  On  the  22d  of  July,  1823,  a  scire  fa- 
cias was  issued  on  the  judgment  against  Amelia  Williams,  admi- 
nistratrix of  Robert  Williams,  to  which  she  pleads  payment,  &c. 

On  the  trial  of  the  cause,  the  defendants  offered  to  prove,  in 
substance,  that  this  was  a  usurious  transaction;  that  the  sum  ad- 
vanced by  Lysle  and  Newman  was  two  thousand  dollars,  instead 
of  three  thousand;  and  that  the  rents  and  profits  received  by 
Lysle  and  Newman  were  more  than  sufficient  to  keep  down  the 
interest  on  two  thousand  dollars.  This  testimony  was  overruled, 
and  the  point  was  reserved  for  the  decision  of  this  court.  It  has 
been  properly  conceded  by  the  counsel  of  the  defendant,  that  the 
testimony  was  correctly  overruled;  for,  however  proper  the  de- 
fence would  have  been  to  the  original  contract,  yet  the  defend- 
ant being  concluded  by  the  judgment,  it  will  not  avail  her  as  a 
defence  to  the  scire  facias.  Had  the  presiding  judge  been  re- 
quested to  dismiss  the  jury,  he,  in  the  exercise  of  a  sound  dis- 
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cretion,  would  have  had  the  power,  and  in  this  case  perhaps  would 
have  done  so,  and  directed  an  issue  to  try  the  facts  alleged  in  the 
offer  of  the  defendant.  Instead  of  doing  this,  the  point  is  merely 
reserved,  and  it  comes  before  this  court  as  a  matter  of  law,  which 
presents  no  difficulty  whatever. 

By  the  record,  it  appears  that  the  jury  found  for  the  plaintiff  de 
terris,  suhject  to  the  opinion  of  the  court,  whether  the  scire  facias 
issued  before  any  thing  was  due,  and  subject  to  the  adjustment  of 
the  interest,  as  per  memorandum  filed  on  the  17th  of  April,  1826. 
From  this,  it  would  appear  that  these  were  the  only  matters  which 
the  court  are  called  on  to  decide. 

The  auditor  appointed  by  the  court  has  made  his  report,  in 
which  there  does  not  appear  to  be  any  error.  It  has  been  admit- 
ted, that  the  sums  charged  for  repairs,  ground  rent,  taxes,  &c.  have 
been  paid  by  Lysle  and  Newman,  and  unless  it  appears,  which  it 
does  not,  that  those  repairs  were  unnecessary,  they  were  entitled 
to  allowance  for  them,  on  a  fair  construction  of  the  agreement  be- 
tween the  parties.  It  was  the  rents,  clear  of  the  necessary  ex- 
penditure, which  was  to  be  applied  to  the  extinguishment  of  the 
interest  and  principal  of  the  bond. 

The  only  question,  which  remains  to  be  considered  under  the 
finding  of  the  jury,  is,  whether  the  scire  facias  issued  too  soon. 
It  will  be  recollected,  that  the  bond  was  dated  the  22d  of  July, 
1818,  payable  \nfive  years  from  the  date,  and  that  the  scire  fa- 
cias was  issued  the  the  22d  of  July,  1823.  The  determination  of 
this  question  will  depend  upon  the  legal  import  of  the  words  from 
the  date,  applied  to  a  bond,  or,  in  other  words,  whether  the  22d 
of  July,  1818,  be  inclusive  or  exclusive. 

From  a  careful  review  of  all  the  cases,  this  principle,  which  has 
an  immediate  application  to  this  question,  may  be  fairly  extracted: 
That  when  the  words,  from  the  date,  are  made  use  of  to  denote 
the  terminus  a  quo,  an  immediate  interest  is  to  pass,  the  date  of 
the  instrument  is  inclusive.  And  the  reason  of  the  rule  is,  that 
when  words  of  an  equivocal  meaning  are  made  use  of,  and  there 
is  no  index,  from  which  the  intention  of  the  party  who  used  them 
may  be  gathered,  the  construction  shall  be  made  most  advantage- 
ous for  him,  in  whose  favour  the  instrument  is  made.  The  dis- 
tinction is  between  the  legal  construction  of  the  words,  from  the 
date,  when  used  by  way  of  computation,  and  when  used  by  way 
of  passing  an  interest.  Upon  the  execution  of  the  bond,  on  the 
22d  01  July,  1818,  an  immediate  interest  passed  to  Lysle  and 
Newman;  and,  as  in  law  there  are  no  fractions  of  a  day,  they  are 
entitled  to  interest  for  the  whole  of  the  22d  of  July,  1818.  It  fol- 
lows that  the  five  years  had  expired  on  the22d  of  July,  1823,  and 
that  the  scire  facias  was  properly  issued. 

The  great  contest  in  England  appears  to  me  to  have  been  with 
respect  to  the  legal  intent  of  the  words,  from  the  day  of  the  date. 
Lord  MANSFIELD,  in  the  celelebrated  case  of  Pugh  and  Wife  v. 
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Duke  of  Leeds,  from  an  elaborate  review  of  all  the  cases,  has  de- 
duced this  principle, — that  the  word  from,  may  mean  either  in- 
clusive or  exclusive,  according  to  the  context  and  subject  matter; 
and  that  the  court  will  construe  it  so  as  to  effectuate  the  deeds  of 
the  parties,  and  not  to  destroy  them.  In  the  course  of  his  argu- 
ment, he  has  considered  from  as  the  operative  word,  and  has  en- 
deavoured to  show  that  from  the  date,  and  from  the  day  of  the 
date,  mean  one  and  the  same  thing.  These  positions,  Powel,  in 
his  Treatise  on  Powers,  page  494,  has  combatted  with  great  force 
and  ingenuity.  I  do  not,  however,  consider  that  the  principle 
which  governs  this  case  is  denied  by  either.  On  the  contrary,  it 
is  expressly  recognised  by  both.  When  the  point,  which  has  go- 
verned the  English  jurists,  comes  directly  before  this  court,  it 
will  then  be  in  time  to  consider  whether  the  distinctions  contend- 
ed for  so  strenuously  by  Powel,  be  not  too  refined,  partaking  too 
much  of  legal  subtlety  for  the  meridian  of  this  country.  In  this 
state,  the  question  is  comparatively  of  but  small  importance,  as 
there  is  but  little  danger  of  unsettling  estates,  determine  it  which 
way  we  may.  In  England,  the  difficulty  has  arisen  in  the  con- 
struction of  leases,  made  in  pursuance  of  powers  contained  in  mar- 
riage settlements,  and  in  last  wills  and  testaments,  usually  with  in- 
tent of  making  provision  for  younger  children.  As,  happily,  we 
have  no  such  class  of  cases,  and  are  unshackled  by  authority,  we 
shall  be  left  free  to  adopt  the  construction  which  best  comports 
with  the  common  sense  and  understanding  of  mankind. 

Judgment  for  the  plaintiffs. 


[PHILADELPHIA,  JAJIUABT  17,  1827.] 

MILLER,  surviving  Partner  of  VAN  BEUREN,  against 
BARTLET  and  another. 

IN  ERROR. 

Agreement  between  U.  and  II.,  that  H.  should  give  his  attendance  and  services 
in  the  grocery  store,  then  carried  op  by  11.,  and  for  such  services  13.  should  pay 
JI.  a  salary  of  one  thousand  dollars  per  annum,  as  well  as  to  pay  and  allow  him 
a  commission  of  seven  per  cent,  on  the  profits  arising  from  goods  sold,  after  de- 
ducting the  said  salary  and  rent  of  store,  which  agreement  was  carried  into  ef- 
fect: /Mil,  not  to  constitute  II.  a  partner. 

THE  plaintiff  in  error,  John  Miller,  who  survived  Abraham 
Van  Beuren,  late  partners  under  the  firm  of  Miller  and  Van 
Beuren,  was  also  plaintiff  below,  and  instituted  this  action  in  the 
District  Court  for  the  city  and  county  of  Philadelphia,  against 
the  defendants  below  and  defendants  in  error,  John  Bartlet  and 
John  Harding,  jr.  It  was  tried  by  jury,  on  the  general  issue, 
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and  a  special  verdict  found,  on  which  the  court  below  rendered 
judgment  for  the  defendants,  and  the  judgment  and  proceedings 
were  removed  to  this  court  by  writ  of  error. 

The  special  verdict  found  that  John  Bartlet  made  four  promis- 
sory notes,  which  were  regularly  entered  in  his  books  of  trade,  in 
favour  of  the  plaintiff,  dated  in  October,  November,  and  Decem- 
ber, 1822,  which  were  due  at  the  commencement  of  the  suit,  and 
remained  unpaid,  amounting  to  upwards  of  nine  hundred  dollars. 
By  an  agreement  in  writing  between  Bartlet  and  Harding,  in 
July,  1821,  it  was  stipulated  that  Harding  agreed  on  his  part  to 
give  h|s  services  and  attendance  in  conducting  the  grocery  busi- 
ness, then  carried  on  by  Bartlet,  at  No.  17,  South  Water  Street, 
and  for  his  services  so  rendered,  Bartlet  agreed  to  pay  Harding 
a  salary  of  one  thousand  dollars  per  year,  as  well  as  to  pay  and  al- 
low him  a  commission  of  seven  per  cent,  on  the  profits  arising 
from  goods  sold,  &c.  after  deducting  therefrom  the  above  sum  of 
one  thousand  dollars  and  rent  of  store;  and,  by  entries  in  the  books 
of  Bartlet,  in  the  handwriting  of  Harding,  it  appeared  that  he 
received  credit  accordingly,  for  his  said  salary  and  commission. 
Bartlet  became  insolvent,  and  the  object  of  this  suit  was  to  make 
Harding  liable  as  a  partner. 

Peters,  for  the  plaintiff  in  error.  The  single  point  is,  whether 
one  who  receives  a  salary  as  clerk,  and  also  a  commission  of  seven 
per  cent,  on  the  profits  of  the  partnership,  be  a  partner.  There 
was  no  limitation  to  the  amount  of  profits  on  which  the  defendant 
was  to  receive  a  commission.  The  responsibility  of  a  secret  part- 
ner arises  from  his  receiving  a  share  of  the  profits,  no  matter 
how  great  or  how  small  the  share.  He  who  partakes  of  profits  is 
a  partner,  because  he  takes  part  of  the  fund  on  which  the  creditors 
rely  for  payment.  Coope  v.  Eyre,  1  Hen.  Black.  37.  1  Mont. 
Part.  5,  6.  Gow  on  Part.  14,  15,  16,  18,  19.  Grace  v.  Smith, 
2  W.  Black.  998.  JVaugh  v.  Carver,  2  H.  Black.  243.  17  Vez. 
40.  Wat.  Part.  11.  Heskelh  v.  Blanchard,  5  East,  143.  17 
Vez.  404. 

Lowber  and  Binney,  contra.  It  is  necessary  that  one  should  have 
a  distinct  interest  in  the  profits,  in  order  to  make  him  a  partner. 
He  must  have  a  property  in  certain  proportions  of  the  profits  as 
such,  not  merely  a  right  to  look  to  the  profits  for  payment  of  a  debt. 
The  owner  of  a  share  of  profits  may  take  the  share  specifically  from 
the  partnership  fund,  or  he  may  have  his  action  of  account  render. 
Harding  could  not  support  account  render  for  his  commission  on 
the  profits.  There  may  be  various  other  kinds  of  interests  which 
do  not  make  one  a  partner.  Suppose  a  creditor  attaches  the  inte- 
rest of  one  of  the  partners,  or  that  he  takes  it  in  execution:  Hard- 
ing was  not  interested  as  owner,  but  had  a  right  to  a  compensation 
in  nature  of  wages  payable  out  of  profits.  It  is  certain  no  part- 
nership was  intended  by  the  parties..  The  principle  is  established 
by  various  authorities.  Gow,  19,  20.  Ex  parte  Rowlandson,  1 
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Rose,  89.  Exparte  Watson,  19  Vez.  461.  5  Taunt.  74.  .&?/*- 
jamin  v.  Porteus,  2  H.  Black.  490.  Wilkinson  v.  Frazer,  4 
JEsp.  AT".  P.  C,  182.  Z?ry  v,  Boswell,  1  Cam/7.  329.  JFwA  v. 
Small,  1  Camp.  331.  /£r  />ar/e  Langden,  18  Fez.  301.  -£r 
parte  Gellier,  1  /?ose,  297.  Cheap  v.  Crammond,  6  *Serg-.  4* 
Z,ow6.  .#6.  556.  Murray  v.  Whitney,  10  «/0An*.  226.  /?ice  v. 
Austin,  17  Maw.  197. 

Reply.  All  who  share  profits  are  partners  as  to  creditors,  what- 
ever may  be  their  agreement  among  themselves.  As  to  commis- 
sions on  profits,  the  distinction  is  this:  a  commission  on  profits  to 
a  certain  amount,  is  not  a  partnership;  but  a  commission  on  the 
whole  profits,  whatever  they  may  be,  is  a  partnership.  And  no 
case  can  be  produced  showing  that  a  commission  on  the  whole 
profits  is  not  a  partnership. 

ROGERS,  J.,  and  HUSTON,  J.,  not  having  heard  the  argument, 
took  no  part  in  the  judgment. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  Where  the  acts  of  the  parties  bring  them  within  any 
rule  of  law  by  which  the  relation  of  partnership  is  produced,  it  is 
of  no  importance  that  a  contract  of  partnership  was  not  intended. 
The  rule  which  declares  that  all  who  participate  in  the  profits 
shall  be  held  liable  as  partners,  is  founded  in  public  policy,  and  it  is 
particularly  strange  that  it  should  have  been  relaxed  in  cases  like  the 
present.  How  a  commission  on  profits  can  be  distinguished  from 
an  interest  in  the  profits,  as  such,  I  am  at  a  loss  to  comprehend. 
The  profits  cannot  be  ascertained  before  the  partnership  account  is 
settled,  and  then  a  party,  under  a  claim  to  commission,  is  entitled 
to  what?  To  a  compensation  equal  in  amount  to  so  many  hun- 
dredths  of  the  sum  of  the  profits.  He  is  said  not  to  have  a  spe- 
cific interest  in  the  profits  as  such.  He  has  indeed  no  lien  or  spe- 
cific demand  on  a  particular  fund  as  a  corpus;  but  neither  has  a 
partner  who  is  admitted  to  be  so;  profits  being  an  incorporeal  es- 
sence, and  without  specific  existence  before  they  are  received  and 
enjoyed.  It  is  impossible  to  discover  any  difference  but  what  is 
found  in  the  terms,  between  a  dividend  and  a  commission:  yet  this 
difference,  flimsy  as  it  is,  seems  to  be  firmly  established.  In  Ex 
parte  Hamper,  17  Ves.  404,  Lord  ELDON  admits  a  distinction, 
while  he  regrets  it;  and  the  cases  cited  on  the  part  of  the  defend- 
ant, establish  its  existence  in  the  English  courts  beyond  the  pos-  , 
sibility  of  contradiction.  Ought  we  then  to  follow  the  English 
courts,  or,  the  point  being  of  the  first  impression  here,  establish  a 
rule  for  ourselves,  on  the  foundation  of  what  we  may  justly  sup- 
pose to  be  reason  and  common  sense?  In  an  ordinary  c*se,  we 
ought  not  to  hesitate;  but  although  the  law  of  merchants  oe  usual- 
ly considered  as  a  part  of  the  common  law,  and  this  notion  receive 
countenance  from  the  fact  that  certain  commercial  usages  prevail 
in  particular  countries,  yet  Mr.  Marshal  is  of  opinion  (Treatise 
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on  Ins.  IS,)  that  not  being  founded  in  the  institutions  of  any  par- 
ticular country,  but  in  general  convenience,  as  respects  the  deal- 
ings of  merchants  with  each  other  in  all  countries,  it  may  be  con- 
sidered as  a  branch  of  public  law.  In  Luke  v.  Lyde,  2  Burr. 
887,  Lord  MANSFIELD  declares  that  the  maritime  law  is  of  no 
particular  country;  but  that  it  is  the  general  law  of  nations;  and 
this  opinion  is  fortified  by  writers  of  great  authority.  4  Com.  Dig. 
67.  Emerigon,  21.  If  so,  we  are  bound  by  the  decisions  of  fo- 
reign courts  on  commercial  questions,  as  firmly  as  we  are  by  our 
own.  It  seems,  then,  that  however  we  may  be  dissatisfied  with 
the  conclusion  at  which  the  English  courts  have  arrived,  yet  the 
question  proposed  to  the  court  below,  is  no  longer  open  to  debate; 
and  we  are  satisfied  that  there  is  no  error  in  the  record. 

Judgment  affirmed. 


[PHILADELPHIA,  JANUARY,  17,  1827.] 

GRANT  and  another  against  The  MECHANICS'  BANK  of 

Philadelphia. 

Under  the  act  of  the  21st  of  March,  1814,  regulating  banks,  (section  7,  article  11,) 
the  bank  was  justifiable  in  refusing  to  permit  a  stockholder  to  transfer  his  stock, 
who  was  the  drawer  of  a  note  discounted  at  the  bank,  but  not  payable  when 
the  transfer  was  requested,  he  and  the  indorser  having  then  become  insolvent. 

The  meaning  of  the  word,  "indebted,"  in  the  llth  article. 

THIS  was  an  action  on  the  case,  brought  by  Grant  and  Taylor, 
assignees  of  Thomas  and  Benjamin  Williams,  against  the  Me- 
chanics' Bank  of  Philadelphia,  for  refusing  to  permit  the  said 
T.  and  B.  Williams  to  make  a  transfer  to  the  plaintiffs  of  thirty 
shares  in  the  said  bank.     The  deed  of  assignment  under  which  the 
plaintiffs  claimed,  was  dated  the  third  of  Jlugust,  1822.     On  the 
7th  of  JJugust,  the  plaintiffs  called  at  the  bank,  in  company  with 
Messrs.  Williams,  and  asked  permission  to  have  a  transfer  made 
on  the  books  of  the  bank,  agreeably  to  the  provisions  of  the  act  of 
assembly  of  the  2 1st  of  March,  1814,  by  which  the  company  was 
incorporated.     The  bank  refused  permission,  unless  payment  was 
made,  or  satisfactory  security  given  for  the   amount  of  several 
promissory  notes  drawn  by  T.  and  B.  Williams,  and  indorsed  by 
John  Pray,  which  had  been  discounted  by  the  said  bank,  but  had 
not  fallen  due  at  the  time  the  transfer  was  demanded.     It  was  un- 
derstood, that  at  that  time  both  the  drawer  and  indorser  of  the 
notes  wtre  insolvent.     This  action  was  brought  to  recover  da- 
mages, for  the  refusal  to  permit  the  transfer. 

J.  R.  Ingtrsoll,  for  the  plaintiff.  The  question  is,  whether  the 
notes,  with  evidence  that  both  drawer  and  indorser  were  insol- 
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vent,  justified  the  bank  in  refusing  the  transfer;  and  it  depends  on 
the  eleventh  article,  contained  in  the  seventh  section  of  the  act  of 
the  21st  of  March,  1S14,  under  which  this  bank  was  incorporated, 
which  provides  that  "  no  stockholder  indebted  to  the  institution 
shall  be  authorized  to  make  a  transfer  or  receive  a  dividend,  till 
such  debt  shall  have  been  discharged,  or  security  to  the  satisfac- 
tion of  the  directors  given  for  the  same."  These  notes  were  not 
due,  and,  in  the  meaning  of  the  act,  a  person  was  not  indebted 
to  the  bank  until  his  note  was  due.  Until  the  statute  7  Geo.  1, 
no  creditor  whose  debt  was  not  due  could  prove  under  a  commis- 
sion of  bankruptcy,  or  claim  a  dividend.  Blackstone  defines  a 
debt  to  be  a  contract,  by  which  a  sum  of  money  is  due.  The  act 
renewing  this  and  other  charters,  passed  the  25th  of  March,  1824, 
restricts  the  power  of  the  bank  to  withhold  a  transfer  to  the  case 
of  a  person  indebted  to  the  bank  for  a  debt  actually  due  and  un- 
paid. This  may  be  considered  a  legislative  exposition  of  the  for- 
mer act.  The  construction  contended  for  by  the  defendant  is  con- 
trary to  the  custom  and  usage  of  banks.  It  was  proved,  on  the 
trial,  that  it  was  customary  for  this  bank  to  make  loans  on  actual 
security  of  stock  expressly  pledged,  and  also  that  it  was  the  usage 
to  permit  tranfers  and  pay  dividends  where  the  debt  was  not  ac- 
tually due.  He  cited,  2  P.  Wins.  209.  4  Burr.  2220.  8  Term 
Rep.  199. 

Broome  and  Binney,  contra.  The  question  arises  properly  on 
the  construction  of  the  eleventh  article  of  the  act  of  the  21st  of 
March,  1814.  The  plaintiffs  have  no  equity  to  induce  the  court 
to  strain  the  law.  Indebted  means  a  note  discounted,  but  not 
due.  Johnson's  Dictionary  defines  indebted,  "  having  incurred 
a  debt."  All  money  owing,  is  a  debt  in  the  language  of  the  acts 
of  assembly.  Article  6th  speaks  of  the  total  amount  of  debts  of 
the  bank;  and  section  15th,  of  a  yearly  abstract  of  debts  and  cre- 
dits of  the  bank,  to  be  transmitted  to  the  auditor  general.  By  sec- 
tion 16,  the  legislature  appoints  a  committee  to  ascertain  the  debts 
and  credits  of  the  bank.  Surely  all  debts  are  included  in  this  phra- 
seology, though  not  actually  payable.  So,  in  the  Insolvent  Debt- 
ors' Act,  of  March  26th,  1814,  Pnrd.  Dig.  361,  where  the  debtor 
is  required  to  exhibit  an  account  of  his  debts:  and  the  court  may 
make  an  order  to  discharge  him  from  all  debts  contracted  and 
due.  This  has  been  construed  to  include  debts  not  then  payable. 
3  Serg.  Sf  Rawle,  559.  The  language  of  the  Intestate  Act  must 
receive  the  same  construction.  The  act  of  March,  1824,  was  an 
alteration,  not  an  explanation  of  the  act  of  1814.  It  was  a  new 
law,  conferring  a  new  charter.  No  usage  has  been  proved,  bear- 
ing on  the  case.  The  witness  knew  no  instance  where  a  stock- 
holder had  transferred  after  he  had  failed.  The  act,  therefore, 
must  be  construed  according  to  its  words,  under  which  we  con- 
tend that  the  drawer  of  a  note  is  indebted  to  the  holder  the  mo- 
ment he  delivers  the  note.  The  clause  was  meant  to  benefit  the 
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Bank;  but  the  benefit  is  little,  if  the  bank  may  not  stop  a  transfer, 
on  account  of  a  note  discounted,  but  not  yet  payable.  One  bound 
in  a  bond  to  pay,  when  J.  S.  comes  from  beyond  sea:  it  is  a  debt 
presently.  Neal  v.  Sheffield,  Cro.  Jac.  254.  A  bond  payable  in 
futuro,  is  released  by  a  release  of  all  debts.  Cro.  Jac.  300.  Yelv. 
215,  S.  C.  The  drawer  of  a  foreign  bill  is  indebted  from  the 
date  of  the  bill.  3  Wils.  17.  The  statute  7  Geo.  1,  we  takeUo  be 
declaratory.  It  recites,  that  it  hath  been  a  question,  and  then 
goes  on  to  enact.  Not  only  in  legal  strictness,  but  in  popular  use 
one  is  indebted  before  the  time  of  payment.  All  our  numerous 
assignments,  in  trust  for  the  use  of  creditors,  use  it  in  this  sense. 
There  is  a  marked  distinction  between  the  words  of  the  act  in 
question,  and  those  of  the  act  incorporating  the  Philadelphia 
Bank,  on  this  subject.  In  the  latter,  which  was  passed  the  5th  of 
March,  1804,  all  debts  dtfe  to  the  bank  from  a  stockholder,  days 
of  grace  being  past,  must  be  satisfied  before  transfer. 

Chauncey,  in  reply.  When  the  act  of  March,  1814,  was  passed, 
it  was  not  considered  that  a  stockholder  pledged  his  stock  by  ob- 
taining discount.  By  section  9,  these  banks  are  required  to  make 
loans  to  the  amount  of 'one  fifth  of  the  capital  paid  in  to  farmers, 
mechanics,  and  manufacturers  for  one  year,  taking  security  by 
bond,  mortgage,  or  otherwise.  The  inconvenience  would  be  great, 
if  a  stockholder  who  has  given  a  note  to  a  third  person,  which  is 
by  him  discounted  at  the  bank,  shall  be  cut  off  from  his  dividends 
and  right  of  transfer.  Indebted  is,  it  is  true,  a  word  of  large  im- 
port, but  may,  if  the  subject  requires  it,  be  properly  restricted  to 
a  debt  actually  due:  on  the  contrary,  if  the  subject  requires  it,  it 
may  be  include  debts  contracted  but  not  actually  due.  Whatever 
may  have  been  the  case  in  the  country,  the  city  banks  always  took 
an  express  lien  on  stock  when  they  meant  to  rely  on  it  as  security. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  The  case  depends  on  the  eleventh  fundamen- 
tal article  in  the  seventh  section  of  the  act  of  the  21st  of  March, 
1814,  entitled  "  an  act  regulating  banks."  This  article,  so  far 
as  concerns  the  present  question,  is  in  the  words  following:  "The 
stock  of  each  of  the  said  companies  shall  be  assignable  and  trans- 
ferable on  the  books  of  the  company  only,  and  in  such  manner  as 
the  by-laws  shall  ordain,  but  no  stockholder  indebted  to  the  insti- 
tution, shall  be  authorized  to  make  a  transfer,  or  receive  a  divi- 
dend, till  such  such  debt  shall  have  been  discharged,  or  security, 
to  the  satisfaction  of  the  directors,  given  for  the  same." 

It  will  be  recollected  that  this  act  brought  into  existence  forty 
banks,  scattered  through  the  state,  and  most  of  them  out  of  the 
city  of  Philadelphia;  so  that,  in  a  doubtful  case,  it  would  be 
wrong  to  give  it  a  construction  different  from  the  common  import 
of  the  words,  in  order  to  make  its  provisions  conformable  to  any 
supposed  custom  of  doing  business  in  the  city.  Indeed,  no  custom 
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of  the  Mechanics'  Bank,  which  can  affect  the  present  question, 
was  proved,  so  that  I  throw  out  of  consideration  all  arguments 
drawn  from  that  source.  Where  words  have  acquired  a  technical 
meaning,  it  is  to  be  presumed  that  they  are  used  in  that  sense,  un- 
less there  be  something  in  the  statute  which  shows  a  contrary  in- 
tent; for  wherever  the  intent  of  the  legislature  plainly  appears,  it 
governs  the  construction.  But  where  words  are  not  technical, 
their  meaning  is,  in  general,  best  ascertained  by  common  par- 
lances. Laws  are  made  for  the  people,  and  should  be  expressed 
in  language  which  they  understand.  Now  the  word  indebted  has 
not  acquired  a  technical  signification,  and,  in  common  understand- 
ing, means  a  sum  of  money  which  one  has  contracted  to  pay  to 
another,  whether  the  day  of  payment  be  come  or  not.  Even  in 
law  language  we  speak  of  debitum  in  praesenti,  solvendum  in 
futuro, — a  present  deljt,  to  he  paid  in  a  future  time.  So,  in  act 
of  assembly  language,  a  debt  signifies  money  payable  at  a  future 
time.  For  example,  the  Intestate  Law  of  the  19th  of  rfpril,  1794, 
section  14,  enacts,  that  "all  debts  owing  by  any  person  within 
this  state  at  the  time  of  his  decease"  shall  be  paid  by  his  execu- 
tor or  administrator  in  a  certain  order  prescribed  by  the  said  act. 
No  man  ever  doubted  that  this  order  extended  to  all  money  which 
the  intestate  was  bound  to  pay,  whether  actually  due  at  the  time 
of  his  death  or  not.  Suppose  one  who  had  drawn  notes  and  cir- 
culated them,  to  a  large  amount,  should  make  a  voluntary  transfer 
of  his  property  before  they  fell  due,  could  it  be  said  that  this  was 
fair,  because,  at  the  time  of  transfer,  he  was  not  indebted  on  these 
notes?  But  let  us  consider  whether  there  is  any  thing  in  the  ge- 
neral policy  of  the  act  of  March,  1814,  which  should  divest  this 
word  indebted,  of  its  usual  meaning.  It  is  sakl  by  the  counsel  for 
the  plaintiffs,  that  it  would  be  extremely  inconvenient,  and  hard, 
on  stockholders,  if  they  were  to  lose  the  right  of  making  transfers, 
or  receiving  dividends,  merely  because  they  happened  to  draw  or 
indorse  a  note,  which  was  discounted  in  a  bank,  perhaps  without 
their  knowledge.  That  an  inconvenience  might  sometimes  hap- 
pen in  this  way,  is  true;  but  it  is  believed  not  often,  because  the 
directors  would  not  be  apt  to  refuse  permission  to  transfer,  or 
withhold  dividends  in  stock,  unless  there  was  danger  of  loss;  be- 
sides, the  stockholders  derived  no  small  advantage  from  the  faci- 
lity with  which  they  obtained  discounts  on  the  faith  of  a  lien  on 
their  stock.  The  question  is,  however,  not  whether  stockholders 
might  be  put  to  inconvenience,  but  what  was  the  intent  of  ihe  law. 
Now,  no  doubt,  this  restraint  on  the  transfer  of  stock  was  intend- 
ed for  the  benefit  of  the  bank.  But  of  what  benefit  would  it  be, 
if  the  stockholder  had  the  unrestrained  right  of  transfer,  at  any 
time  before  his  note  fell  due?  The  time  of  making  this  loan,  is 
that  at  which  the  directors  must  look  out  for  security.  If  the 
stock  was  pledged  by  law,  they  might  be  easy  as  to  other  se- 
curity. But  if,  trusting  to  this  pledge,  they  discounted  a  stock- 
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holder's  note,  who  had  the  right  to  withdraw  his  stock  at  plea- 
sure, then  the  security  in  fact  amounted  to  nothing.  To  be  sure, 
if  it  were  clearly  ascertained,  that  by  indebted  the  law  meant  no- 
thing but  a  debt  actually  due,  the  bank  directors  would  have  no 
right  to  complain;  because  they  would  know  that  the  stock  was  no 
security,  and  therefore  they  must  look  well  to  the  character  and 
property,  (other  than  stock,)  of  the  drawers  and  indorsers,  before 
a  note  was  discounted,  or  demand  an  actual  pledge  of  the  stock. 
And  indeed  this  is  the  actual  situation  of  the  Mechanics'  Bank  and 
many  others  incorporated  by  the  same  original  act  of  March,  1814, 
and  rechartered  by  the  act  of  the  25th  of  March,  1824,  entitled 
"  *#n  Jlct  to  recharter  certain  Banks."  ID  this  last  act,  the 
words  of  the  eleventh  fundamental  article  are  strikingly  different 
from  those  of  the  same  article  in  the  act  of  1814.  Instead  of  say- 
ing, "  no  stockholder  indebted  to  the  institution,"  the  expressions 
are,  "  no  stockholder  indebted  to  the  bank,  for  a  debt  actually 
due,  and  unpaid,  shall  be  authorized  to  make  a  transfer,"  &c. 
This,  however,  was  not  intended,  as  an  explanation  of  the  first 
law,  but  an  alteration,  in  consequence  of  a  change  of  policy.  What 
occasioned  this  change  of  policy,  it  is  unnecessary  to  inquire.  This 
right  of  lien  in  the  bank  was  brought  before  the  court,  in  the  case 
of  Rogers  and  others  v.  The  Huntingdon  Bank,  at  Chambers- 
burg,  October  Term,  1824,  which  will  be  reported  in  12  Serg.  Sf 
Rawle,  now  in  the  press.*  I  will  not  undertake  to  be  positive  that 
the  very  point  now  in  question  was  decided,  but  I  am  satisfied  that 
it  was  in  the  mind  of  the  court,  and  their  opinion  was  in  favour  of 
the  lien.  In  the  present  case,  therefore,  the  plaintiffs  had  no  right 
to  a  transfer,  the  notes  of  Messrs.  Williams,  (the  owners  of  the 
stock,)  which  had  been  discounted  by  the  bank,  not  having  been 
paid,  or  security  given  for  payment,  and  consequently  this  action 
is  not  maintainable. 

There  was  a  second  count  in  the  declaration,  for  money  had 
and  received,  &c.,  intended  for  the  recovery  of  the  dividends  on 
the  stock  which  fell  due  after  the  7th  of  *dugust^  1822.  As  the 
plaintiffs'  claim  of  dividends  stands  precisely  on  the  same  ground 
as  their  right  to  receive  a  transfer,  I  have  thought  it  unnecessary 
to  say  any  thing  particular  on  that  head. 

Judgment  for  the  defendants. 


*  Since  reported. 
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TRAIN,  Executor  of  NUNEZ,  against  FISHER. 

IS  ERROR. 

Testator  directs  his  executors  to  sell  his  real  and  personal  estate,  and  that  the  inte- 
rest of  one  half  of  the  proceeds  shall  yearly  and  every  year  be  paid  by  his  exe- 
ecutore  to  H.  N. ,  her  heirs  and  assigns  for  ever,  during  her  natural  life  ;  but,  in 
default  of  issue  of  the  said  H.  N.,  the  said  moiety  of  the  principal  and  interest 
shall  descend  to  the  next  of  kin,  or  heirs  at  common  law,  and  their  heirs  and  as- 
signs for  ever.  Held,  that  H.  N.  took  the  moiety  absolutely. 

THIS  case  was  tried  before  GIBSON,  J.,  at  Nisi  Prius,  in  March. 
last,  and  a  verdict  was  found  in  favour  of  the  plaintiff  for  the  sum 
of  two  thousand  seven  hundred  and  fifty-two  dollars,  and  sixty- 
two  cents,  subject  to  the  opinion  of  the  court,  whether  the  plain- 
tiff was  entitled  to  recover. 

The  suit  was  by  Mary  Train,  executrix  of  Hannah  Nunez, 
against  S,  R.  Fisher. 

On  the  27th  of  March,  1760,  Jacob  Phillips  made  his  last  will, 
containing  the  following  clauses: 

Thirdly.  "My  will  and  pleasure  is,  and  I  do  hereby  empower 
and  authorize  my  executor  hereafter  named,  to  sell  all  the  residue 
of  my  estate,  both  real  and  personal,  and  give  full  powers,  either 
by  deeds  of  conveyance,  or  bills  of  sale,  to  settle  and  secure  the 
right  and  property  to  the  purchaser. 

Fourthly.  "  My  will  and  pleasure  is,  that  the  money  arising 
from  the  aforesaid  sale,  and  all  debts  due  to  me  on  bond  or  other- 
wise, that  shall  be  recovered  or  received  by  my  executor,  be  by 
him  put  to  interest  within  some  convenient  time  after  my  de- 
cease. 

Fifthly.  "  My  further  will  and  pleasure  is,  that  the  money 
arising  from  the  sale  aforesaid,  and  debts  as  aforesaid,  that  the  ono 
moiety  of  the  interest  of  the  same  yearly  and  every  year  arising, 
be  paid  by  my  executor  to  my  well  beloved  wife  aforesaid,  and 
after  her  decease  that  the  moiety  of  the  principal  money  and  inte- 
rest, shall  descend  to  the  next  of  kin  or  heirs  of  common  law,  and 
to  their  heirs  and  assigns  for  ever. 

Sixthly.  **  My  will  and  pleasure  is,  that  the  other  moiety  or 
half  part  of  the  money  arising  from  the  said  sale,  my  meaning  and 
will  is,  that  the  interest  of  the  same  shall,  yearly  and  every  year, 
be  paid  by  my  executors  unto  Hannah  Nunez,  her  heirs  and  as- 
signs, during  her  natural  life.  But,  in  default  of  issue  of  the  said 
Hannah  Nunez,  the  said  moiety  of  the  principal  money  and  in- 
terest shall  descend  to  the  next  of  kin  or  heirs  at  common  law. 
and  to  their  heirs  and  assigns  for  ever  " 

The  testator  appointed  Alexander  KollocJe,  the  elder,  his  exe- 
cutor. On  the  31st  of  May,  1794,  John  Swift  executed  and  de- 

VOT,.  xv.  T 
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livered  to  Philip  Kollock  and  Hester  Moore,  executors  of  Jacob 
Kollock,  who  was  executor  of  Jacob  Phillips,  a  bond  in  the  penal 
sum  of  one  thousand  four  hundred  and  twenty  pounds,  thirteen 
shilling's  and  seven  and  a  half  pence,  with  condition  to  pay  the 
obligees  seven  hundred  and  ten  pounds  six  shillings  ar.d  nine  and 
three  quarter  pence,  on  or  before  the  31st  of  May,  1795,  together 
with  lawful  interest  from  the  date.  The  said  interest  being  for 
the  proper  use  of  the  above  named  Hannah  Nunez,  during  her 
natural  life,  and  the  said  principal  sum  to  descend,  according  to 
the  directions  of  the  will  of  the  said  Jacob  Phillips,  deceased.  On 
the  7th  of  August,  179S,  the  said  bond  was  delivered  by  the  said 
Philip  Kollock  and  Hester  Moore  to  8.  R.  Fisher  and  Miers 
Fisher,  with  a  power  of  attorney  to  collect  the  principal  after  the 
death  of  Hannah  Nunez,  and  to  apply  it  to  a  debt  due  by  them 
personally  to  S.  R.  and  M.  Fisher. 

Hannah  Nunez  died  in  the  month  of  May,  1819,  having  made 
her  last  will  and  testament,  by  which  she  devised  and  bequeathed 
all  her  estate  to  Mary  Train,  the  plaintiff,  and  appointed  her  ex- 
ecutrix. 

On  the  8th  of  June,  1822,  the  defendant,  Samuel  R.  Fisher, 
recovered  from  Samuel  Swift,  executor  of  John  Swift,  the  obli- 
gor above  named,  one  thousand  eight  hundred  and  ninety-four 
dollars,  and  twenty-four  cents,  the  principal  of  the  said  bond,  and 
three  hundred  and  fort37-nine  dollars,  and  fifty  cents,  interest  there- 
on, from  the  12th  of  May,  1819,  the  day  of  Hannah  Nunez's 
death. 

This  action  was  brought  to  recover  the  above  sums,  and  inte- 
rest, as  having  been  the  property  of  Hannah  Nunez,  and  as  hav- 
ing passed  to  her  executrix. 

Binney,  for  the  plaintiff,  contended  that  the  plaintiff  was  enti- 
tled to  recover  under  the  will  of  Hannah  Nunez,  who  took  an 
absolute  estate  in  the  money,  unoW  the  bequest  by  Jacob  Phillips, 
and  it  made  no  difference  that  the  interest  only  was  bequeathed. 
Fearne,  Cont.  Rem.  478,  461,  480,  486,  459,  464.  8  Vin.  239, 
451.  Burford  v.  Lee,  2  Freem.  210.  Anon.  2  Freem.  287. 
Green  v.  Rod,  Fitz.  68.  Bacon  v.  Neff,  Moore,  464.  Attorney 
General  v.  Sutton,  1  P,  Wms.  758.  Butterfield  v.  Butterjield, 
1  Vez.  133,  1 54.  Daw  v.  Pitt,  Fearne,  464.  Chandless  v.  Price, 
Fearne,  4;>7.  Then  the  defendant  received  the  money,  not  as 
agent,  but  as  principal;  and  as  such  claiming  it,  though  he  had  no- 
tice of  its  nature,  and  that  it  was  a  trust  in  the  executors.  Money 
may  be  followed  into  the  hands  of  such  a  receiver  as  trustee.  Pa- 
get  v.  Hopkins,  Prec.  in  Ch.  431,  note.  Upwell  v.  Halsey,  1  P. 
Wms.  651.  Mansell  v.  Mansell,  Cas.  temp.  Talb.  252.  Jldair 
v.  Shaw,  1  Sch.  <$'  Le.f.  262.  Ridgely  v.  Carey,  4  Harris  Sf 
M'Hen.  167.  Murray  v.  Barron,  1  Johns.  Ch.  566.  Sheperd 
v.  M'Jvers,  4  Johns.  Ch.  136.  Crane  v.  Drake,  2  Vern.  616. 
Bodges  v.  Waddington>  2  Vent.  360.  2  Madd.CI\.  125. 
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Broome,  contra,  argued  that  Hannah  Nunez  was  to  have  the 
interest  only  during  life;  and  the  construction  of  the  will  was, 
if  she  died  without  leaving  issue,  and  (he  bequest  over  was  good. 
Hauer  v.  Sheet  z,  3  Yeates,  224.  4  Serg.  $  Rawle,  385.  Forth 
v.  Chapman,  1  P.  Wms.  666.  3  Atk.  328.  Atkinson  v.  Hutchin- 
son,  3  P.  Wms.  258.  Hoge  v.  Hoge,  1  Serg.  #•  Rawle,  152. 
Clark  v.  Bakert  3  Serg.  #  Rawle,  478.  Huwley  v.  Northamp- 
ton, 8  A/ass.  /?ep.  38.  Keeley  v.  Fowler,  2  Fearne,  245.  Clifton  v. 
ffatff,  4  Dessauss.  Ch.  Rep.  330.  Ztoe  v.  Laning,  2  Burr.  1106. 
(SbuYA  v.  C/ever,  2  Fern.  38,  60.  Sheffield  v.  Orrery,  3  .#/&. 
288.  Robinson  v.  Robinson,  1  Burr.  44.  Jackson  v.  Billinger,  2 
Ves.  501.  2  .^Ar.  648.  Pinburyv.  Elkin,  1  P.  JTms.  564.-  jP/«. 
cfe/  v.  Pladel,  Id.  748.  Sabberton  v.  Sabberton,  Cas.  temp.  Talb. 
250.  A7ng-  v.  Melling,  1  Fen/.  230.  Lading t on  v.  Kyme,  1 
Zorc?  Raym.  203.  C/are  v.  Clare,  Cas.  temp.  Talb.  25.  /&£- 
g-ens  v.  Dowler,  1  P.  JFws.  99.  He  also  contended,  that  the  action 
was  not  maintainable.  Although  5*.  and  Af.  Fisher  received  this 
money  under  a  power  of  attorney,  authorizing  them,  after  the 
death  of  Hannah  Nunez,  to  apply  it  to  the  payment  of  a  debt  due 
from  the  executors  to  the  defendant,  yet  non  constat  that  it  has 
been  so  applied.  Then,  if  the  money  may  be  considered  in  the 
hands  of  the  executors,  (being  in  the  hands  of  the  defendant,  their 
agent,)  the  action  cannot  be  supported,  because  no  refunding  bond 
has  been  given. 

Reply.  The  executors  cannot  be  sued  by  the  plaintiff:  they  have 
never  received  the  money,  but  have  authorized  the  defendant  to 
keep  it  for  his  own  use.  As  to  a  refunding  bond,  fifty  years  have 
elapsed  since  the  decease  of  J.  Phillips,  and  there  is  no  probability 
of  unpaid  debts.  But  the  defendant  is  liable,  as  he  claims  under 
a  breach  of  trust,  and  stands  in  the  place  of  the  executors. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  right  of  the  plaintiff  depends  on  the  construc- 
tion of  the  clauses  in  the  will  of  Jacob  Phillips,  by  which  he  di- 
rects his  executors  to  sell  his  real  and  personal  estate,  and  "that 
the  interest  of  one  half  of  the  proceeds  shall  yearly?  and  every 
year,  be  paid  by  his  executors  to  Hannah  Nunez,  her  heirs  and 
assigns  for  ever,  during  her  natural  life.  But,  in  default  of 
issue  of  the  said  Hannah  Nunez,  the  said  moiety  of  the  prin- 
cipal and  interest  shall  descend  to  the  next  of  kin,  or  heirs  at 
common  law,  and  their  heirs  and  assigns  for  ever."  And  the 
question  is, — did  the  whole  moiety  of  the  principal  and  interest 
vest  absolutely  in  Harriet  Nunez,  or  was  the  limitation  over  to 
the  next  of  kin  good?  The  difficulty  in  encountering  a  question 
of  this  kind,  arises  from  the  multitude  of  contradictory  cases,  now 
swelled  at  least  to  one  hundred.  Most  of  the  leading  ones  have  . 
been  marshalled  and  arranged  in  this  argument.  It  would  ttfe  a 
futile  attempt  to  endeavour  to  remember  them  all,  and  to  co*n- 
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ment  on  them  particularly  would  be  time  misspent.     It  will  be 
more  satisfactory  to  lay  down  some  generally  conceded  principles 
and  rules  of  construction,  which  have  become  rules  of  property, 
drawn  from  decisions,  than  tediously  to  refer  to  the  particular  au- 
thorities.   Personal  estate  cannot  be  entailed.     It  makes  no  differ- 
ence, in  regard  to  the  rules  of  construction,  whether  the  use,  inte- 
rest, or  profits  be  given  with  a  limitation  over  of  the  thing  itself, 
or  a  bequest  of  the  thing  itself.     This  was  formerly  a  fine-spun 
distinction,  which  in  process  of  time,  as  personal   properly  in- 
creased in  estimation,  and  the  liberality  of  courts  extended,  has 
been  long  exploded  ;  and  it  is  now  perfectly  settled,  that  whether 
it  be  a  bequest  of  the  thing  itself,  or  its  use,  makes  no  difference. 
The  general  principle  is,  that  where  there  is  a  limitation  of  a 
chattel,  by  words,  which,  if  applied  to  freeholds  of  inheritance, 
would  create  an  estate  tail  in  personal  estate,  the  whole  interest 
vests  absolutely  in  the  first  taker.     There  is  a  distinction,  how- 
ever, as  to  the  words,  dying  without  leaving  issue,   between  a 
devise  of  real  and  personal  estate;  in  the  former,  generally,  they 
seem  to  be  construed  to  mean  indefinite  failure  of  issue, — in  the 
latter,  issue  at  the  time  of  the  death  of  the  first  taker.     The  dis- 
tinction between  the  same  words  in  the  same  will,  when  applied 
to  the  different  kinds  of  property,  was  first  taken  in  Forth  v. 
Chapman,  and  though  there  are  respectable  opinions  opposed  to 
this,  the  distinction  is  settled,  not  only  in  England,  but  where  the 
question  has  been  considered  in  the  several  courts  of  the  United 
States.     In  Massachusetts, — 8  Mass.  Rep.  39.     In  Virginia, — 
M'Call,  338,  and  2  Munf.  479.     In  South  Carolina,— 4  Des- 
sauss.  330.    And,  in  New  York, — 10  Johns.  12.     And  the  princi- 
ple has  been  acknowledged,  though  not  perhaps  actually  decided 
in  our  own  courts.     But  this  consideration  is  not  necessary  in  the 
present  inquiry;   for  the  question  is,  and  it  is  a  narrow  one,  whe- 
ther the  bequest  of  a  chattel  interest  for  life,  and  no  particular  be- 
quest to  the  issue,  but  limited  over  in  default  of  issue,  the  limita- 
tion over  is  good.     This  shortens  our  inquiry,  and  precludes  the 
necessity  of  travelling  over  the  whole  field;  for  there  is  no  cir- 
cumstance, nothing  in  the  will  to  confine  it  to  issue  living  at  the 
death  of  the  first  taker;  and  it  does  not  seem  necessary  to  effectu- 
ate the  general  intention  of  the  testator  so  to  construe  it,  but  ra- 
ther the  contrary;  for  nothing  was  intended  to  go  over,  until  the 
expiration  of  .the  whole  generation  of  Hannah  Nunez,  and   I 
think  it.  may  be  safely  stated,  that  there  is  no  case  to  be  found  in 
the  multitude  of  decisions,  in  which  the  words,  dying  without  is- 
sue, standing  alone,  have  received  a  different  construction  in  the 
bequest  of  personal  estate,  and  a  devise  of  land;  and  they  mean,  in 
both  cases,  indefinite  failure  of  issue.     The  only  difference  is,  that 
in  personals  the  court  lays  hold  of  any  other  word  to  give  effect  to 
limitations  that  otherwise  would  be  bad,  to  effectuate  the  inten- 
tion ef  the  testator;  but,  in  a  devise  of  lands,  construing  them  in- 
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definite  failure  of  issue,  gives  the  devisee  an  estate  tail,  provides 
for  the  issue,  and  the  second  devisee  would  take  as  a  remainder. 
The  law  does  not  regard  the  circumstance,  that  the  tenant  in  tail 
may  bind  all  by  common  recovery. 

The  reason  why,  where  a  hequest  for  life  is  to  one,  and  nothing 
directly  given  to  issue,  but  limitation  over  in  default  of  issue,  it 
vests  the  absolute  interest  in  the  first  taker,  is  given  by  Chief  Jus- 
tice KENT,  in  10  Jo/ins.  15:  "If  a  man  gives  an  estate  in  general 
to  A.  for  life,  and  adds,  but  if  he  die  without  issue,  and  then  gives 
it  to  13.,  B.  has  no  immediate  gift,  but  only  a  contingent  interest, 
on  A's.  dying  without  issue;  and  it  would  counteract  the  intention 
of  the  testator,  if  B  took  it  immediately  on  the  death  of  A. ;  there- 
fore, ex  necessitate  ret,  these  words  operate  an  enlargement  of  the 
estate  for  life;  for  otherwise  the  issue  of  A.  would  not  take  at  all, 
and  B.  would  take  the  whole.  It  is  necessary  that  A.  should  take 
an  estate  which  must  devolve  upon  his  issue,  and  upon  that  ground 
his  estate  is  extended  beyond  an  estate  for  life;  and,  in  a  freehold 
inheritance,  it  is  decreed  to  be  an  estate  tail,  and,  in  a  chattel  in- 
terest, an  absolute  property.  A.  must  be  considered  as  taking  for 
the  benefit  of  his  issue,  as  well  as  of  himself,  and  he  must  take  so 
that  the  property  would  be  transferable  through  him  to  his  issue, 
and  this  can  only  be  by  his  being  considered  as  taking  an  estate 
tail  in  the  one  case,  and  possessing  the  whole  interest  in  the 
other." 

The  consequence  of  any  other  construction,  it  may  be  added, 
would  be,  that  as  no  interest  springs  to  B.,  and  no  express  estate 
is  given  after  the  death  of  A.,  the  intermediate  interest  would  be 
undisposed  of,  unless  A.  was  considered  as  taking  for  the  benefit 
of  his  issue,  as  well  as  for  himself.  But  as  an  estate  in  chattels  is 
not  transferable  to  the  issue  in  the  same  manner  as  lands,  and  not 
capable  of  any  kind  of  descent,  the  whole  interest  is  given  to 
the  first  taker.  2  Roper  on  Legacies,  394.  And  though  this  ap- 
pears to  be  artificial  reasoning,  yet  the  rule  is  founded  on  the 
nature  of  the  two  kinds  of  properly,  and  here  is  recommended  as 
the  only  one  by  which  the  general  intention  of  the  testator  can  be 
effectuated.  The  intention  is  clear,  to  transmit  the  legacy  to  all 
the  issue  of  Hannah  Nunez.  That  in  real  estate  would  be  an 
estate  tail;  but  as  personal  estate  cannot  be  entailed,  the  absolute 
interest  vests.  Issue  through  all  time,  indefinite  failure  of  the 
first  taker, — nothing  to  go  over,  but  on  failure  of  the  whole  race; 
and  courts  cannot  vary  the  construction,  according  to  subsequent 
events. 

It  is  to  be  understood,  that  this  opinion  is  founded  on  the  con- 
sideration that  the  limitation  vests  upon  the  extent  and  import  of 
the  words,  in  default  of  issue,  without  the  concurrence  of  any 
restrictive  intention  to  narrow  them  down  to  issue  of  Hannah 
Nunez,  living  at  her  death;  for  if  there  were  such  circumstance 
of  intention,  the  limitation  would  have  been  good;  as  was  decided 
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by  this  court,  in  2  Serg.  %•  Rawle,  62,  and  6  Serg.  $  Rawle,  29. 
There  it  was  held,  that  those  words,  standing  alone,  would  not,  ex 
vi  termini,  signify  a  dying  without  issue  then  living.  To  restrain 
them,  there  must  be  some  apparent  restrictive  intention, — some 
clause — some  circumstance  in  the  will,  which  would  indicate  or  im- 
ply such  intention.  A  definite  failure  of  issue,  is  where  a  precise 
time  is  fixed,  not  in  express  words,  but  inferrible  with  reference  to 
some  particular  time,  or  event.  There  is  no  time  here,  no  event 
referred  to  except  one — death  without  issue.  The  word  issue,  un- 
attended by  any  circumstance  of  contrary  intention,  is  required 
for  the  purpose  of  limiting  this  general  sense  of  the  word.  The 
absolute  interest  in  this  moiety  vested  in  Hannah  Nunez,  and 
passed  to  her  executor,  the  plaintiff. 

But  it  is  contended,  there  can  be  no  recovery  against  this  de- 
fendant. Now  the  bond  on  which  the  defendant  received  the  mo- 
ney, under  the  authority  of  the  executors  of  Phillips,  expressly 
states  that  it  was  the  very  trust  money  lent  out  in  pursuance  of 
the  directions  of  his  will:  the  interest  to  be  paid  to  Hannah  Nu- 
nez during  her  life;  the  principal,  on  her  death,  to  go  according 
to  the  directions  of  the  will.  It  was  this  very  trust  that  came  into 
the  defendant's  hands,  with  his  knowledge.  The  misapplication 
of  this  money  to  his  own  debt  was  a  breach  of  trust  in  which  the 
defendant  with  notice  participated.  The  trust  money  can  there- 
fore be  followed  into  his  hands,  as  money  had  and  received  for  the 
cestui  que  trust,  the  plaintiff.  He  has  the  money  of  those  bene- 
ficially interested,  with  notice,  when  he  received  it,  that  it  was 
theirs.  Every  principle  of-  natural  justice  calls  on  him  to  refund 
it.  I  do  not  see  any  good  reason  why  he  should  not  repay  it  with 
interest.  He  has  converted  the  money,  or  claims  to  convert  it  to 
his  own  use.  The  interest  is  but  a  just  compensation  for  this  de- 
tention. Judgment  must  therefore  be  rendered  for  the  plaintiff  on 
the  verdict. 

Judgment  for  the  plaintiff. 


[PHILADELPHIA,  JANTJABT  17,  1827.] 
W1TMER  and  others  against  SCHLATTER  and  others. 

Plea  in  abatement  is  too  late  after  a  general  imparlance. 

Where  the  defendants  have  in  one  action  abated  the  suit  by  pleading  other  per- 
sons joint  contractors  not  named  in  the  writ,  and  a  new  suit  is  brought,  a  similar 
plea  in  abatement  will  not  be  aMowed  in  such  second  suit,  though  put  in  by  the 
defendants,  who  were  not  parties  to  the  first  suit. 

THIS  was  a  motion  by  Kittera,  for  the  plaintiffs,  to  strike  off  a 
plea  in  abatement,  filed  by  Charles  Bird,  Thomas  Earp,  and 
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Robert  Earp,  three  of  the  defendants,  that  "the  said  several  pro- 
mises and  undertakings  in  the  said  declaration  mentioned,  (if  any 
such  were  made,)  were  made  jointly  with  one  George  Earp,  who 
is  still  living,  viz.  at  the  county  of  Philadelphia,  and  not  by  the 
defendants  in  the  above  suit  alone."  The  suit  was  brought  to  July 
Term,  1824:  the  declaration  filed  on  the  29th  of  June,  1S25:  rule 
to  plead  in  six  weeks,  or  judgment,  on  the  llth  of  July,  1825; 
and  the  plea  in  abatement  was  filed  on  the  25th  of  August,  1825. 
A  former  suit  had  been  brought  against  some  of  the  persons  who 
were  defendants  in  this  suit  for  the  same  cause  of  action,  and  was 
abated  by  a  plea  in  abatement  that  all  the  parties  were  not  joined; 
but  the  present  defendants  were  not  defendants  in  that  suit 

Kittera  now  moved  on  two  grounds: — 1.  Because  the  plea  was 
put  in  too  late.  There  can  be  no  plea  in  abatement  after  a  gene- 
ral imparlance.  1  Tid's  Prac.  418.  2  Browne* 's  Rep.  174.  2.  Be- 
cause there  had  been  a  plea  in  abatement  already  in  a  former  action, 
that  the  proper  parties  were  not  sued,  and  there  cannot  be  a  second 
plea  in  abatement  of  the  same  nature  in  the  same  action.  Ib.  589. 

Randall  and  Chauncey,  contra.  The  plea  was  entered  the 
same  term  that  the  narr.  was  filed.  2.  Though  there  cannot  be 
two  pleas  in  abatement  in  the  same  action,  yet  there  may  be  seve- 
ral pleas  in  abatement,  if  several  suits  are  brought  between  the 
same  parties;  but  in  this  suit  the  parties  are  different.  The  de- 
fendants, who  offer  this  plea  in  abatement,  were  no  parties  to  the 
first  suit. 

Reply.  The  defendants  who  offer  this  plea,  are  barred  by  the 
plea  put  in  by  their  partners  in  the  first  suit.  The  plea  is  too  late. 
After  general  imparlance,  the  defendant  may  plead  in  abatement 
before  narr.  filed. 

ROGERS,  J.,  and  HUSTON,  J.,  were  not  on  the  bench  at  the  ar- 
gument, and  gave  no  opinion. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  This  is  a  plea  in  abatement,  and  the  cause  was, 
"that  the  promises,  if  even  such  promises  as  are  laid  in  the  de- 
claration were  made,  were  made  with  one  George  Earp,  who 
is  still  living."  The  plaintiffs  moved  to  strike  off  this  plea,  be- 
cause put  in  too  late,  and  because  there  had  been  in  a  former  action 
a  plea  in  abatement,  that  all  the  proper  parties  were  not  sued, 
and  the  action  abated.  To  this  it  has  been  answered  by  the  de- 
fendants, that  the  defendants  who  now  put  in  this  plea,  were  not 
sued  in  the  first  action;  and  the  plaintiffs  reply  to  this,  that  the 
defendants  are  all  bound  by  the  plea  of  their  partners  in  the  for- 
mer action. 

The  plea  is  a  plea  in  abatement;  for  where  any  person  who  ought 
to  be  joined  as  a  defendant  is  omitted,  this  is  pleadable  in  abate- 
ment only,  and  not  in  bar;  because  such  plea  is  to  give  the  plain- 
tiff a  better  writ,  which  is  the  true  criterion  to  designate  pleas  in 
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abatement  from  pleas  in  bar;  and  certainly  such  plea  comes  too  late 
after  a  general  imparlance;  for  this  is  an  objection  which  applies 
to  the  writ  itself,  and  the  court  holds  a  strict  hand  over  dilatory 
pleas,  and  will  not  suffer  a  departure  from  the  usual  forms  of  plead- 
ing; in  these  cases.  But  if  the  plea  had  been  put  in  in  time,  it  ought 
not  to  have  been  received;  for  in  this  form  of  plea  in  abatement, 
that  all  the  contractors  are  not  sued,  the  defendant  must  give  the 
plaintiff  a  better  writ.  1  Sound.  284,  note.  Therefore  it  is,  that 
in  a  plea  of  misnomer  in  the  Christian  name  of  the  defendant,  the 
defendant  must  show  what  his  Christian  name  is,  and  also  what  is 
his  true  surname,  and  this  although  the  true  surname  be  already 
stated  in  the  declaration,  lest  the  plaintiff  should  be  defeated  a  se- 
cond time  by  error  in  the  names;  for  those  pleas  tending  to  delay 
justice  are  not  favourably  received,  and  the  rule  was  adopted  to 
check  the  repetition  of  these  pleas  in  abatement  Stephens'  Prin- 
ciples of  Pleading,  435.  And  this  sensible  writer,  (in  a  book  of 
small  bulk,  but  which  contains  much  useful  matter,)  gives  the 
meaning  of  the  rule,  that  the  defendant  must  give  the  plaintiff  a 
better  writ.  It  is,  "  that  pleading  a  mistake  in  form,  in  abate- 
ment of  the  writ,  the  defendant  must  at  the  same  time  correct  the 
mistake,  so  as  to  enable  the  plaintiff  to  avoid  the,  same  objection 
in  framing  his  new  writ."  The  defendants  cannot  say  that  they 
have  corrected  the  mistake  here,  so  as  to  enable  the  plaintiffs  to 
avoid  the  same  objection  in  a  new  writ,  when  they  take  the  same 
objection  to  the  new  writ  itself,  the  non  junction  of  all  the  con- 
tractors. They  cannot  say  they  have  given  him  a  better  writ, 
and  yet  repeat  ihe  same  objection  to  the  new  writ;  a  matter  so 
perfectly  within  their  own  knowledge  as  the  names  of  all  the  se- 
cret partners  would  be.  Nor  is  it  any  thing  but  mocking,  to  say 
one  of  the  new  defendants  had  no  former  opportunity  to  put  in 
this  plea;  for,  if  it  could  be  sustained,  the  plaintiffs'  suit  never 
could  terminate  in  a  trial  on  the  merits.  He  might  bring  action 
after  action,  and  every  new  defendant  give  one  new  name  at  a 
time.  In  the  case  of  secret  partners,  it  is  hard  enough  for  a 
plaintiff  to  be  once  put  out  of  court  for  a  mistake  which  he  could 
not  kt.ow,  and  which  was  scarcely  known  to  any  other  than  the 
ostensible  partners  themselves;  but  to  put  him  one  hundred  times 
out  of  court,  which  are  the  principles  contended  for  by  the  de- 
fendants, where  the  associates  are  numerous,  would  be  excluding 
him  so  long  as  the  associates  please.  The  defendants  did  not  give 
the  plaintiffs  a  better  writ,  did  not  make  known  to  them  that  which 
in  fairness  they  ought  to  have  done, — the  names  of  all  the  part- 
ners. Instead  of  correcting  the  mistake,  and  enabling  them  to 
avoid  a  repetition  of  the  error,  they  lead  them  into  a  labyrinth, 
from  which  they  cannot  find  out  his  way  by  any  clue.  The  de- 
fendants should  have  given  the  plaintiffs  all  the  names  at  once: 
that  was  the  way  to  correct  the  error.  The  plaintiffs  could  not 
then  have  been  defeated  a  second  time  for  the  same  cause,  namely 
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the  omission  of  the  names  of  all  the  joint  contractors.  The  plea 
admits,  that  if  there,  is  a  cause  of  action,  it  is  a  joint  one.  The 
allegation  is,  that  all  the  joint  contractors  were  not  named,  the 
very  plea  put  in  before;  and  the  very  plea  that  might,  if  this  ac- 
tion is  abated,  be  used  again  and  again  and  again.  The  plea  is  in 
the  way  of  justice,  which  the  court  ought  to  discourage.  To  suffer 
its  repetition,  would  bring  a  reproach  on  the  proceedings  in  courts 
of  justice;  the  mischief  to  the  plaintiff-  incalculable,  while  it  in- 
flicts no  injury  on  the  defendants,  for  all  the  partners  would  be 
entitled  to  contribution,  and  courts  ought  never  to  suffer  pleading, 
which  is  said  to  be  a  great  excellence  in  our  jurisprudence,  and  to 
be  founded  on  strong  sense  in  the  choicest  and  soundest  legi*la- 
tion,  to  be  made  the  instrument  of  oppression  to  the  suitors.  I 
speak  of  the  consequences  of  suffering  the  plea  in  abatement  to 
be  thus  used,  without  any  relation  to  this  particular  case. 

Plea  in  abatement  struck  off. 


[PHILADELPHIA,  JANUABT  27,  1827.] 

WHELEN  against  WATMOUGH  and  another. 

In  account  render  by  one  partner  against  two,  charging  them  as  bailiffs  and  recei- 
vers, the  plaintiff'  must  show  a  joint  liability  on  the  part  of  the  defendants  to  ren- 
der an  account  to  the  plaintiff. 


THIS  was  an  action  of  account  render  brought  by  Israel  Whe- 
len  against  John  G.  Watmough  and  Israel  Downing.  It  was 
tried  in  November  last  at  Nisi  Prius,  before  DUNCAN,  J.,  and  a 
verdict  rendered  in  favour  of  the  defendants.  The  case  now  came 
before  the  court  on  a  motion  made  by  the  plaintiff  for  a  new  trial. 

The  declaration  charsed  in  the  first  count,  that  John  G.  Wat- 
mough and  Isaac  Downing,  merchants  trading  under  the  firm  of 
IVatmough  and  Downing,  late  of  Philadelphia  county,  from  the 
24th  day  of  May,  in  the  year  of  o'ur  Lord  ISIS,  to  the  1st  day  of 
January,  in  the  year  of  our  Lord  1S21,  were  the  receivers  of  the 
monies  of  the  said  Israel  Whelen,  as  by  the  law  merchant  he  can 
reasonably  show,  and  during  all  that  time  received  of  the  monies 
of  the  said  Israel  Whelen,  at  the  county  aforesaid,  by  the  hands 
of  the  said  Israel  JVhelen,  Jacob  Lex,  William  R.  Thompson 
and  Co.,  Jacob  Hassinger,  William  Spohn,  Edward  Lane,  Mi- 
chael Riter,  and  William  P.  Israel,  fifty  thousand  dollars,  to 
merchandize  with,  and  make  profit  for  them  the  said  Israel  Whe- 
len  and  the  said  defendants,  and  thereof  to  render  the  said  Israel 
Whelen  a  reasonable  account  on  demand. 

Second  Count.  And,  also,  whereas  the  said  defendants  were 

VOL.  xv.  U 
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the  bailiffs  of  the  said  Israel  Whelen  from  the  said  24th  day  of 
May,  in  the  year  of  our  Lord  1818,  to  the  1st  day  of  January, 
in  the  year  of  our  Lord  1821,  and  for  the  same  time  had  the  care 
and  administration  of  divers  goods  and  merchandize,  to  wit,  one 
hundred  and  eighty  powder  kegs,  nineteen  and  a  half  cords  of 
willow  wood,  six  hundred  and  twenty-three  kegs  of  gunpowder, 
two  hundred  and  fifty-eight  bags  of  saltpetre,  sixty-three  boxes 
and  seven  tierces  of  saltpetre,  at  the  county  aforesaid,  to  merchan- 
dize, and  make  common  profit  thereof,  for  the  said  Israel  Whelen 
and  the  said  defendants,  and  to  render  a  reasonable  account  to  the 
said  Israel  Whelen,  when  afterwards  they  should  be  thereunto 
required. 

Nevertheless  the  said  defendants  their  reasonable  account  afore- 
said of  the  time,  monies,  and  goods  aforesaid,  to  the  said  Israel 
Whelen  have  not  yet  rendered,  although  requested,  &c. 

The  plaintiffs  pleaded,  never  bailiffs  or  receivers,  and  fully  ac- 
counted, and  the  cause  was  tried  on  these  issues. 

On  the  trial,  it  appeared  that  the  parties  had  been  partners  in 
business  under  the  firm  of  Watmough  and  Downing.  The  de- 
fendants contended,  that  there  could  not  be  a  verdict  for  ihe  plain- 
tiff, unless  the  jury  found  a  joint  liability,  on  the  part  of  the  de- 
fendants, to  render  an  account  to  the  plaintiff,  whatever  might  be 
their  separate  responsibilities  to  the  plaintiff.  And  the  learned 
judge  being  of  that  opinion,  instructed  the  jury  accordingly.  And 
this  was  the  ground  of  the  motion  for  a  new  trial. 

Tilghman  and  C.  J.  Ingersoll,  for  the  plaintiff,  now  contend- 
ed that  if  the  defendants  were  separately  liable  to  account  to  the 
plaintiff,  the  action  was  well  brought,  and  judgment  quod  compu- 
tent  might  be  entered  against  them,  on  which  a  separate  account 
might  be  taken  by  auditors,  and  separate  judgments  rendered. 
The  inconvenience  would  be  excessive,  if  it  should  be  held  neces- 
sary to  bring  separate  actions  against  each  partner;  and  it  has  been 
the  policy  of  Pennsylvania  to  foster  and  enlarge  the  remedy  by 
action  of  account  render.  1  Dall.  339.  Gratz  v.  Phillips,  5  Binn. 
564.  In  the  latter  case,  the  court  decided  that  the  plaintiff  might 
have  judgment  for  a  larger  sum  than  the  damages  laid  in  the  de- 
claration, and  might  recover  for  articles  in  account  which  had  ac- 
crued pending  the  action.  In  Griffith  v.  Willing,  3  Binn.  317, 
the  suit  was  by  Griffith,  surviving  partner  of  Nicklin,  against 
Willing  and  others;  and  it  was  held  that  joint  partners  in  a  mer- 
cantile adventure  may  have  account  render  against  each  other  by 
the  common  law,  tenants  in  common  by  the  27th  section  of  4  Ann. 
c.  16,  which  section  has  been  adopted  in  Pennsylvania.  Robsert 
v.  Andrews  and  Wife  and  Cocket,  Cro.  Eliz.  in  error,  was  a 
case  of  account  brought  by  several  against  one:  so,  in  Dighton  v. 
Whitney,  1  Lutw.  51,  account  render  by  several  plaintiffs.  In 
Plead.  Jlssist.  35,  is  a  precedent  of  a  declaration  in  account  ren- 
der by  one  against  two,  charging  them  as  bailiffs  and  receivers  for 
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the  common  benefit  of  all  the  parties.  They  further  cited  Watson 
on  Part.  396.  Gill  v.  Kuhn,  6  Serg.  Sf  Rawle,  336.  They  con- 
tended, moreover,  that  as  one  of  the  pleas  was  fully  accounted, 
it  confessed  the  accountability  of  the  defendant  as  laid  in  the 
narr. 

J.  R.  Ingersoll  and  Chauncey  supported  the  opinion  of  the 
judge.  The  narr.  does  not  state  that  the  plaintiff  and  defendants 
were  partners,  but  it  states  that  the  defendants  were  merchants, 
in  company,  trading  under  the  firm  of  Watmough  and  Downing. 
The  question  is,  whether  the  plaintiff  can  have  a  joint  judgment 
quod  computent  against  the  defendants,  and  finally  recover  against 
each  separately  what  was  due  from  him.  This  could  not  be.  The 
responsibility  of  the  defendants  is  in  its  nature  several.  If  the 
first  judgment  be  joint,  the  auditors  must  charge  the  defendants  ac- 
cordingly. There  cannot  be  judgments  for  different  sums  in  an 
action  on  contract  against  two  defendants  in  a  joint  action.  Wil- 
liams v.  M'Fall,  2  Serg.  fy  Rawle,  280.  In  Beech  v.  Hotchkiss, 
2  Conn.  Rep.  425,  it  is  held  that  an  action  of  account  render  does 
not  lie  by  one  partner  where  there  are  more  than  two  partners:  in 
such  case,  he  must  go  into  equity.  No  instance  of  the  mode  of 
proceeding  proposed  by  the  plaintiffs  is  to  be  found:  wherever  the 
suit  is  joint,  the  liability  must  be  joint.  In  Griffiths  v.  Willing, 
the  plaintiffs  were  partners,  and  the  defendants  constituted  a  sepa- 
rate partnership  firm.  They  referred  to  1  Vin.  151,  152.  Selw. 
N.  P.  5.  Godfrey  v.  Sounders,  3  Wils.  88.  Wright  v.Guy,  10 
Serg.  4*  Rawle,  227.  Eccleston  v.  Clipsham,  1  Sound.  153. 
Reese  v.  Abbott,  Cowp.  832.  2  Vin.  58.  3  T.  R.  782.  Brooke's 
Jib.  Joinder  in  Action,  pi.  83,  ib.  Tenant  in  Common,  pi.  4. 
Cowel  v.  Edwards,  2  B.  <$•  P.  268.  3  B.  #  P.  235.  Cro. 
Joe.  410. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  When  the  objection  was  first  made,  that  there 
could  not  be  a  verdict  and  judgment  for  the  plaintiff  quod  com- 
putent, unless  the  jury  found  a  joint  liability  of  the  defendants  to 
render  an  account,  I  was  impressed  with  the  opinion  that  it  was 
unanswerable.  It  seemed  to  me  that  it  would  be  unsettling  first 
foundations,  to  say  that  one  man  should  be  answerable  for  another, 
where  there  was  no  express  contract,  and  where,  from  the  nature 
of  the  consideration,  there  could  be  none  implied.  I  did  not  then 
believe  it  to  be  the  law,  and  so  I  instructed  the  jury,  that  on  the 
plea  of  never  bailiffs  or  receivers  of  the  plaintiff,  unless  they  found 
that  this  was  a  house  of  partnership,  consisting  of  two  parties, 
the  plaintiff  one  and  the  defendants  the  other,  their  verdict  should 
be  for  the  defendants;  for  if  this  was  a  partnership  of  three,-?— 
Whelen  holding  one  half,  Watmough  one  fourth,  and  Downing 
one  fourth,  then  Watmough  would  not  be  bound  to  account  for 
Downing,  nor  Downing  fon  Watmough.  It  then  appeared  to 
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me  that  this  was  not  a  technical  objection  to  the  mere  form  of  ac- 
tion, but  one  of  suhstance;  and  that  if  the  verdict  was  for  the  plain- 
tiff, that  the  defendants  should  account,  the  judgment  must  be  quod 
computent*  and  that  the  report  of  the  arbitrators  must  follow  the 
judgment,  which,  being  joint,  the  report  must  be  joint.  I  did  not 
then  conceive  the  second  judgment  in  account  render  could  be  dif- 
ferent from  the  first  judgment,  and  separate  judgments  rendered 
against  each  defendant,  and  that  there  might  be  different  execu- 
tions: nay,  that  one  defendant  on  this  joint  contract  might  be  dis- 
charged, and  the  other  charged.  All  this  appeared  new  and 
strange  to  me;  but  as  the  action  was  not  much  in  use,  and  as  there 
were  some  peculiarities  in  the  action  and  the  judgments,  and  not 
many  decisions  to  be  found  in  the  books,  but  only  notes  and  hints 
clashing  with  each  other,  and  the  more  we  look  into  the  books,  as 
was  said  by  WILLES,  C.  J.,  in  Godfrey  v.  Saunders,  3  IVils.  113, 
the  more  difficult  it  seems  to  reconcile  them,  the  point  was  re- 
served,— my  mind  was  open  to  conviction,  and  my  curiosity  was 
whetted  to  find  out  some  anomaly  in  the  law,  if  it  had  ever  ex- 
isted. The  laborious  researches  of  the  counsel  for  the  plaintiff 
have  failed  in  producing  any  rase,  or  even  obitur  dictum,  to  sup- 
port the  proposition  that  the  action  of  account  render  did  present 
such  incongruity.  I  have  taken  some  pains  to  examine  both  the 
ancient  and  modern  books  on  this  subject.  In  the  modern,  there 
is  not  much  to  be  found  on  this  action,  but  enough  to  show  that 
the  anomaly  did  not  exist;  and  the  ancient  books  abundantly  prove 
that  in  no  period  of  the  history  of  the  law  it  ever  did  exist. 

Whatever  may  have  been  the  inconveniences  of  this  action,  it 
is  not  chargeable  with  those  pointed  out;  for  each  party  interest- 
ed may  have  his  separate  action  for  his  own  interest,  against 
every  one  who  has  received  his  money,  and  recover  from  him  that 
portion  which  has  come  into  his  hands  unaccounted  for  by  him. 
I  cannot  agree  with  the  learned  judges  of  Connecticut,  that  when 
there  are  more  than  two  partners,  the  action  of  account  render 
will  not  lie.  But  if  it  were  even  so,  it  would  not  move  me,  be- 
cause the  party  in  this  state  might  find  it  difficult  to  procure  re- 
dress, to  suppose  that  the  court  could  change  the  law,  much 
less,  that  a  judge  at  Nisi  Prius  could  undertake  to  change  the 
nature  of  the  action.  Undoubtedly,  in  the  case  of  intricate  actions, 
where  there  is  a  court  of  equity,  parties  have  usually  sought  re- 
dress there,  because  in  that  court  the  remedy  is  more  adequate, 
relief  is  not  embarrassed  with  the  difficulties  which  would  incum- 
ber  it  in  a  court  of  law;  but  I  do  not  think  judicial  authority 
would  change  the  nature  of  the  action.  For,  if  they  could  do  so, 
then  they  might  make  a  very  convenient  regulation,  that  the  first 
jury  should  ascertain  the  sum,  and  the  first  judgment  be  a  final 
one.  This  court  has  decided,  that  the  mode  of  conducting  the  ac- 
tion shall  be  according  to  the  principles  and  practices  to  be  found 
in  the  books,  and  corrected  a  practice  that  had  before  prevailed. 
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The  entries  and  books  of  practice  remain  then  as  our  only  guide. 
The  law  wants  no  reformation  in  this  particular;  for  it  is,  that  each 
man  should  render  to  each  man  a  just  account.    The  finding  of  the 
jury  excludes  all  conclusion  of  joint  liability:  it  necessarily  finds  a 
separate  liability;  for  so  was  it  put  to  the  jury.    But  a  separate  liabi- 
lity which  cannot  be  enforced  through  the  medium  of  a  joint  action; 
for  if  Watmough  and  Downing  can  be  brought  into  court  toge- 
ther in  this  joint  action,  the  plaintiff  might  bring  all  his  receivers 
to  account  in  one  action,  and  auditors  find  the  several  balances 
due  by  each,  and  include  every  name  in  the  city  directory.     If 
two  men  are  intrusted  with  the  goods  of  another,  to  merchandize, 
a  confidence  is  placed  in  both.     They  accept  the  trust  jointly,  and 
jointly  confide  in  one  another.     The  receipt  of  one  is  the  receipt 
of  another,  and  therefore  it  is  a  joint  receipt     Both  are  liable,  for 
by  implication  each  has  undertaken  to  account  for  the  other;  and 
that  is  the  very  marrow  and  substance  of  Godfrey  v.  Sounders. 
Sounders,  who  survived  Solomons  his  co-partner,  was  held  respon- 
sible for  his  acts  and  embezzlements;  because,  as  the  court  said, 
they   were  co-obligors,   and  answerable  for  one  another  for  the 
whole.     But  here  the  verdict  negatives  all  this.    It  finds  that  John 
JVotmough  and  Andrew  Downing  were  not  co-obligors;  that  one 
was  not  surety  for  the  other,  and  that,  of  consequence,  each  man 
of  them  is  liable  for  his  own  receipts.     The  fact  is,  if  this  action 
could  be  sustained,  then  Watmough  might  have  brought  his  action 
of  account  render  against  Whelen  and  Downing,  or  Downing  his 
against  Whelen  and  Watmough,  and  made  Whelen  the  security  of 
each  of  the  others.     The  case  of  Godfrey  v.  Sounders  goes  far  to 
prove  the  law  of  that  day  as  I  have  stated  it;  for  it  must  be  admit- 
ted that  the  judgment  here  would  be  quod  computent, — not  that 
Watmough  should  render  an  account  for  his  receipts  and  Dow- 
ning a  separate  account  for  himself.     Where  two  are  judged  to 
account,  and  one  is  outlawed  and  the  other  accounts,  if  he   dis- 
charges himself  upon  the  account,  this  shall  be  a  discharge  of  the 
other;  and  if  he  be  charged  on  the  account,  this  shall  charge  the  other, 
because  they  were  adjudged  to  account  jointly.  41  Edw.  3.  13  b. 
Br.  rfcc.  pi.  10.     Fitzg.  dec.  pi.  23.    1  Mallory  Plead.  69.    1 
Hoi.  Jibr.  173.    1  Vin.  J)cc.    Discharge  before  Auditors,  pi.  3.; 
and,  in  the  same  page,  if  two  in  a  writ  of  annuity  are  judged  to 
account,  and  one  is  afterwards  outlawed,  the  other  shall  account, 
because  they  were  judged  to  account  jointly.    So,  if  two  are  judged 
to  account,  and  one  dies,  the  other  shall  account  alone.     And  for 
this  reason,  because  the  receipt  of  one  is  the  receipt  of  both.  1 
Browne,  25.     Where  two  are  accountable,  an  account  made  by 
one  is  not  good;  for  both  the  accountants  shall  make  but  one  ac- 
count.  Cited  by  Coke,  as  the  case  of  Gore  v.  Dowling,  in  the  Ex- 
chequer Chamber,  upon  a  writ  of  error.   1  Leon.  234.     If  an  ac- 
count be  against  two,  and  one  pie  ids  that  he  was  sole  receiver, 
and  had  accounted  before  such  an  auditor,  if  the  plaintiff  replies, 
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unto  his  bar,  he  shall  abate  his  writ,  because  the  receipt  is  sup- 
posed to  be  a  joint  one.  Godb.  43,  pi  50.  Cro.  Jac.  410.  1  Rol. 
Rep.  421,  proves  clearly  two  things, — first,  that  where  there  are 
three  partners  in  thirty-eight  tuns  of  wine,  each  concerned  one 
third  in  value,  that  any  of  them  might  bring  his  action  of  account 
render  against  any  other  of  them;  and,  secondly,  that  one  of  them 
might  have  his  action  of  account  alone,  without  his  companion. 
See  1  Mallory,  71,  Plead,  tit.  Rules  and  Observations  in  eases 
of  Account  Render;  in  which  this  case  is  so  noticed.  It  appears 
by  the  report  of  Croke,  that  the  exception  was  taken,  that  the 
plaintiff  demanded  a  third  part  of  such  goods:  whereas  he  alone 
ought  not  to  demand  the  account,  but  ought  to  join  the  other  with 
him,  and  if  he  should  have  it  sole,  yet  he  ought  to  demand  the  ac- 
count for  them  entire,  and  not  to  demand  it  of  the  third  part, — Sed 
non  allocatur.  For  it  was  held  he  might  sue,  though  his  companions 
would  not,  and  that  he  might  demand  an  account  of  the  third  part. 
These  authorities  fully  prove,  that  a  judgment  quod  computent  is 
a  joint  judgment,  or  a  joint  receipt,  and  that  only  one  account  can 
be  rendered.  And  whoever  will  take  the  pains  to  examine  the 
pleadings  in  Godfrey  v.  Sounders,  1  Wils.  94,  will  find  it  to  be 
this  very  case.  It  was  an  action  of  account  against  Saunders, 
to  render  an  account  of  the  time  in  which  the  defendant  and  one 
Solomons,  then  deceased,  was  the  bailiff  of  the  plaintiff.  In  his 
third  plea,  the  defendant  pleads  that  he  left  the  coral  beads  in 
the  hands  of  Solomons,  who  alone  was  answerable.  To  this 
plea,  inter  alia,  the  plaintiff  replied,  that  the  consignment  was 
made  to  and  accepted  by  the  defendant  and  Solomons,  as  joint 
factors,  and  upon  their  joint  credit.  The  jury  found  for  the  plain- 
tiff on  all  the  issues.  The  defendant  tendered  the  same  plea,  in 
effect,  before  the  auditors;  but  held  that  he  was  concluded  on  the 
face  of  the  record,  and  that  this  plea  was  contradictory  to  the  find- 
ing of  the  jury,  and  nothing  could  be  pleaded  before  the  auditors 
contrary  to  the  verdict  of  the  jury.  So,  if  the  jury  had  found  for 
the  plaintiff  here,  they  would  have  found  a  joint  liability,  and  the 
defendants  would  not  be  suffered  to  plead  a  separate  liability  be- 
fore the  auditors;  for  that  would  have  been  to  admit  a  matter  to 
be  pleaded  again,  which  had  been  litigated  and  tried,  and  which 
would  contradict  the  record.  The  act  of  the  30th  of  March,  1821, 
Purd.  Dig.  24,  relating  to  proceedings  in  actions  of  account  render, 
extending  the  power  of  arbitrators  to  this  form  of  action,  proceeds 
on  the  same  principle.  It  gives  them  a  power  not  possessed  by  a 
jury;  that  is,  to  report  a  balance  due  to  plaintiff  or  defendant,  one 
balance,  not  several  balances;  and  the  idea  of  reporting  and  giving 
several  judgments,  and  issuing  several  executions  against  several 
defendants  for  respective  balances,  was  never  in  the  mind  of  the 
framers  of  that  act.  The  account  to  be  reported  is  to  result  in  a 
balance,  either  to  one  party  or  the  other,  and  for  this  there  is  to 
be  one  final  judgment.  There  is  no  machinery  in  the  arbitration 
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system  to  work  it  in  any  other  way,  no  provision  for  appeal  in  any 
other  way.  Where  the  plaintiff  sets  out  in  a  joint  action  a  joint 
contract,  it  never  can  be  split  up  into  several  causes  of  action,  in 
which  different  sums  may  be  given, — nor  several  executions  issue 
on  a  joint  judgment  for  different  sums  of  money.  The  action  of 
account  render  is  founded  on  a  contract  express  or  implied.  3 
Yeates,  251.  The  liability  to  account  for  the  profits  of  an  infant's 
estate,  is  said  to  be  an  exception.  And,  as  to  the  power  of  the 
court  to  change  that  which  by  the  law  of  the  land  is  established  as 
a  course  of  judicial  proceedings,  I  must  deny  it.  No  power  short 
of  the  legislature  can  change  that.  The  case  of  Griffith  v.  Wil- 
ling and  others,  on  which  the  plaintiff's  counsel  so  much  rely, 
was  in  direct  accordance  with  the  principle  of  joint  action  in  this 
case.  The  parties  there,  were  Nicklin  and  Griffith  on  the  one 
side,  in  the  connexion,  and  Willing  and  Francis,  Gilmore  and 
Binqham,  on  the  other  side,  concerned  in  a  large  cargo,  the 
funds  of  which  belonged  to  those  two  parties  in  equal  moieties. 
They  were  two  houses  concerned  in  the  transaction;  two  part- 
ners, Nicklin  and  Griffith,  one;  Willing  and  Francis,  and  their 
associates  the  other.  The  latter  were  jointly  accountable  to  the 
former.  ID  the  precedent  from  Pleader's  Assistant,  it  was  a 
declaration  by  the  owner  of  land  against  two  jointenants,  as  bailiffs, 
jointly  bound  to  render  a  share  of  the  profits  of  the  land  to  the 
landlord,  the  plaintiff.  But  this  was-a  tripartite  partnership, — 
Whelen  one  half,  Watmough  one  fourth,  and  Downing  one  fourth. 
It  is  the  opinion  of  the  court,  that  the  exceptions  to  the  charge 
have  not  been  sustained;  and  the  verdict,  it  is  admitted,  is  not 
against  the  evidence.  Something  was  said  in  the  conclusion  of 
the  argument,  as  to  double  pleas.  Never  bailiff  or  receiver  is  the 
general  issue,  because  it  goes  to  the  root  of  the  action:  fully  ac- 
counted, is  like  the  plea  of  payment  added  to  the  general  issue. 
Aon  est  fact  urn  or  non  assumpsit,  the  plea  of  payment  added  to 
non  est  factum,  does  not  admit  the  deed:  it  puts  that  in  issue. 
So,  never  bailiff  or  receiver  denies  accountability.  It  is  no  more 
than  saying,  "We  never  were  joint  bailiffs  and  receivers;  but  if 
you  prove  we  were,  then  we  will  show  that  we  have  fully  ac- 
counted." The  jury  were  told,  that  if  they  found  the  defendants 
to  be  joint  bailiffs  and  receivers  of  the  plaintiff,  their  verdict  should 
be  for  him;  for  if  they  were  joint  bailiffs  and  receivers,  they  had 
not  fully  accounted.  This  is  not  the  first  time  this  kind  of  objec- 
tion has  been  raised  in  this  court.  In  5  Serg.  tip  Rawle,  411,  a 
similar  objection  was  made  and  overruled.  If,  because  the  de- 
fendants have  added  a  plea  of  fully  accounted,  they  acknowledged 
the  liability  to  account,  it  would  be  an  admission  of  record,  and 
the  jury  would  be  confined  to  the  inquiry  on  the  plea  of  fully  ac- 
counted. We  have  in  this  state  allowed  this  mode  of  pleading,  as 
in  non  est  factum  to  an  obligation,  and  payment.  The  deed  is 
not  admitted,  for  that  is  for  the  jury  to  find.  If  they  do  find  the 
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deed,  then  the  inquiry  is,  as  to  payment  on  the  second  plea.  It 
is  the  common  course  so  to  proceed  in  account  render.  There  is 
a  common  sense  rule  in  these  things.  They  are  considered  as  dis- 
tinct and  independent  pleas,  and  to  be  proved  as  if  each  had  stood 
alone.  This  is  our  practice  and  our  law.  It  is  therefore  the  opi- 
nion of  the  court,  that  the  rule  should  be  discharged  and  judgment 
entered  on  the  verdict. 

Rule  discharged. 


[PHILADELPHIA,  JANUARY  27, 1827.] 

The  Commissioners  of  SPRING  GARDEN  against  SMITH. 

IN   ERROR. 

The  words  of  the  proviso  of  the  act  of  the  9th  of  March,  1826,  exempt  the  owners 
of  a  lot  at  the  corner  of  Vine  and  Wood  Streets,  extending  more  than  fifty  feet 
in  depth  along  Wood  Street,  from  assessment,  for  defraying  the  expense  of  pipes, 
for  fifty  feet  of  that  depth. 

ERROR  to  the  Court  of  Common  Pleas  of  the  county  of  Phila- 
delphia, where  judgment  was  rendered  in  favour  of  the  defendant 
on  the  following;  case  stated  for  the  opinion  of  the  court: 

By  the  act  of  assembly,  passed  the  9th  of  March,  1826,  enti- 
tled, "a  further  supplement  to  an  act,  entitled,  'an  act  to  incorpo- 
rate the  District  of  Spring  Garden,'  it  is  provided,  that,  the 
board  of  commissioners  of  the  said  district,  or  a  majority  of  them, 
shall  have  full  power  and  authority,  upon  the  application  in  writing 
of  the  owner,  or  a  majority  of  them,  of  real  estate  in  any  square  or 
two  squares  of  any  street,  lane,  road,  or  alley,  where  the  pipes 
may  have  been  then  laid,  to  introduce  into  such  square  or  two 
squares,  of  any  such  street,  lane,  road,  or  alley,  the  Schuylkill  or 
other  wholesome  water,  for  which  the  said  commissioners  have, 
or  such  square  or  two  squares  of  such  street,  lane,  road,  or  alley, 
and  such  other  estate  as  make  use  of  the  same,  shall  and  may  be 
taxed  by  the  said  commissioners  for  all  the  expenses  that  may  be 
incurred  in  laying  the  said  pipes,  introducing  the  said  water  into 
such  square  and  two  squares,  and  keeping  up  therein  the  necessary 
supply  of  water  in  proportion  to  the  said  respective  pipes  of  the 
said  real  estate,  and  calculating  the  size  of  the  said  pipes  at  six 
inches,  and  shall  be  liable  and  chargeable  with  the  same,  &c. ;  pro- 
vided, that  all  corner  lots  extending  more  than  fifty  feet  in  depth 
from  any  street,  lane,  road,  or  alley,  in  which  pipes  shall  be  laid, 
and  the  water  introduced,  shall  pay  for  such  excess  in  depth,  at 
the  same  rate  whenever  pipes  are  laid,  and  the  water  introduced 


Dec.  1826.]  OF  PENNSYLVANIA.  161 

(The  Commissioners  of  Spring  Garden  v.  Smith.) 

into  the  same."  On  the  25th  of  April,  1826,  the  city  of  Phila- 
delphia contracted  to  supply  the  District  of  Spring  Garden  with 
Schuylkill  water.  The  lots  and  houses  on  the  north  side  of  Vine 
Street  are  within  the  said  district,  and  had  been  supplied  with  wa- 
ter from  the  city  mains  laid  in  Vine  Street,  and  within  the  city, 
previous  to  the  date  of  the  said  contracts.  On  the  application  of 
a  majority  of  the  owners  of  property  within  the  square,  the  said 
board  of  commissioners  have  caused  pipes  to  be  laid  in  John  Street, 
from  Vine  to  Wood  Street.  Newberry  Smith,  the  defendant,  is 
proprietor  of  a  lot  at  the  corner  of  Vine  and  John  Streets,  within 
the  said  incorporated  district,  on  which  is  erected  a  dwelling- 
ing  house,  the  front  door  of  which  is  in  Vine  Street,  but  there  is 
no  door  on  John  Street.  The  lot  is  twenty-one  feet  front  on 
Vine  Street,  and  extends  on  John  Street  ninety  feet  two  inches. 
The  question  for  the  opinion  of  the  court  is,  how  many  feet  are 
to  be  assessed  and  paid  for  by  the  said  Newberry  Smithy  for  the 
expense  of  the  pipes  laid  in  John  Street. 

Chew  and  Mahany,  for  the  commissioners. 

fiawfe,  contra. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  cause  was  decided  in  the  Court  of  Com- 
mon Pleas  on  a  case  stated  in  which  all  the  necessary  facts  appear. 
The  defendant  is  the  owner  of  a  house  and  lot  at  the  corner  of 
Vine  and  John  Street,  containing  twenty-one  feet  in  front  on  Vine 
Street,  and  extending  northward  ninety  feet  on  John  Street,  pre- 
serving the  same  breadth  of  twenty-one  feet  throughout.  The 
commissioners,  by  virtue  of  the  power  vested  in  them  by  the  act 
of  the  9th  of  March,  1826,  and  of  their  contract  with  the  city  of 
Philadelphia,  dated  the  25th  of  April,  1826,  laid  pipes  for  con- 
veying the  water  from  the  main  which  had  been  laid  by  the  citv, 
in  Vine  Street,  up  John  Street,  as  far  north  as  Wood  Street,  And 
in  the  assessment,  in  pursuance  of  the  act  of  assembly  for  defray- 
ing the  expenses  of  these  pipes,  &c.  the  defendant  was  rated  for 
his  whole  part  of  ninety  feet  on  John  Street  This  would  have 
been  all  right,  if  it  had  not  been  a  corner  lot.  But  the  following 
proviso  in  this  act  distinguishes  between  corner  and  other  lots: — 
"Provided,  that  all  corner  lots,  extending  more  than  fifty  feet  in 
depth,  from  any  street,  lane,  road,  or  alley,  in  which  pipes  shall 
be  laid,  and  the  waters  introduced,  shall  pay  for  such  excess  in 
depth  at  the  same  rate  per  foot  as  other  property  in  the  same  street, 
lane,  road,  or  alley,  whenever  pipes  are  laid  and  the  waters  intro- 
duced into  the  same."  Now  this  was  a  corner  lot,  extending  more 
than  fifty  feet  from  its  front  on  Vine  Street;  and,  as  appears  by 
the  statement  of  the  case,  the  owners  of  lots  fronting  on  Vine 
Street,  had  the  use  of  the  xvater  flowing  in  the  main  laid  by  the 
city  in  Vine  Street  before  the  pipes  were  laid  by  the  commission- 
ers of  Spring  Garden,  in  John.  Street.  The  case,  therefore, 

VOL.  xv.  X 
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falls  within  the  words  of  the  proviso.  The  legislature  does  not 
assign  its  reason  for  distinguishing;  hetween  corner  lots  and  others. 
But  it  is  presumed  it  was  supposed  that  the  owners  of  the  corner 
lots  had  been  at  expense  in  procuring  the  water  in  front,  which 
would  make  it  unreasonable  that  they  should  be  assessed  for  laying 
other  pipes  at  right  angle  the  whole  depth  of  their  lots.  Fifty  feet, 
therefore,  were  allowed  them  free  from  assessment,  beyond  which 
the  property  was  to  be  assessed.  The  commissioners  contend,  that 
as  the  main  in  Vine  Street  was  not  laid  at  the  expense  of  the  District 
of  Spring  Garden,  the  case  is  not  embraced  by  the  proviso.  But 
this  construction  is  not  to  be  justified.  When  the  act  of  March  9th, 
1826,  was  passed,  it  was  well  enough  known  that  the  main  in  Vine 
Street  had  been  laid  by  the  city,  and  that  the  owners  of  lots  on  the 
north  side  of  Vine  Street,  and  of  the  city  and  within  the  District 
of  Spring  Garden,  were  to  have  the  use  of  it,  and  that  the  city 
would  take  care  to  secure  an  adequate  compensation  for  that  use. 
It  is  not  prudent,  however,  to  form  a  construction  on  conjecture, 
against  the  words  of  a  law.  It  appears  to  the  court,  that  the  words 
of  this  proviso  are  sufficiently  plain,  and  that  they  exempt  the  pro- 
perty of  the  defendant  from  assessment,  to  the  extent  of  fifty  feet 
from  Vine  Street.  It  is  our  opinion,  therefore,  that  the  judgment 
of  the  Court  of  Common  Pleas  should  be  affirmed. 

Judgment  affirmed. 


[PHILADELPHIA,  JASUABY  10,  1827.] 


HART  against  BOLLER. 


IN  ERROR. 


The  general  rule  is,  that  if  a  person  indebted  to  another  on  a  note  gives  him  a  new 
note  for  the  same  sum,  without  new  consideration,  it  shall  not  be  deemed  a  sa- 
tisfaction of  the  first,  unless  so  accepted :  but  whether  so  accepted,  is  matter  of 
fact  for  the  jury,  and  it  is  error  for  the  court  to  take  the  question  from  the  jury, 
and  decide  it  as  matter  of  law. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 

This  action  was  brought  by  Jacob  Boiler,  the  plaintiff  below 
and  defendant  in  error,  against  Joseph  Hart,  the  plaintiff  in  error. 
The  plaintiff  declared  in  his  first  count,  on  a  promissory  note 
drawn  by  Charles  Miller,  payable  to  the  defendant  or  his  order, 
and  indorsed  by  the  defendant  to  the  plaintiff,  who  discounted  it. 
This  note  was  dated  October  llth,  1819,  for  two  hundred  and 
forty  dollars,  at  sixty  days.  It  fell  due  the  13th  of  December, 
1819,  and  was  protested  for  non-payment,  and  notice  whereof 
was  given  to  the  defendant,  the  indorser.  The  second  count  was 
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on  a  note  for  the  same  sum,  drawn  and  indorsed  by  the  same 
parties,  dated  the  14th  of  December,  1819,  due  February  15th, 
1820.  It  was  not  paid,  neither  was  it  protested,  or  notice  of  non- 
payment given  to  the  defendant.  On  the  trial  of  the  cause,  it  be- 
came a  question  whether  the  second  note  was  in  satisfaction  of  the 
first.  The  President  charged  the  jury,  "  that  this  was  matter  of 
law,  that  the  second  note  was  not  a  satisfaction  or  discharge  of 
the  first,  and  therefore  the  plaintiff  was  entitled  to  their  verdict 
on  the  first  count."  To  this  charge  the  counsel  for  the  defendant 
excepted. 

Miller  and  Lowber,  for  the  plaintiff  in  error,  cited  Chitty  on 
Bills,  371.  Smith  v.  Becket,  13  East,  187.  Brown  v.  Maffey, 
15  East,  216.  Slay  maker  v.  Gundacker,  1 1  Serg.  4*  Rawle,  75. 

Keemle,  contra,  referred  to  9  Serg.  4*  Rawle,  127.  11  Serg.  fy 
Rawle,  182.  5  Mass.  Rep.  170. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  It  is  a  general  rule,  that  if  one  indebted  to 
another  by  note,  gives  another  note  to  the  same  person  for  the 
same  sum,  without  any  new  consideration,  the  second  note  shall 
not  be  deemed  a  satisfaction  of  the  first,  unless  so  intended,  and 
accepted  by  the  creditor.  But  if  so  accepted,  it  is  a  satisfaction. 
The  quo  animo  it  was  accepted  is  matter  of  fact,  which  the  court 
cannot  take  to  itself,  and  exclude  the  jury  from  the  decision  of  it. 
The  intent  may  often  be  deduced  from  circumstances,  though  no- 
thing positive  was  expressed.  We  are  of  opinion,  therefore,  that 
the  District  Court  erred  in  assuming  the  determination  of  this 
point,  as  matter  of  law.  It  should  have  been  submitted  to  the 
consideration  of  the  jury,  whether  the  second  note  was  accepted 
in  satisfaction.  The  judgment  is  to  be  reversed,  and  a  venire  de 
novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


END  OF  DECEMBER  TERM,  1826— EASTERN  DISTRICT. 
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,  MARCH  27,  1827.) 

DAVIS  and  another  against  HAVARD. 

IN  ERROR. 

An  award  of  arbitrators,  under  a  submission  at  common  law,  fixing  a  boundary  line 
between  the  parties,  is  conclusive. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Chester  county. 

The  defendant  in  error,  David  Ifavard,  a  minor,  who  sued  by 
his  guardians,  John  Elliott  and  John  Marshall,  brought  this  ac- 
tion of  trespass  vi  et  armis,  &c.  against  John  Davis  and  John 
Kugler,  the  plaintiffs  in  error,  for  breaking  and  entering  the  plain- 
tiff's close,  and  cutting  down  and  earning  away  his  trees. 

The  defendants  pleaded,  Liberum  lenementum,  to  which  the 
plaintiff  replied,  freehold  in  himself  and  issue. 

The  controversy  was  in  relation  to  a  certain  boundary  line,  and 
the  following  agreement,  signed  by  the  counsel,  was  returned  with 
the  record:  — 

"  September  28th,  1835,  it  is  agreed  that  at  the  commencement 
of  this  suit,  and  when  the  alleged  trespass  was  committed,  plaintiff 
was  seised  in  fee  and  possessed  of  a  certain  tract  of  land  in  the  town- 
ship of  Trtdyffrin,  inChester  county,  adjoining  the  lands  of  defend- 
ants, and  that  Isaac  Davis,  Esq.,  died  seised  in  fee  and  possessed 
of  a  plantation  and  tract  of  land  in  the  said  township,  adjoining 
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the  lands  of  the  plaintiff,  which  said  land  of  Isaac  Davis  descend- 
ed to  his  children  and  heirs;  of  one  portion  whereof  John  Davis, 
Esq.,  the  above  defendant,  is  now  seised  and  possessed,  and  of  the 
remaining  portion  thereof,  John  Kugler,  the  other  defendant,  is 
now  seised  and  possessed;  but  nothing  herein  contained  is  in  any 
way  to  affect  the  location  of  the  lines  between  the  said  parties." 

After  the  evidence  on  the  part  of  the  plaintiff  was  closed,  the 
defendants  gave  in  evidence  the  following  agreement  to  refer  the 
matter  in  dispute  to  arbitrators: — 

"  Whereas  a  dispute  exists  between  John  Davis,  Esq.,  and 
John  Kugler,  farmer,  of  the  one  part,  and  Benjamin  Havard  of 
the  other  part,  with  respect  to  the  line  of  division  of  their  lands  in 
the  township  aforesaid;  and  whereas  the  said  Benjamin  Havard, 
by  letter  of  attorney  under  his  hand  and  seal,  duly  executed,  bear- 
ing date  the  21st  day  of  February  last  past,  did  constitute  and 
appoint  John  Elliott  of  Lower  Merion  his  true  and  lawful  attor- 
ney for  the  purpose  of  settling  the  said  dispute,  &c.,  as  in  and  by 
the  said  letter  of  attorney  intended  to  be  recorded  in  the  record- 
er's office  at  West  Chester,  reference  being  thereunto  had,  more 
fully  appears.  Now  know  ye,  that  in  order  finally  to  ascertain, 
settle,  mark,  and  establish  the  said  line,  we  have  mutually  agreed 
to  refer  the  same  to  Mathew  Roberts,  William  Wallis,  and  Eli- 
jah Funk,  arbitrators  indifferently  chosen  between  us,  who  are  to 
meet  and  examine  the  same,  and  determine  and  fix  sufficient  land- 
marks between  the  said  lands;  (but  if  the  said  referees  cannot  agree, 
then  the  parties  to  agree  to  one  or  two  men  to  be  added  to  the  re- 
ference,) and  make  report  to  us  in  writing  within  three  months 
from  the  date  hereof,  which  said  marks  so  made  and  affixed,  shall 
be  and  remain  and  be  considered  as  the  boundary  line  and  division 
of  the  said  land  for  ever. 

"  And  it  is  further  agreed  between  the  said  parties,  that  the  re- 
port of  the  referees,  together  with  this  agreement,  shall  be  record- 
ed in  the  office  for  recording  of  deeds  at  West  Chester,  in  the 
county  of  Chester,  at  the  joint  expense  of  the  parties.  In  witness 
whereof,  we  have  hereunto  set  our  hands  and  seals,  this  twenty- 
eighth  day  of  Jjpril,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty-three. 

"The  parties  further  bind  themselves,  their  heirs  and  executors, 
each  to  the  other,  firmly,  in  the  penal  sum  of  five  hundred  dollars. 
to  abide  by  the  report  of  the  said  referees." 

This  agreement  was  under  seal,  executed  in  the  presence  of  a 
witness,  acknowledged  before  a  justice  of  the  peace,  and  recorded 
in  the  office  of  the  recorder  of  deeds  of  Chester  county. 

In  pursuance  of  this  submission,  an  award  was  made  by  the  ar- 
bitrators, fixing  the  disputed  boundary.  This  award  was  also  un- 
der seal,  was  acknowledged  by  the  arbitrators  before  a  justice  of 
the  peace,  and  recorded  in  the  recorder's  office. 

The  defendants'  below,  besides  insisting  that  the  record  of  the 
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arbitrators  was  a  bar  to  the  recovery  of  the  plaintiff,  who  claimed 
umler  Benjamin  Havard,  contended  that  he  could  not  recover  in 
this  action,  because  the  trespass  alleged  to  have  been  committed 
by  John  Davis,  was  at  a  different  time  and  place  from  thai  alleged 
to  have  been  committed  by  John  Kugler,  and  without  concurrence 
between  them;  John  Davis  having  removed  his  fence  on  to  the 
line  awarded  by  the  referees  in  his  own  time  and  way,  and  John 
Kugler  having  cut  trees  within  the  line  awarded  for  his  boundary 
in  his  own  time  and  way;  and  that  at  all  events  John  Davis  could 
not  be  liable  in  this  action  of  trespass,  without  proof  that  he  par- 
ticipated in  cutting  the  trees;  and  they  called  on  the  court  so  to 
instruct  the  jury. 

The  court,  having  been  requested  by  the  defendants'  counsel  to 
reduce  the  charge  to  writing,  filed  of  record  a  paper  in  these 
words: — 

"The  following  is  the  substance  of  that  part  of  the  charge  of 
the  court  on  matters  of  law,  which  is  requested  to  be  filed  of  re- 
cord  by  the  defendants'  counsel;  viz 

"  The  first  question  is,  whether  the  defendants,  or  either  of  them, 
have  committed  the  trespass.  Trespass  is  an  unlawful  entry  on 
the  land  of  another.  The  injury  complained  of  is  the  breaking  of 
the  close,  entering  into  the  possession  of  another,  and  doing  some 
damage.  The  defendants  are  jointly  charged  with  breaking  the 
close  and  cutting  down  trees:  it  is  said,  that  at  all  events  John 
Davis  is  not  guilty:  the  defendants  joined  in  the  appearance  and 
pleas  of  not  guilty;  and  if  from  the  evidence  you  are  satisfied  that 
John  Davis  and  John  Kugler  both  entered  on  the  land  of  the 
plaintiff,  and  one  cut  trees  and  the  other  removed  a  fence,  they 
may  both  be  found  guilty  of  trespass  in  breaking  and  entering  the 
close.  And  further,  if  one  commands  or  advises  a  trespass  to  be 
committed  by  another,  who  does  it,  they  are  both  guilty;  for  in 
trespass  there  are  no  accessaries.  If,  however,  one  of  them  has 
done  no  act,  advised  no  trespass  to  be  committed,  nor  broken  any 
close,  he  must  be  acquitted.  The  place  where  the  trespass  is  al- 
leged to  have  been  committed,  must  be  in  the  possession  of  the 
plaintiff.  The  evidence  in  this  case  is,  that  the  trees  cut  were 
within  the  possession  of  the  plaintiff,  and  that  the  fence  was  moved 
on  to  his  possession.  On  this  mindr  point  of  the  cause,  the  jury 
will  say  whether  either  or  both  of  the  defendants  are  guilty,  and 
find  accordingly. 

[Here  the  court  remarked  on  the  evidence  of  the  line,  and  its 
application  to  the  plea  of  liberum  tenementum,  and,  on  the  sub- 
ject of  the  submission  by  award,  said, — ] 

"  Unless  the  submission  and  award  shall  conclude  the  rights  of 
the  parties,  whatever  they  may  have  been  before,  so  as  to  enable 
the  defendants  to  recover  of  Havard  in  ejectment  up  to  the  line 
of  the  referees,  it  is  not  conclusive  on  this  plea  of  liberum  tene- 
mentum, whatever  the  effect  may  be,  in  an  action  between  the 
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parties  on  the  award,  or  for  the  penalty.  The  court  is  of  opinion, 
that  the  submission  and  award  is  evidence  for  Davis  and  Kugler, 
to  be  considered  with  the  other  evidence  in  the  cause,  but  it  is 
not  conclusive  on  the  title,  not  can  it  exclude  the  consideration  of 
the  other  evidence;  therefore,  from  the  whole  matter,  the  jury  will 
decide,  &c." 

The  counsel  of  the  defendants  excepted  to  the  charge. 

On  the  return  of  the  record  to  this  court,  the  following  specifi- 
cations of  error  were  filed: — 

"  1.  The  charge  of  the  court  authorized  the  jury  to  find  a  ver- 
dict against  the  defendants  for  a  joint  trespass,  although  the  acts 
proved  on  the  trial  and  referred  to  in  the  charge,  might  have  been 
separate  and  distinct,  and  without  any  concurrence  between  the 
defendants. 

"2.  If  the  jury  had  believed,  from  the  evidence  before  them, 
that  the  alleged  trespass  and  cutting  trees  by  John  Kugler  was  at 
one  time  and  [Jace,  and  without  any  participation  of  John  Davis, 
and  the  alleged  trespass  and  removing  fence  by  John  Davis  was 
at  another  time  and  place,  and  without  any  participation  of  John 
Kugler, — still,  the  charge  of  the  court  justified  a  joint  verdict 
against  both  defendants,  as  for  a  joint  trespass. 

"  3.  The  charge  justified  a  verdict  against  John  Davis,  although 
he  might  not  have  participated  in,  commanded,  advised,  or 
known  of,  the  alleged  trespass  and  cutting  trees  laid  in  the  decla- 
ration. 

"4.  The  court,  in  their  charge,  go  the  length  of  saying,  that 
unde'r  a  count  for  trespass  and  cutting  trees,  trespass  and  re- 
moving a  fence,  was  sufficient  to  authorize  a  verdict  against  one 
of  the  defendants. 

"  5.  The  court  erred  in  saying,  that  the  submission  and  award 
were  not  conclusive  against  the  plaintiff's  right  to  recover." 

When  the  cause  was  called  up  for  argument,  the  court  request- 
ed the  counsel  for  the  plaintiffs  in  error  to  confine  their  argument 
to  the  question  whether  or  not  the  award  was  conclusive  of  the  ti- 
tle, according  to  the  boundary  fixed  by  the  referees.  To  this  point, 

Dillingham  and  Binney,  for  the  plaintiffs  in  error,  cited  Greer 
v.  Bnyd,  11  Serg.  4*  Rawle,  205.  Calhoun's  Lessee  v.  Denney, 
4  Da  1 1.  120.  Dixon  v.  Moorhead,  Jlddison,  216.  Kern  v.  Smith, 
2  Brown,  99.  Kyd  on  Jtwards,  55  to  62.  Peebles  v.  Reeding,  8 
Serg.  «§•  Rawle,  84.  1  Mndd.  Ch.  66,  401.  Hall  v.  Handy,  3  P. 
Wms.lSl.  Ward  v.  Griffith,  Swanst.  53,  54.  Bourk  v.  Wilier,  4 
Johns.  Ch.  R.  405  2  Marsh.  R.  438.  Buckly  v.  Stewart,  1  Day, 
130.  Doe  v.  Naptc.r,  3  East,  15. 

Edwards  and  Tilghman,  for  the  defendant  in  error,  cited  1 
Dall.  S14.  1  Yeates,  353.  2  Yeales.  513.  4  Yeates,  243.  1  Sinn. 
59.  2  Binn.  583,  (note.}  17  Johns.  405.  2  Vern.  514.  1  rftfc. 
64.  3  P.  Wms.  362.  2  Vern.  705.  3  Atk.  644.  2  rftk.  501.  2 
Vern.  109.  1  Johns.  Ch.  R.  101.  2  Vcrn.  100.  2  Ves.  315.  2 
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Vern.  251,  444,  519.    1  Pol.  Rep.  242,  244.    2  Leon.  104.  Cro. 
El.  2^3.   5  Binn.  287.   8  Com.  Dig.  (last  edit.}  112. 

The  opinion  of  Ihe  court  was  delivered  by 

TILGHMAN,  C.  J.  This  was  an  action  of  trespass,  brought  by 
David  Havard,  the  plaintiff  below,  against  Davis  and  Kugler, 
the  plaintiffs  in  error,  for  breaking  and  entering  his  close,  with 
force  and  arms,  &c.,  and  cutting  down  his  trees,  &c.  The  plaintiffs 
pleaded,  not  guilty,  and  liberum  tenementum,  &c.,  to  which  the 
plaintiff  replied,  "freehold  in  himself,"  and  issues  were  joined. 

The  dispute  was  concerning  a  boundary  line,  and  the  defendants 
gave  in  evidence  an  agreement  between  Benjamin  Havard,  under 
whom  the  plaintiff  claimed,  and  themselves,  to  submit  the  location 
of  this  boundary  line  to  the  arbitrament  of  three  men,  whose  award 
was  to  be  considered  as  fixing  the  said  boundary  line  for  ever. 
The  parties  to  this  agreement  bound  themselves  respectively  to 
each  other  in  the  sum  of  five  hundred  dollars,  to  abide  by  the  award 
of  the  arbitrators  The  defendants  also  gave  in  evidence  an  award 
in  writing,  made  by  the  three  arbitrators  under  their  hands  and 
seals,  which  was  recorded  in  pursuance  of  the  said  agreement. 
The  principal  question  on  the  trial  was,  whether  the  submission 
and  award  were  conclusive  on  the  plaintiff.  If  conclusive,  the 
cause  was  with  the  defendants,  who  had  entered  and  cut  the  trees, 
on  their  own  side  of  the  line  established  by  the  award.  The  Pre- 
sident of  the  Court  of  Common  Pleas  charged  the  jury,  thai  the 
submission  and  award  were  evidence  for  the  defendants,  but  not 
conclusive;  to  which  charge  the  counsel  for  the  defendants  ex- 
cepted. 

The  question  resolves  into  two  points: — 1.  Whether  the  title  to 
land  can  be  bound  by  an  award.  2.  Whether  chancery  will  de- 
cree a  specific  execution  of  such  an  award. 

1.  On  the  first  point,  the  courts  do  not  seem  to  have  held  a  uni- 
form opinion.  It  is  certain,  that  an  award  cannot  make  an  actual 
transfer  of  the  title  to  land,  and  therefore,  it  appears  in  some  of 
the  old  cases,  an  inference  was  falsely  drawn  that  it  was  not  conclu- 
sive on  the  title.  Supposing  that  in  strict  law  it  was  so,  it  did  not 
follow  that  equity  would  not  decree  a  specific  performance,  after 
which  the  award  would  become  conclusive.  No  agreement  short 
of  a  conveyance  can  make  a  transfer  of  land,  yet  it  is  the  daily 
business  of  chancery,  to  compel  the  performance  of  such  agree- 
ments; and  with  us,  who  have  no  chancery,  a  decree  for  specific 
performance  is  considered  as  made  in  all  cases  where  a  chancellor 
would  make  it.  No  satisfactory  reason  has  been  given,  why  the 
proprietors  of  land  should  not  have  as  much  power  to  bind  the  title 
by  an  award,  as  the  title  to  personal  property.  The  same  policy 
which  permits  one,  is  applicable  to  the  other;  and  indeed  the  fluc- 
tuation of  sentiment  on  this  subject  seems  at  length  to  have  settled 
down  into  an  opinion  conformable  to  common  sense, — that  the 

VOL.  xv,  Y 
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owners  of  property,  either  real  or  personal,  may  submit  the  title 
to  the  decision  of  arbitrators,  whose  award  shall  be  conclusive. 
Kyd,  in  his  treatise  on  awards,  after  mentioning  the  difficulties 
which  had  been  raised  by  the  judges  in  former  times,  comes  to 
the  following  conclusion,  (page  61,)  *'  It  may  safely  be  considered 
as  law,  that  when  the  parties  might,  by  their  own  act,  transfer  real 
property,  or  exercise  any  act  of  ownership  with  respect  to  it,  they 
may  refer  any  dispute  concerning  it  to  the  decision  of  a  third  per- 
son, who  may  order  the  same  acts  to  be  done  which  the  parties 
themselves  might  do  by  their  own  agreement.  Therefore,  when 
we  are  told,  that  an  arbitrator  cannot  make  an  award  of  freeholdy 
and  that  he  cannot  award  the  freehold  of  one  man  to  another,  we 
are  to  understand  these  expressions  to  mean  no  more  than  that 
land  cannot  be  transferred  by  the  mere  magic  of  the  words  of  the 
award,  but  that  it  is  necessary  the  award  should  order  such  acts  to 
be  done,  as  would,  if  done  by  the  voluntary  agreement  of  the  par- 
ties, amount  to  a  specific  transfer."  I  believe,  that  in  this  short 
summary,  the  result  of  the  decisions,  down  to  the  publication  of 
Kyd's  treatise,  is  pretty  accurately  stated.  But  it  is  worthy  of 
observation,  that  in  the  case  before  the  court,  no  difficulty  about 
land  occurs.  No  conveyance  is  ordered  to  be  executed  by  one 
party  to  the  other,  because  there  was  no  occasion  for  one.  No- 
thing but  a  question  of  boundary  was  submitted  to  the  arbitrators. 
The  dividing  line  being  fixed,  the  title  follows  of  course.  The 
award  is  conclusive  evidence  of  the  boundary,  and,  consequently., 
conclusive  evidence  that  the  title  of  each  party  always  extended 
to  that  boundary,  and  no  further. 

2.  Now,  then,  as  to  the  second  point,  why  should  not  chancery 
compel  a  specific  execution  of  such  an  award,  as  well  as  of  any 
agreement  respecting  land  ?  The  agreement  here  was,  that  the 
line  established  by  the  arbitrators  should  be  considered  as  the  fixed 
boundary  for  ever.  The  award,  then,  may  fairly  be  considered 
as  the  agreement  of  the  parties  to  fix  the  boundary.  Why  should 
either  party  be  allowed  to  recede  from  this,  any  more  than  from 
any  other  agreement?  The  circumstance  of  their  having  bound 
themselves  in  a  penally  to  abide  by  the  award,  for  the  recovery  of 
\vhich  an  action  at  law  may  be  maintained,  is  of  very  little  weight. 
The  same  objection  arises  in  many  cases,  where  a  specific  perform- 
ance is  decreed.  The  intent  of  the  parties  was,  to  settle  all  dis- 
putes touching  the  boundary,  which  intent  cannot  be  carried  into 
effect  by  an  action  for  the  penalty.  Whatever  might  be  the  result 
of  that  action,  the  original  dispute  would  still  remain  unsettled. 
Chancery,  therefore,  would  go  to  the  root  of  the  evil,  and  fix  the 
boundary  according  to  the  award,  which  would  make  an  end  of  all 
disputes.  I  think  the  law  is  well  settled,  that  a  specific  execution 
of  an  award  concerning  the  title  of  land,  will  be  decreed  in  equity. 
In  1  Madd.  Ch.  401,  it  is  said  to  be  clear,  that  a  bill  will  lie  for 
the  specific  performance  of  an  award,  even  though  the  ward  be 
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unreasonable,  the  arbitrator  being  a  judge  of  the  party's  choosing, 
and  the  award  being  considered  as  ascertaining  the  terms  of  a  pre- 
vious agreement.  But  though,  if  the  award  decide  any  thing  to 
be  done  respecting  /am/,  the  court,  it  seems,  will  decide  a  specific 
performance,  it  will  not  execute  an  award  for  the  payment  of  mo- 
ney. In  Bishop  v.  Bishop,  \Ch.  Rep.  142,  and  Hull  v.  Hardy > 
3  P.  Wms.  187,  a  specific  performance  of  awards  concerning  land, 
was  decreed.  In  these  two  cases  the  plaintiff  had  performed  some 
part  of  the  award.  But  in  Norton  v.  Moscall,  2  Vern.  24,  where 
a  similar  decree  was  made,  no  part  of  the  award  had  been  per- 
formed. All  that  the  plaintiff  had  done,  was  the  selling  off  a  piece 
of  land  in  order  to  raise  a  sum  of  money  which  he  was  ordered  by 
the  award  to  pay  to  the  defendant.  And  in  this  case  the  award 
was  so  badly  drawn,  as  not  to  be  binding  at  law.  So  that  part 
performance  by  the  plaintiff  does  not  seem  to  be  essential  for  the 
support  of  his  bill.  Nor  is  there  any  reason  why  it  should  be 
considered  as  essential,  provided  the  plaintftf  holds  himself  ready 
to  perform  his  part.  The  case  of  Sellick  v.  Sellick,  decided  by 
the  Supreme  Court  of  New  York,  (15  Johns.  197,)  is  directly  in 
point.  It  was  there  held,  that  an  award  fixing  a  boundary  tine 
of  land  between  the  parties  to  the  submission,  was  a  justification 
in  an  action  of  trespass  brought  against  the  party  who  entered  and 
cut  trees,  on  his  own  side  of  the  line  fixed  by  the  award.  In 
Bonk  v.  Wilier,  4  Johns.  Ch.  i05,  Chancellor  KENT  corrected 
what  he  considered  as  a  clear  clerical  error,  in  an  award  concern- 
ing land,  and  decreed  a  specific  performance.  In  Shackalford  v. 
Purket,  2  Marsh.  Rep.  470,  it  was  decided  by  the  Court  of  Ap- 
peals of  Kentucky,  that  although  an  award  cannot  convey  the  title 
of  land,  still  it  is  binding  on  the  parties,  and  estops  them  from  dis- 
puting the  title  affirmed  by  the  award.  But  the  counsel  for  the 
plaintiff  in  the  present  case,  relied  on  the  decisions  of  our  own 
courts;  so  that  it  became  necessary  to  review  the  Pennsylvania 
cases.  The  strongest  in  favour  of  the  plaintiff,  is  Dixon's  Lessee 
v.  Moorhead,  tried  before  M'KsAN,  C.  J.,  and  SMITH,  J.,  at  Nisi 
Prius,ia  Westmoreland  county,  in  May,  1798.  That  was  an 
award  at  common  law,  and  it  was  held  not  be  conclusive  as  to  the 
title  of  land.  The  same  question,  between  the  same  parties,  had 
come  before  the  Court  of  Common  Pleas  of  Westmoreland  coun- 
ty, at  June  Term,  1794,  when  a  verdict  was  given  against  the 
award,  but  a  new  trial  was  granted  at  December  Term,  1795, 
President  ADOISON  having  changed  his  mind  after  the  trial,  and 
being  of  opinion  that  in  his  charge  to  the  jury  he  had  not  given 
sufficient  weight  to  the  award.  For  the  opinions  of  Chief  Justice 
JVI«KEAN  and  Judge  SMITH,  I  entertain  a  sincere  and  high  respect, 
but  it  must  be  remembered  that  this  was  a  Nisi  Prius  decision, 
which  we  all  know  is  not  of  the  same  authority  as  a  judgment  in 
bank.  The  same  judges  who  have  necessarily  decided  in  haste  at 
Nisi  Prius,  often  came  to  a  different  conclusion  after  a  full  argu- 
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ment  in  bank.     Thus  we  see,  that  the  opinion  of  President  ADDI- 
SON  was  altered,  after  further  discussion  on  a  second  argument, 
and  more  time  for  mature  deliberation.     The  case  of  Calhuun?s 
Lessee  v.  Dunning,  also  at  Nisi  Privs,  tried  before  SHIPPEN  and 
BRADFORD,  Justices,  at  Carlisle,  in  May,  1792,  appears,  accord- 
jug  to  the  report  of  it  in  4  Dall.  120,  to  have  been  in  direct  oppo- 
sition to  Moorhead's  Lessee  v.  Dixon.     SHIPPEN,  J.,  charged  the 
jury,  that  "although  an  award  could  not  give  a  right  to  land,  yet 
it  would  settle  a  dispute  either  in   an  ejectment  or  an  action  of 
trespass,  and  that  it  had  been  so  decided  in  the  case  of  Fox's  Les- 
see v-  Franklin,19  of  which  no  report  has  come  to  my  knowledge, 
either  in  print  or  in  manuscript.      It  is  proper,  however,  to   men- 
tion, that  YEATES,  J.,  in  delivering  his  opinion  in  Duer  v.  Boyd, 
1    Serg.  8?  Ruwle,  213,  said,   "that  he  had   seen   the   notes   of 
Judge  SHIFPEN,  in   Calhoun's  Lessee  v.  Dunning,  which  con- 
tained the  arguments  of  the  counsel,  but  not  the  opinion  of  the 
court;  and  that  he  was  strongly  inclined   to  think  that  implicit 
confidence  was  not  to  be  placed  in  the  accuracy  of  the  report  in  4 
Dall."    It  is  to  be  regretted,  that  Judge  YEATES  did  not  ascertain 
what  the  opinion  of  the  court  really  was,  because  his  remarks  have 
thrown  a  cloud  over  the  case  of  Calhoun  v.  Dunning,  which  it 
is  impossible  now  to  dispel.     The  only  instance  in  which  the  effi- 
cacy of  an  award  respecting  the  title  to  land,  has  been  brought  di- 
rectly before  the  court  sitting  in  bank,  was  in  the  case  of  Duer  v. 
Boyd,  #£•»  1  Serg.  fy  Ruwle,  "201.     It  was  there  decided,  that  an 
award  made  under  a  rule  of  court,  entered  in  an  action  of  eject- 
ment, under  the  act  of  1705,  was  not  conclusive,  but  had  just  the 
same  weight  as  a  verdict  in  an  ejectment.     The  reason  of  that  de- 
cision was,  that  the  act  of  1705  gives  to  the  award  the  same  effi- 
cacy as  if  it  were  a  verdict,  and  judgment  is  entered  on  it  as  on 
a  verdict.     It  could  therefore  have  no  greater  weight  than  a  ver- 
dict in  ejectment,  which  certainly  is  not  conclusive.     When  a  rule 
of  reference  is  entered  in  an  ejectment,  under  the  act  of  1705,  it 
must  be  presumed  that  both  parties  know  the  law,  and  therefore 
could  not  have  intended  that  the  award  should  have  a  greater  ef- 
fect than  a  verdict.     That  was  my  opinion  in  Duer  v.  Boyd,  but 
I  expressly  avoided  committing  myself  as  to  the  effect  of  an  award 
at  common  law.     These  are  all  the  Pennsylvania  authorities, 
and   I  consider  them  as  leaving  undecided  the  question  now  be- 
fore us;  which  is,  whether  an  award  of  arbitrators,  under  a  sub- 
mission at  common  law,  fixing  a  boundary  line  between  the  parties, 
be,  or  be  not  conclusive.    Feeling  myself  at  liberty  to  exercise  my 
own  judgment,  I  am  of  opinion,  for  the  reasons  before  given,  that 
the  award  is  conclusive.    There  was  error,  therefore,  in  the  charge 
of  the  court,  for  which  the  judgment  is  to  be  reversed,  and  a  ve- 
nire de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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BUSHKL  and  another  against   The  Commonwealth  Insurance 

Company. 

A  foreign  attachment  lies  against  a  corporation,  incorporated  by  the  laws  of  ano- 
ther state. 

THE  plaintiffs,  John  Bushel  and  William  Seaward,  issued  a 
foreign  attachment  against  the  Commonwealth  Insurance  Compa- 
ny of  Boston,  Massachusetts,  and  attached  certain  property  be- 
longing to  them,  in  the  hands  of  Ralston  and  Lyman,  as  gar- 
nishees.  A  rule  was  obtained  on  the  plaintiffs,  to  show  their  cause 
of  action,  and  why  the  attachment  should  not  be  dissolved,  on  the 
ground  that  it  had  been  issued  against  a  foreign  corporation. 

Chew,  for  the  plaintiffs,  showed  cause.  The  question  is,  whe- 
ther the  property  of  a  foreign  corporation  can  be  attached.  The 
act  of  assembly  grants  writs  of  attachment  against  "persons," 
and  corporations  are  persons.  Wood's  Inst.  2  Dornat,454.  1  Bl. 
Com.  467,  468,  475.  The  only  objection  is,  that  they  cannot  be 
delivered  on  bail,  and  this  we  deny:  and,  even  if  it  were  so,  this 
by  no  means  decides  the  question. 

1.  A  corporation  may  give  "  bail  to  the  action,"  as  required  by 
the  act.    In  other  acts  of  assemble ,  bail  to  the  action  is  to  be  with- 
out the  incident  of  surrender.  Act  of  the  22d  of  March,  18O7. 
Purd.  Dig.122.    9  Serg.  Sf  Rawle,  228       In  all  cases,  the  bail  to 
be  given  by  a  corporation  is  to  be  absolute.    Cro.  E/iz.  776     Im- 
pey,  90.   Bail  does  not  necessarily  import  delivery.    2  Jilt.  Prac. 
K.  R.  505.    Reeves'  Hist.  114,  121.    Glanville,  'b.  1,  c.  12, .?.  13. 
1  Mod.  236.    The  act  of  1817,  is  declaratory  of  the  common  law. 
Serg  on  Attachment,  62.     It  lies  in  England,  1  Mod.  212.    ID 
several  instances,  acts  of  assembly  speak  of  special  bail  and  bail  to 
the  action  as  distinguishable. 

2.  But   if  bail  includes  surrender,  still  corporations  are  not  ex- 
empt.   10  Mass.  400.     Want  of  precedent  is  a  slender  argument 
against  remedies  respecting  corporations  at  the  present  day    With- 
out this  you  cannot  get  at  land  of  corporation   lying  here.     The 
law  of  corporations  is  peculiar  in  Pennsylvania,  3  Serg.  8?  Rawle, 
125.      In  Carpenter  \.  The  Delaware  Insurance  Company,  2 
JBinn.  268,  a  strong  conclusion  is  drawn  in  favour  of  my  argu- 
ment.    The  corporation  there  stood  in  the  same  dilemma,  the  act 
requiring  special  hail,  and  that  circumstance  did  not  stand   in   the 
way  of  the  appeal,  and  the  company  had  it  without  special  hail. 
GrachU  v.  Notnagle,  1  Peters,  247.     The  attachment  law  is  re- 
medial, and  to   be  liberally  construed.      In  England,  the  court 
will  permit  the  money  to  be  deposited  in  court,  in  lieu  of  special 
bail.     In  Chesmtt  Hill  v.  Rutter,  4  Serg.  §•  Rawle,  16,  trespass 
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vi  et  arntis  was  maintained  against  a  corporation.  They  have  of 
late  received  all  the  attributes  of  natural  persons.  Funk  v.  Vonei- 
da,  11  Serg.  4*  Rawle,  119,  the  law  is  to  be  moulded  so  as  to 
suit  convenience  and  justice.  7  Muss.  1H9.  7  Cranch,  299.  14 
Johns.  118.  1  Southard,  382.  F-  reign  corporations  may  sue  here. 
10  Mass  91.  4  Johns  Ch.  372.  Adams'  Rep.  23.  Bacon's  Essay 
on  Universal  Justice*  32  Aphorism. 

W.  Smith*  contra.  This  is  the  first  instance  of  such  an  attach- 
ment, which  is  evidence  of  the  construction  of  the  act.  A  corpo- 
ration can  he  sued  only  within  the  jurisdiction  of  the  state  which 
created  it.  But  they  may  sue  beyond  the  limits,  because  they 
can  do  so  by  attorney.  M'Queen  v.  Middleton  Manufacturing 
Company,  16  Johns.  5.  Lynch  v.  Mechanics1  Bank,  13  Johns. 
127.  Process  against  a  corporation  must  be  by  summons  and  dis- 
tringas,  and  not  by  attachment.  Purd.  Dig.  38.  See  Act  of 
1705.  Persons  to  be  not  resident  here,  which  indicates  that  natu- 
ral persons  were  meant.  \Yeates,  279.  Proceedings  governed  by 
the  custom  of  London;  and  the  object  is  to  compel  the  appearance 
of  an  absent  debtor  by  putting  in  bail.  Carth.  25,  26.  Bail  to 
the  action  are  the  words  both  in  Carthew  and  the  act  of  assembly, 
and  this  means  special  bail.  Serg.  on  Alt.  134,  135.  1  Sellon,  P. 
147.  3  Bl.  Com.  291.  Rules  of  the  Supreme  Court,  Regula.  18, 
it  is  considered  that  the  bail  is  special  bail.  1  Mod.  212,  note. 
Jt  does  not  appear  the  custom  of  London  extends  to  corporations. 
2  Show,  372.  A.  debt  of  a  corporation  is  not  attachable.  An  ex- 
ecuior  is  not  liable  to  attachment.  It  would  derange  the  order 
of  paying  debt.  Serg.  on  Att.  61.  2  Dall.  73.  The  death  of  an 
executor  dissolves  an  attachment.  Funk  v.  Voneida,  11  Serg.  4* 
Rawle,  118,  has  nothing  to  do  with  the  question. 

Chauncey,  on  the  same  side.  It  never  was  intended  to  give  a 
larger  remedy  against  absentees  than  against  residents.  1  Dall. 
378.  The  defendant  has  no  day  in  court  till  he  enters  special  bail. 
2  Dall.  73,  74,  97.  An  executor  or  administrator  are  not  attach- 
able. Why  not  say,  let  him  enter  an  appearance  and  dissolve  the 
attachment.  [Because  you  may  raise  up  an  administrator  here  to 
answer  the  action,  which  you  cannot  do  in  case  of  a  corporation. 
GIBSON,  J.]  In  no  case  does  attachment  lie,  where  the  defendant 
cannot  be  held  to  special  bail.  The  language  of  the  act  is  exclu- 
sively applicable  to  natural  persons, — as  much  so  as  the  language 
of  the  domestic  attachment  law.  Mainprise  is  not  an  undertaking 
for  the  debt,  but  to  have  the  party  to  answer  at  the  day.  Main- 
pernors  cannot  surrender.  But  here  the  act  requires  bail  to  the 
action,  which  is  a  quite  different  thing.  Crompt  Pract.  Intro. 
57.  Petersdorf's  Bail,  6,  1.  There  is  as  much  difficulty  as  to 
mainprise  as  to  bail,  for  a  corporation  cannot  be  delivered  to  main- 
pernors.  The  legislature  used  the  words  in  their  known  legal 
sense.  The  act  directing  the  mode  of  proceeding  against  corpora- 
tions relates  to  domestic  ones.  2  Serg.  4*  Rawle,  221.  This  court 
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are  asked  to  legislate  and  provide  a  remedy  not  intended  by  the 
legislature. 

C.«/.  Ingersoll,  in  reply.  Corporations  are  formidable.  The  march 
of  the  law  has  been  to  break  them  down  by  imparting  the  attributes 
of  natural  persons.  Technical  objections  against  responsibility,  on 
account  of  their  abstract  nature,  have  melted  away  before  the  effect 
of  reason  and  good  sense.  Why  now  apply  to  the  legislature  for 
assistance  to  provide  a  remedy?  The  act  of  1817  provides  for  the 
case,  and  includes  all  corporations  foreign  and  domestic.  Fitch  v. 
Hoss,  4  Serg.  4*  Rawle,  563.  The  common  law  is  not  our  guide, 
and  not  even  the  custom  of  London.  The  matter  is  to  be  regu- 
lated by  the  act  of  assembly,  and  the  practice  under  it.  If  no 
precedent,  then  give  the  act  a  liberal  construction  in  advancement 
of  the  remedy  and  redress  of  the  mischief.  The  whole  proceed- 
ing is  our  own.  No  scire  facias  is  mentioned  in  the  act,  nor  is 
it  found  in  the  custom  of  London.  Even  in  Carpenter  v.  The 
Delaware  Insurance  Company,  2  Binn.,  the  court  did  not  stick 
to  the  letter  of  the  act,  but  overthrew  it  by  permitting  the  de- 
fendant to  appeal  without  bail.  In  Fitch  v.  Ross,  Binney  ar- 
gucndo  said,  the  object  is  not  to  compel  an  appearance,  but  to 
have  execution  of  the  goods.  Andrews  v.  Clarke,  Carth.  25, 
says  nothing  of  special  bail, — the  act  of  assembly  says  nothing 
of  special  bail; — but  after  judgment  and  execution  the  defendant 
may  give  bail.  The  obstacle  here  is  altogether  technical;  it  ought 
not  to  stand  in  the  way  of  a  valuable  remedy.  Blackstone  calls 
calls  bail  to  the  sheriff  special  bail.  3  Com.  290,  291.  Bail  to  the 
action,  he  calls  bail  above.  In  the  civil  law,  special  bail  are  bound 
for  the  debt.  3  Com.  291.  1  Hell.  Prac.  59,  Introd  2  Bro.  Civil 
and  Administration  Law,  356,  note,  19.  Coke,  4  Ins.  179. 
There  is  a  distinction  between  bail  and  mainprise.  Bankruptcy  will 
not  dissolve  a  pending  attachment,  although  the  bankrupt  is  not 
bound  to  give  bail,  and  is  in  this  respect  exactly  like  corporations. 
Fitch  v.  Ross,  4  Serg.  8f  Rawle,  564.  If  the  corporation  cannot 
appear  on  special  bail,  Jet  them  appear  on  sci.  fa.  ad  disproban- 
dum  debitum;  this  is  all  that  they  ought  to  have  under  any  form. 

TILGHMAN,  C.  J.,  being  sick  and  absent,  gave  no  opinion  in  this 
case. 

ROGERS,  J.  The  plaintiffs  have  issued  a  foreign  attachment,  and 
have  attached,  in  the  hands  of  Ralston  and  Lyman,  as  garnishees, 
certain  property  belonging  to  the  defendants.  On  motion,  the  fol- 
lowing rule  has  been  entered.  Hule  on  the  plaintiffs  to  show  cause 
of  action,  and  why  the  attachment  should  not  be  dissolved,  on  the 
ground  that  it  has  issued  against  a  foreign  corporation.  Cause  of 
action  has  been  shown  by  the  plaintiffs,  so  that  the  single  question 
is,  whether  a  foreign  corporation  is  within  the  true  intent  and 
meaning  of  the  laws  regulating  attachment,  and  particularly  the 
act  of  1705,  entitled  an  act  about  attachments.  In  order  to  sustain^ 
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the  motion,  it  will  be  necessary  for  the  defendants  to  show  that 
they  are  not  embraced  by  the  words  and  spirit  of  that  act,  and  in 
the  commencement  of  the  argument,  I  was  immediately  struck 
with  the  difficulty  and  confusion  which  arose  from  the  plaintiffs'  be- 
ing called  on  to  sh<>w,  that,  the  foreign  attachment  was  in  this  case 
properly  issued  I  felt  at  a  loss  to  conceive  why  foreign  corpo- 
rations should  be  exempt  from  the  beneficial  provisions  of  those 
laws.  The  words  of  the  act  appeared  to  be  sufficiently  compre- 
hensive to  embrace  them,  and  they  were  in  my  apprehension 
within  the  mischief  intended  to  be  remedied.  Corporations  are 
artificial  persons,  10  Muss.  Rep.  92.  They  have  the  power  to 
sue,  and  be  sued,  impiead,  and  be  impleaded,  grant  or  receive,  by 
their  corporate  name,  and  to  do  all  other  acts,  as  natural  per- 
sons may.  1  Bl.Com.  475.  The  power  of  a  corporation  to  sue  a 
personal  action  is  not  restricted  to  corporations  created  by  the  laws 
of  the  commonwealth.  10  Mass.  Rep.  91. 

It  is  liiilif-ult  to  conceive,  that  if  corporations  are  artificial  per- 
sons,— if  they  can  do  all  acts  that  natural  persons  may, — if  they 
can  sue  within  a  foreign  jurisdiction,  why  they  should  not  also  be 
liable  to  suit,  in  the  s  me  manner,  and  under  the  same  regulations 
as  domestic  corporations.  The  reason  why  they  have  not  been, 
in  point  of  fact,  more  frequently  sued,  is  given  by  Chief  Justice 
SPENCER,  in  16  Johns.  7. 

The  process  against  a  corporation,  by  the  common  law,  must  be 
served  on  its  head  or  principal  officer,  within  the  jurisdiction  of 
the  sovereignty,  where  this  artificial  body  exists.  If  the  president 
of  a  bank  of  another  state  were  to  come  within  this  state,  he  would 
not  represent  the  corporation  here:  his  functions  and  his  character 
would  not  accompany  him,  when  he  moved  beyond  the  jurisdic- 
tion of  the  government  under  whose  laws  he  derived  his  charac- 
ter. That  this  would  be  the  case,  when  he  was  within  the  state 
on  business  unconnected  with  the  corporation,  there  can  be  no 
question;  but  where  a  corporation  locates  the  president,  or  other 
officer  within  the  state,  for  the  express  purpose  of  making  con- 
tracts here,  whether  process  served  on  him,  would  not  be  suffi- 
cient, is  a  question  which  I  shall  not  undertake  to  determine,  he- 
cause  it  does  not  necessarily  arise.  There  is  nothing,  then,  in  the 
nature  of  a  corporation  to  exempt  it  from  suit.  The  difficulty 
arises  from  there  being  no  person  within  the  limits  of  the  state 
on  whom  you  oau  serve  your  process. 

With  the  multiplication  of  corporations,  which  has  and  is  taking 
place  to  an  almost  indefinite  extent,  there  has  been  a  correspond- 
ing change  in  the  law  in  relation  to  them.  There  was  a  time, 
when  it  was  supposed  that  no  suit  could  be  sustained  against  them, 
unless  upon  an  express  contract,  under  the  seal  of  the  corporation. 
It  is  now  held,  that  they  are  liable  in  trespass,  and  in  case,  upon  an 
implied  contract.  7  Mass.  169.  7  Crunch,  299.  4  Serg.  fy  Rawle, 
16.  14  Johns.  118.  This  change  in  the  la\v  has  arisen  from  a 
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change  of  circumstances,  from  that  silent  legislation  by  the  people 
themselves,  which  is  continually  going  on  in  a  country  such  as 
ours,  the  more  wholesome,  because  it  is  gradual,  and  wisely  adapt- 
ed to  the  peculiar  situation,  wants,  and  habits  of  our  citizens. 

The  motion  to  dissolve  the  attachment,  is  made  on  the  ground 
that  the  defendant  is  a  foreign  corporation,  and,  as  such,  is  not 
within  the  act  of  1705,  nor  liable  to  attachment  by  the  custom  of 
London.  The  effect  of  sustaining  the  motion,  will  be  to  deny  the 
plaintiff?,  citizens  of  Pennsylvania,  all  remedy  in  this  state,  on  a 
contract  made  here,  and  to  deprive  them  of  a  special  lien  on  the 
goods  attached.  It  will  be  for  the  defendants,  then,  to  show  most 
clearly,  that  foreign  corporations  do  not  come  within  the  intention 
of  the  laws  regulating  attachments. 

When  we  consider  the  number  of  corporations  which  now  ex- 
ist, their  continual  increase,  the  extent  of  their  operations,  tfie 
establishment  of  agents  within  this  state  for  the  express  purpose  of 
making  contracts  here,  it  is  difficult  to  conceive  a  valid  reason 
why  they  should  be  exempted  from  the  operation  of  laws,  which 
regulate  the  contracts  of  individuals  and  domestic  corporations. 
They  are  not  such  favourites  in  courts  of  justice,  as  to  claim  an 
exemption  on  that  ground. 

The  reason  of  the  passage  of  the  act  of  1705,  is  set  forth  in  the 
preamble  to  be,  "That  the  laws  of  this  government  have  hitherto 
been  deficient  in  respect  of  attachments,  so  that  the  effects  of  per- 
sons absenting  are  not  equally  liable  with  those  of  persons  dwelling 
upon  the  spot,  to  make  restitution  for  debts  contracted  or  owing 
within  this  province,  to  the  great  injury  of  the  inhabitants  thereof, 
and  the  encouragement  of  such  unworthy  persons,  as  frequently 
by  absconding,  make  advantage  of  the  defect  aforesaid." 

In  the  third  section,  "  provided  always,  that  no  writ  of  attach- 
ment shall  hereafter  be  granted  against  any  person  or  persons'  ef- 
fects, but  such  only  as  at  the  time  of  granting  such  writs  are  not 
resident  or  residing  within  this  province,  or  are  about  to  remain 
or  make  their  escape  out  of  the  same,  and  shall  refuse  to  give  suf- 
ficient security  to  the  complainant  for  his  debt,  or  other  demand, 
before  he  depart  the  said  province." 

It  cannot,  I  think,  be  reasonably  doubted  that  corporations  are 
within  the  words  of  the  act.  When  the  word  person  is  used  in  a 
statute,  corporations  as  well  as  individuals  are  included.  As, 
where  the  inhabitants  of  a  town  are  bound  to  repair  a  bridge,  or  to 
pay  taxes,  corporations,  as  well  as  individuals,  are  liable.  2  Inst. 
697,  703.  Cowp.  83.  5  Cranch,  61. 

Are  foreign  corporations  within  the  spirit  of  the  act?  We  are 
so  to  construe  the  act,  as  to  suppress  the  mischief  and  advance  the 
remedy.  The  mischief  which  the  legislature  intended  to  remedy 
was,  that  the  effects  of  persons,  artificial  or  natural,  who  v\ere  ab- 
sent, were  not  equally  liable  with  those  of  persons,  artificial  or 
natural,  dwelling  upon  the  spot,  to  make  restitution  for  debts  con- 
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traded,  or  owing  within  the  province.  Foreign  corporations  and 
foreign  individuals  were  placed  on  a  better  footing  before  the  pas- 
sage of  the  act,  than  domestic  corporations  or  citizens  of  the  sta'e; 
for  remedy  whereof,  the  art  in  question  was  passed,  enabling  the 
court  to  compel  an  appearance  by  attachment  of  their  effects  within 
the  state. 

It  may  be  here  proper  to  remark,  that  the  act  has  been  already 
construed  to  extend  to  person*,  who  have  never  been  within  the 
state,  it  has  therefore  the  same  application  to  corporations  which 
are  stationary,  as  to  natural  persons.  Foreign  corporations,  it  is 
true,  are  necessarily  absent  from  the  state,  but  may  have  effects 
within  it,  aud  may  contract  and  owe  debts  to  citizens  of  this  slate, 
which  they  may  be  unable  or  unwilling  to  pay. 

It  is  no  answer  to  say,  that  this  is  a  mere  question  of  remedy; 
that  the  corporation  may  be  sued  in  Massachusetts,  as  in  thia 
case,  or  in  Europe  or  Canton,  as  the  case  may  be. 

But  suppose  suit  should  be  commenced  within  a  foreign  juris- 
diction, judgment  obtained,  and  execution  issued,  and  the  company 
should  prove  insolvent,  (and  daily  experience  shows  us  that  this 
is  no  improbable  supposition,)  what  would  be  tht>  remedy  against 
their  effects  within  this  state?  Relirf  must  depend  entirely  on, 
the  laws  of  the  foreign  government.  If  there  was  a  power  in  their 
courts  to  compel  an  assignment,  or  to  sequester  their  property,  in 
and  out  of  the  state,  there  might  be  some  remedy,  however  inade- 
quate, to  the  creditor.  I  cannot  bring  myself  to  believe,  that  the 
legislature  ever  intended  that  citizens  of  Pennsylvania,  who  had 
the  property  within  their  grasp,  or  a  lien  upon  it,  should  be  deprived 
of  that  lien,  and  depend  for  the  payment  of  their  debts  on  the  laws 
of  a  sister  state,  or  of  a  foreign  government,  and  the  more  espe- 
cially am  I  unwilling  to  adopt  that  construction  at  this  time,  when 
this  contract  was  made,  and  contracts  are  daily  making  by  foreign 
corporations,  within  the  limits  of  this  state,  and  under  the  juris- 
diction of  this  court.  If  this  were  a  case  of  doubtful  construction, 
the  argument  ab  inconveniently  would  be  exceedingly  strong,  and 
would  go  far  with  me,  in  the  determination  of  the  case. 

But  it  is  said  that  corporations  are  not  within  the  act,  because 
it  is  provided,  "That  if  the  plaintiff  in  the  attachment  obtain  a 
verdict,  judgment,  and  execution,  for  the  money  and  goods,  in 
the  garnishee's  possession,  yet  the  defendant  in  the  attachment 
may,  at  any  time  before  the  money  be  paid,  put  in  bail  to  the 
plaintiff's  action,  upon  which  the  attachment  is  grounded,  where- 
by the  garnishee  will  and  shall  be  immediately  discharged." 

Granting,  merel«  for  the  sake  of  the  argument,  that  "  bail  to 
the  plaintiff's  action,"  as  used  in  the  act  of  assembly,  means  spe- 
cial bail  only,  and  agreeing,  as  I  certainly  do,  that  a  corporaiion 
cannot  enter  special  bail,  yet  it  by  means  follows  that  the  effects 
of  foreign  corporations  cannot  be  attached,  under  the  act  of  1705. 

This  point  has  undergone  a  judicial  investigation,  in  the  case  of 
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Carpentier  v.  The  Delaware  Insurance  Company,  2  Binn.  264. 
It  was  there  contended,  that  the  plaintiff  could  not  enter  a  rule  of 
reference,  because  the  defendants  were  a  corporation.  That  in 
every  case  intended  to  be  referred,  an  appeal  was  given;  but  that 
in  no  case  could  it  be  obtained  by  the  defendant,  without  entering 
into  a  recognizance  conditioned  to  pay  the  debt  and  costs,  or  to 
surrender  him  to  j  nl  That  a  corporation  could  not  give  such  a 
recognizance,  because  it  could  not  be  surrendered. 

From  this  it  was  inferred,  that  corporations  defendants  were  not 
within  the  act,  in  the  same  manner,  and  by  the  same  argument*  as 
it  is  here  contended  that  corporations  are  not  within  the  act  of 
1705,  because  bail  to  the  plaintiff's  action,  means  special  bail,  and 
that  they  cannot  enter  such  bail.  The  court,  however,  decided 
that  the  plaintiffs  were  not  prevented  from  entering  a  rule  of  re- 
ference, which  in  effect  decided  the  principal  point  in  this  case.  If 
bodies  corporate,  say  the  court,  are  not  within  the  law,  it  must  be 
because  there  is  something  in  their  nature  inconsistent  with  its 
provisions;  for  they  are  not  expressly  excepted  It  is  contended, 
they  must  be  excepted  by  implication,  because  they  are  excluded 
from  the  benefit  of  an  appeal,  which  is  given  on  condition  incom- 
patible with  the  nature  of  a  corporation.  It  is  clear,  says  the  Chief 
Justice,  that  one  of  the  alternatives  of  this  condition  is  not  appli- 
cable to  a  corporation,  which  is  not  a  natural,  but  political  body, 
incapable  of  being  surrendered  or  imprisoned.  I  agree  that  the 
form  of  the  recognizance  is  not  applicable  to  a  body  corporate, 
but  from  this  I  draw  a  different  conclusion  from  them  I  do  not 
infer  that  the  defendant  can  have  no  appeal,  but  that  they  may 
have  an  appeal  without  entering  into  any  recognizance. 

In  this  case,  I  do  not  infer  that  the  effects  of  foreign  corpora- 
tions cannot  be  attached,  but  should  infer,  were  it  not  for  consi- 
derations which  I  shall  state,  that  the  attachment  should  be  dis- 
solved by  entering  an  appearance  without  bail. 

In  Pennsylvania,  a  foreign  attachment  will  not  lie  against  an 
executor,  as  defendant,  for  a  debt  due  from  the  testator;  though 
the  custom  of  London  seems  different.  1  Serg.  on  Attachment) 
61.  2  Dall. 

It  will  not  lie  in  Pennsylvania,  because  it  would  interfere 
with  the  order  prescribed  for  the  payment  of  debts.  This  is  not 
a  consideration  in  England,  the  executor  having  full  power  over 
the  assets  of  the  deceased,  their  laws  differing  in  that  respect  from 
ours.  Heirs,  executors,  and  administrators  cannot  be  arrested 
and  held  to  bail,  the  demand  being  not  on  the  person,  but  the  as- 
sets of  the  deceased.  1  Sell.  P.  45.  Although  they  cannot  be  held 
to  special  bail,  yet  it  appears  that  by  the  custom  of  London,  a  fo- 
reign attachment  will  not  lie  against  the  executors,  a*  defendants, 
for  a  debt  due  from  the  testator.  1  Serg.  Sf  Rawle,  61. 

The  case  of  Fitch  v.  Ross,  4  Serg.  4*  Rawle,  564,  decides, — 
That  the  death  of  the  defendant,  in  a  foreign  attachment,  after 
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final  judgment,  does  not  dissolve  the  attachment;  and  yet,  in  the 
language  of  the  counsel,  the  appearance  of  Ross,  by  entering  spe- 
cial bail,  wa"s  rendered  impossible  by  a  superior  power. 

1  ci'e  these  cases  for  the  inference  which  necessarily  arises,  that 
neither  the  issuing  of  a  foreign  attachment,  nor  its  dissolution,  de- 
pend upon  the  ability  of  the  defendant  in  the  attachment  to  enter 
special  bail. 

Taking  the  point  as  now  settled,  that  foreign  corporations  are 
liable  to  a  foreign  attachment,  the  next  question  which  claims  the 
attention  of  the  court  is,  the  manner  in  which  the  attachment  may 
be  dissolved.  As  a  matter  of  practice,  and  one  about  which  a  dif- 
ference of  opinion  may  exist,  it  is  belter  that  it  should  be  put  at 
rest. 

In  my  view  of  this  case,  it  is  a  consideration  of  some  weight, 
that  the  object  of  the  laws  regulating  attachments,  is  merely  to 
compel  an  appearance  by  the  debtor.  1  Serg.  on  *fttt.  1.  Carth. 
26.  4  Serg.  Sf  Rawle,  564. 

"  Foreign  attachments,"  says  Justice  DUNCAN,  in  the  case  of 
Fitch  v.  Ross,  4  Serg.  #  Rawle,  564,  is  a  "peculiar  process  to 
compel  the  appearance  of  the  non-resident  debtor,  by  distress  and 
sale  of  the  property  attached.'7  By  the  attachment,  the*  creditor 
obtains  a  special  lien  on  the  effects  of  the  absent  debtor,  of  which 
he  can  only  be  deprived  by  the  appearance  of  the  debtor,  which 
is  the  great  object  of  the  act.  When  a  foreign  corporation  or 
debtor  enters  an  appearance  to  the  action,  they  are  placed  upon  the 
same  and  no  worse  footing  than  a  resident  debtor.  They  submit 
themselves  to  the  jurisdiction  of  the  courts  of  this  state,  in  which 
the  merits  of  their  cause,  will  be  fairly  examined. 

The  motion  to  dissolve  is  to  relieve  the  defendants  from  the  ef- 
fects of  the  lien,  and  it  would  he  unreasonable  to  do  so,  without 
giving  the  plaintiffs  adequate  security.  If  the  bail  to  the  action, 
in  the  act,  means  special  bail  only,  then  the  only  remedy  for  the 
corporation  would  be  by  scire  facias  ad  disprobandum  debitum, 
on  ihe  4th  section  of  the  act.  This,  however,  in  some  cases,  would 
not  be  an  adequate  relief,  and  would  not  be  such  a  fair  and  equita- 
ble construction  of  the  act  as  we  are  bound  to  give. 

As  a  foreign  corporation  cannot  from  their  nature  give  the  plain- 
tiff security  by  the  body,  the  highest  security  known  to  the  law, 
4  Serg.  4*  Rawle,  564,  it  is  but  reasonable  that  the  security  should 
be  dissolved,  upon  their  giving  the  next  best  security,  which  is 
security  for  the  debt,  which  may  be  found  to  be  due,  together  with 
the  costs  of  suit. 

Although  the  terms  used  in  the  act, — "bail  to  the  plaintiff's  ac- 
tion,"— ordinarily  mean  special  bail,  yet  am  I  so  disposed  equita- 
bly to  construe  the  act,  as  to  suit  the  nature  of  the  corporation, 
which  seeks  the  dissolution  of  the  attachment. 

The  putting  in  special  bail,  is  one  of  the  modes  of  dissolving  an 
attachment,  yet  it  is  not  the  only  mode,  nor  is  it  so  expressed  OP 
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intended  in  the  act.  The  legislature,  say  the  defendant,  may  dis- 
solve the  attachment,  by  bail  to  the  plaintiff's  action. 

The  court  will  inquire  into  the  justice  and  extent  of  the  plain- 
tifl  '$  demand,  and  if  no  sufficient  cause  of  action  he  shown,  they 
will  discharge  the  property  altogether.  1  Dull.  154.  An  atiach- 
tnent  will  he  dissolved,  where  the  defendant  was  not  an  ohject  of 
the  foreign  attachment  laws.  1  Dull.  152.  Or  where  the  property 
was  not  liihle  to  a  former  attachment.  1  Dull.  354.  2  Dal.  73. 
Or  where  the  court  had  not  jurisdiction.  So,  under  the  custom  of 
London,  an  attachment  will  he  dissolved  where  the  defendant  sur- 
renders himself.  1  Corn.  Dig.  154. 

These  cases  show  the  latitude  of  construction  adopted  hy  the 
courts,  in  relation  to  the  laws  regulating  attachments.  In  my  view 
of  this  case,  the  construction  which  the  court  have  gneu  the  act 
is  altogether  in  favour  of  the  Defendant,  enahling  him  to  repossess 
himself  of  the  property,  upon  doing  common  justice  to  the  plain* 
tiff;  enahling  him  to  have  his  claim  examined  hy  a  court  compe- 
tent in  all  respects  to  do  exact  and  equal  justice  to  all  the  parties. 

The  ground  upon  which  the  Chief  Justice  in  the  case  of  Cur- 
pent  ier  v.  The  Delaware  Insurance  Company,  gave  the  appeal 
to  the  corporation  without  bail,  was,  that  the  appeal  was  to  be 
construed  liberal!),  because  it,  is  in  support  of  the  constitution, 
which  secures  the  trial  by  jury.  This  reason  not  appl\ing  to 
this  case,  we  are  of  the  opinion  that  the  defendants  take  nothing 
by  their  motion,  hut  that  upon  their  giving  bail  for  the  payment 
of  the  debt,  interest  and  costs,  on  the  affirmance  of  the  judgment 
against  the  corporation,  the  court  will  permit  the  defendants  to  ap- 
pear, and  on  motion  will  dissolve  4he  attachment. 

The  corporation  cannot  appear  except  by  leave  of  the  court.  In 
Cartk.  26,  it  was  agreed  by  all  that  a  foreign  attachment  in  Lon- 
don, is  to  no  purpose  but  to  compel  an  appearance  of  the  defend- 
ant in  the  action;  for  if  he  appear  within'a  \ear  and  a  day,  and  put 
in  bail  to  the  action,  the  garnishee  is  discharged,  but  without  bail, 
they  will  not  compel,  an  apptarance. 

DUNCAN,  J.  This  is  a  rule  to  show  cause  why  the  foreign  attach- 
ment issued  in  this -case  ought  not  to  be  dissolved.  It  is  quite 
clear,  that  if  it  is  not  authorized  by  law,  and  ought  not  to  have 
issued,  the  courl  on  motion  is  hound  to  dissolve  or  quash  it;  and 
it  is  equally  clear,  that  if  this  be  a  corporation  of  the  state,  foreign 
attachment  would  not  lie:  so  that,  the  true  question  is,  does  a  fo- 
reign attachment,  by  the  laws  of  Pennsylvonii,  lie  against  a  fo- 
reign corporation,  which  b\  attaching  i heir  Affects  can  compel  them 
to  appear,  in  order  to  dissolve  it,  by  entering  special  bail.  I  do 
not  think  it  a  question  of  such  great  magnitude  as  ha*  been  repre- 
sented, or  that  such  mighty  mischiefs  will  arise  from  deciding 
that  the  effects  of  a  corporation  created  by  a  sister  state  cannoi  be 
attached.  Inconvenient  it  may  be  to  the  party  entering  into  a 
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contract  with  a  foreign  corporation  to  he  obliged  to  apply  to  the 
forum  of  another  state  for  justice;  hut  the  man  who  contracts  with 
a  foreign  corporation  takes  his  risk  of  that,  and  judges  fnr  him- 
self whether  that  inconvenience  is  or  is  not  counterbalanced  by 
the  lesser  premium,  and  contracts  according  as  in  his  judgment 
the  scales  of  advantage  or  inconvenience  preponderate.  I  mention 
this,  not  because  I  think  the  court-*  ought  to  be  uoverned  by  con- 
siderations of  this  kind,  where  a  law  is  plain  and  the  uniform  con- 
struction has  prevailed  for  more  than  a  century.  If  the  evil  of 
dealing  with  those  corporations,  from  the  impossibility  of  bring- 
ing them  before  our  forum,  be  such  as  is  represented,  (and  I  am 
far  from  denying  that  it  is  a  great  inconvenience,)  the  legislature 
alone  can  cure  it.  It  is  beyond  the  powers  of  courts  of  justice  to 
grant  relief,  unless  such  relief  is  authorized  by  the  laws  of  the 
land.  The  legislature  is  now  in  session,  and  if  the  evil  calls  so 
loudly  for  redress,  let  the  legislature  give  it,  but  not  us, — whose 
province  it  is  to  decide  on  the  interpretation  of  laws, — make  them 
as  we  go  along,  put  them  on  the  judicial  anvil,  and  with  the  judi- 
cial hammer  give  them  a  different  shape,  and  fashion  them  accord- 
ing to  our  own  notions  of  right  and  wrong.  I  observe,  by  the 
papers  of  this  morning,  that  the  whole  subject  is  before  the  legis- 
lature, and  a  bill  read  in  the  senate.concerning  agreements  of  in- 
surance companies,  not  authorized  by  the  laws  of  the  state:  let  us 
not  anticipate  them. 

This  question  is  to  be  decided  exclusively  on  our  own  statutes. 
The  foreign  attachment,  though  partly  borrowed  from  the  custom 
of  London,  is  not  a  process  known  to  the  common  law, — is  not  a 
process  by  which,  according  to  that  law,  corporate  bodies  can  be 
brought  into  their  courts;  and  1  think  it  was  put  fairly  by  the 
counsel  of  the  plaintiffs,  on  the  only  plausible  ground, — the  enact- 
ments of  our  own  state.  The  process  of  foreign  attachment  is 
founded  on  the  act  of  1705,  a  law  passed  in  the  infancy  of  the  co- 
lony, when  corporations  and  monied  institutions  were  unknown 
in  the  whole  of  the  American  provinces.  The  provisions  of  the 
act  were  therefore  not  intended  for  those  creatures  of  the  law,  in- 
visible, intangible,  incorporeal  and  imaginary,  but  for  natural  per- 
sons, with  whom  in  their  natural  character  the  primitive  people  of 
the  colony,  had  dealings.  But  if  1  could  find  any  terms  in  the 
act,  or  if  by  any,  the  most  liberal  construction,  I  could  so  extend 
the  act  as  to  draw  these  creatures  of  the  law  within  its  provisions, 
I  would  willingly  do  so,  for  I  acknowledge  the  inconvenience. 
But  as  in  my  conscience  I  do  not  think  this  within  the  view  of  the 
legislature,  and  as  I  think  it  inconsistent  with  the  whole  letter 
and  siructure  of  the  act,  I  cannot  alter  the  law,  or  mould  it  anew 
to  meet  the  emergency. 

The  foreign  attachment  was  intended  to  compel  bail  to  be  put 
in  by  an  absent  debtor,  by  impounding  the  property,  if  found  with- 
in the  jurisdiction.  It  is  not  special  bail,  because  bail  to  the  action. 
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is  special  bail;  nor  common  bail,  for  that  would  be  nugatory.  It 
is  not  bail  for  the  debt.  The  declared  objfct  of  the  law,  was  to 
m.ike  persons  absenting  themselves  equally  liable  with  those  re- 
siding in  the  slate.  It  is  noi  security  pi-dges  for  the  return  of 
the  goods,  as  in  replevin,  nor  stipulation  ii>  the  admiralty  courts, 
but  bail  to  the  action,  which  is  known  to  every  language,  and 
every  la\  man,  to  be  special  bail  by  recognizance  for  the  surrender 
of  the  body  of  the  defendant.  The  practice  has  always  been  in 
cotiformi:y  to  this.  The  attorney  indorses,  as  he  does  on  the  ca- 
pias— take  bail  in  such  a  sum,  and  this  very  writ  is  so  en- 
dorsed bail  in  four  thousand  dollars.  It  was  not  so  first  staled  by 
me,  in  Fitch  and  another  v.  Ross,  "  that  it  was  a  peculiar  pro- 
cess to  compel  the  appearance  of  non-resident  debtors,  '>y  the  en- 
try of  special  bail;''  for  the  law  had  always  been  so  laid  down. 
Inquiry  into  the  cause  of  action  was  always  made  by  the  court, 
exactly  as  on  a  capias.  1  Dal/.  154.  Id.  218.  And,  in  the  note 
to  the  first  case,  it  is  said,  in  attachment  the  defendant  being  ab- 
sent cannot  enter  a  common  appearance,  or  give  a  warrant  of  at- 
torney for  that  purpose:  therefore  the  court  cannot  direct  common 
appearance,  as  in  a  capias,  but  must  dissolve  the  attachment,  if  no 
cause  of  special  bail  be  shown.  And,  in  I  Dall.  375,  President 
SHIPPEN,  better  acquainted  with  the  practice  in  foreign  attach- 
ments than  any  man  living,  says,  "The  attachment  law,  and  all 
pro'ceeuings  under  it,  suppose  the  defendant  to  be  an  absent  per- 
son, and  he  has  no  day  in  court  until  he  enters  special  bail, 
and  thereby  dissolves  the  action  ;  or  comes  in  afterwards,  when 
the  money  is  recovered  from  the  gtrnishee  to  dissolve  the  debt, 
which  is  dune  by  set  re  facias  ad  disprobandum  debitum.  In 
either  of  which  cases,  he  puts  the  plaintiff  upon  his  It-gal  proof  of 
the  demand,  and  is  admitted  to  make  full  defence."  It  does  not 
therefore  accord  with  legal  ideas,  that  he  should  have  the  oppor- 
tunity of  trying  the  cause  on  the  writ  of  inquiry,  and  also  another 
opportunity  of  trying  or  entering  special  bail  .\nd,  by  the  pre- 
sent Chief  Justice,  (in  2  Serg.  4*  Rawle*  224,)  it  was  said  the  at- 
tachment transfers  no  property  to  the  plaintiff:  its  object  is  to  com- 
pel the  appearance  of  the  defendant:  that  being  attained  by  the 
entry  of  special  bail,  the  attachment  is  dissolved.  So  likewise,  he 
says,  the  attachment  would  be  dissolved  by  the  death  of  defend- 
ant before  judgment,  though  no  bail  was  entered:  so  that  there 
is  nothing  of  novelty  in  the  opinion  in  Fitch  v.  Ross.  It  was  a 
statement  of  the  principles  settled  by  decisions  on  the  law  of  at- 
tachment. The  lien  by  attachment  continues  until  the  entry  of 
special  bail.  The  action  is  a  bailable  writ:  nothing  but  special 
bail  can  dissolve  it,  and  it  can  always  be  dissolved  on  special  bail. 
When  the  hail  is  given,  it  proceeds  as  a  personal  action  by  capias 
ad  satisfaciendum  against  principal,  and  scire  facias  against  spe- 
cial bail.  1  Dall.  248.  There  is  no  special  fieri  facias  to  be  laid  on 
the  goods  attached;  this  is  unknown  to  the  law,  where  the  defend- 
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ant  appears  and  enters  special  bail.  Thus  the  plaintiff  obtains  all 
that  the  law  intended — security  of  the  body  of  the  absent  debtor. 
A  foreign  attachment  until  special  bail  is  entered,  and  an  ap- 
pearance, is  a  proceeding  in  rem,  and  is  not  extended  further 
than  the  property  attached.  Where  special  bail  is  entered  it  is 
a  personal  action.  1  Da/I.  265.  It  is  agreed  by  a!',  that  a  cor- 
poration cannot  be  held  to  special  hail:  it  cam.ot  he  arrested  by  its 
artificial,  intangible,  imaginary  body:  the  sheriff  cannot  lay  his 
hands  on  it:  it  cannot  be  committed,  or  be  delivered  to  the  bail  on 
a  Mring,  which  when  he  pleases  he  can  draw  i  :  it  cannot  be  sur- 
rendered to  prison:  it  is  not  entitled  to  the  benefit  of  the  bread 
law:  it  cannot  be  discharged  under  the  insolvent  laws,  nor  be  a 
bankrupt.  The  entry  of  special  bail  is  an  appearance  in  person. 
Now,  it  is  a  maxim  of  law,  that  a  corporation  cannot  appear  in 
court,  but  by  attorney,  because  if  the  members  appear,  (for  the 
corporation  cannot  appear  in  court,  being  invisible,)  the  court  can- 
not judge  whether  all  the  members  appear.  A  suit  against  a  cor- 
poration is  alwa\s  by  original  out  of  chancery.  The  plaintiff  can- 
not proceed  by  bill,  nor  declare  against  the  corporation,  as  in  the 
custody  of  the  marshall.  A  corporation  cannot  be  essoigned,  be- 
cause an  essoign  is  in  excuse  of  the  personal  appearance  of  the 
party.  Quotation  from  ancient  authorities  would  be  tedious.  I 
therefore  refer,  for  the  learning  on  this  subject,  to  1  Kydon  Corp. 
270.  In  proceeding  against  corporations,  the  process  is  served  on 
the  head  officer  of  the  corporation;  and,  if  the  defendants  do  not 
appear  by  attorney,  the  next  process  is  by  distringas,  and  the 
sheriff  may  distrain  the  land  and  goods  which  constitute  the  stock 
of  the  corporation;  and,  if  they  have  nothing  in  land  or  goods, 
there  is  no  way  to  compel  them  to  appear,  either  in  law  or  equity. 
If  they  have,  the  plaintiff  may  compel  them  by  distress  infinite 
until  he  has  raised  his  debt  from  the  issues.  Small  issues  are  at 
first  made,  but,  if  the  corporation  persist,  they  are  renewed  until 
the  whole  deit  and  is  satisfied.  Summons  personally  served,  the 
attachment  of  goods,  and  the  distress  infinite,  is  the  only  method 
of  proceeding  against  corporations  1  Tid's  Prac.  107  to  116. 
There  is,  in  my  humble  judgment,  demonstration  in  the  act  of 
1705,  and  every  line  of  it,  that  natural  persons  were  alone  intend- 
ed and  alone  comprehended;  for  if  corporations  had  been  intended, 
why  not  some  other  provision  for  appearing  and  dissolving  that, 
than  requiring  that  which  they  could  not  give,  and  which  would 
not  be  received — special  bail.  The  entry  of  the  bail  is  the  only 
condition  on  which  the  absent  debtor  can  bring  himself  into  court, 
or  obtain  a  status  in  curia  in  order  to  defend  the  action.  It  is 
true  he  may  have,  after  his  goods  are  sold,  the  scire  facias  ad  dis- 
probandum  debitum;  but  though  he  should  succeed,  his  property 
during  all  that  intervening  time  is  locked  up,  and  if  it  be' a  debt 
attached,  he  loses  the  interest  during  the  pendency  of  action.  The 
legislature  intended  to  give  to  all  debtors  whom  they  subjected  to 
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the  foreign  attachment,  the  right  to  dissolve  it  on  entering  special 
bail.     No  other  condition  can  be  imposed  by  the  court:  no  other 
bail  can  be  taken.     It  would  seem  to  follow  as  a  necessary  conse- 
quence, that  the  debtor  who  could  not  give  special  bail,  because  it 
would  not  be  taken,  was  not  Ihe  subject  of  it.     The  debtor  corpo- 
ration is  not  such  an  entity  as  can  enter  special  bail:  it  cannot  be 
arrested,  because  it  is  invisible:  it  cannot  be  delivered  in  bail,  be- 
cause it  cannot  be  in  custody  or  surrendered.     All  whose  effects 
are  attached  can  dissolve  it  by  entry  of  special  bail.     All  who  can 
appear  in  person  and  give  security  for  the  forthcoming  of  their  bo- 
dies, are  the  subjects,  and  the  only  subjects  of  foreign  attachment. 
The  case  put  of  a  feme  sole  trader,  who  cannot  be  arrested,  is  fo- 
reign to  the  purpose:  if  she  contract  debts  in  another  state,  and 
her  person  be  found  within  the  jurisdiction,  she  may  be  arrested, 
or  her  goods  may  be  attached.     The  case,  in  my  view  of  it,  only 
requires  this  simple  exposition.      It  is  needless  to  inquire  into  the 
custom  of  London;  but,  if  we  did,  we  find  that  the  goods  of  a  cor- 
poration cannot  be  attached  by  foreign  attachment:  it  is  not  with- 
in the  custom.     The  action  is  against  a  corporation  aggregately,  in 
its  corporate  character:  such  corporation  is  certainly  not  a  person: 
a  person  who  could  be  arrested,  if  found  within  the  jurisdiction, — 
a  person  subject  to  capias  and  imprisonment.     It  can  neither  be 
manually  arrested,  (and  a  manual  arrest  is  the  only  legal  one,)  nor 
committed,  nor  discharged  on  bail.     The  case  of  M'Quin  v.  The, 
Middleton  Manufacturing  Company ,  (16  Johns.  5,)  is  this  case 
in  terms.     The  framers  of  the  New  York  law  had  the  same  object 
in  view  as  our  legislature  of  1705.     Its  enactments,  so  far  as  re- 
spects the  subjects  of  the  act,  are  substantially  in  the  same  words; 
and  it  was  there  held,  that  the  legislature  contemplated  the  case  of 
a  liability  to  arrest,  but  for  the  circumstance  that  the  defendant 
was  out  of  the  jurisdiction  of  the  court,  and  that  the  act,  in  all 
its  provisions,  meant  only  that  the  attachment  should  go  against 
natural  not  artificial  or  mere  legal  entities-.   The  first  section  speaks 
of  persons,  and  throughout  the  act  only  natural  persons  were  in- 
tended.    It  is  not  now  necessary  to  decide  whether  a  corporation 
can  be  sued  out  of  the  jurisdiction  of  the  state  which  created  it. 
I  think  the  reasons  of  Chief  Justice  SPENCER  are  very  strong,  that 
the  process  must  be  served  on  the  head  or  principal  officer  of  the 
corporation  within  the  jurisdiction  of  the  sovereignty  where  this 
artificial  body  exists.     The  act  of  1817  shows  this  to  be  the  view 
which  the  legislature  took  of  the  matter,  and  proves  that  the  pro- 
perty of  a  corporation  cannot  be  seized  by  a  foreign  attachment: 
it  changes  the  whole  mode  of  proceeding  against  corporations:  its 
substitution,  summons,  is  more  simple  and  expeditious  than  the 
perplexed  and  intricate  one  by  summons  and  distress,  the  only  re- 
medy then  known.     It  gives  a  summons,  but  requires  a  personal 
service  on  the  president  or  other  principal  officer  of  the  institution. 
That  is  the  process,  but  it  is  personal,  and  must  be  served  person- 
VOL.  xv.  2  A 
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ally  on  certain  designated  officers  of  the  corporation.  It  is  a  per- 
sonal action  ab  initio,  and  not  a  proceeding  in  re?n.  It  does  not 
give  a  process  on  which  bail  can  be  demanded  or  goods  attached, 
to  compel  a  party  absent,  and  which  cannot  personally  be  served 
within  the  jurisdiction,  to  give  bail  to  the  action.  And  what  con- 
clusively proves  that  foreign  corporations,  whose  head  might  acci- 
dentally be  found  within  the  jurisdiction,  are  not  the  subject  of  the 
law,  is  the  provision  for  execution;  that  is,  "That  any  execution 
so  issued  and  directed  to  the  sheriff,  shall  be  served  by  the  officer 
going  to  the  banking-house,  or  other  principal  office  of  the  corpo- 
ration, at  the  usual  office  hours,  and  demanding  of  the  president, 
or  chief  officer,  cashier,  treasurer,  secretary,  or  chief  clerk  of  the 
corporation,  the  amount  of  the  execution,  if  the  officer  can  be 
found;  and  if  the  same  is  not  forthwith  paid,  then  the  sheriff  or 
other  officer  is  authorized  to  levy  on  any  personal  property,  &c. 
of  the  corporation."  The  provision  for  execution  shows  what 
corporations  were  contemplated  by  the  legislature.  The  act  does 
not  look  to  a  foreign  corporation,  but  to  one  whose  house  of  busi- 
ness is  within  the  jurisdiction.  It  is  intended  for  our  home-made 
corporations,  of  which  Pennsylvania  is  an  extensive  manufac- 
turer, and  not  for  exotic  plants,  articles  of  foreign  origin  and 
growth.  But  if  it  related  to  other  corporations  than  those  located 
within  our  own  border,  the  commencement  of  this  action  must  be 
by  personal  summons  and  personal  service;  for  there  can  be  no 
outlawry  of  a  corporation.  This  proceeding  against  other  than 
natural  bodies,  is  as  unwarranted  by  acts  of  assembly  as  it  is  unau- 
thorized by  the  common  law;  and  I  cannot  bend  the  laws  to  satisfy 
public  convenience  and  still  public  clamour,  if  such  there  be;  nor 
modify  its  provisions,  or  coin  a  new  course  of  proceeding,  to  meet 
an  exigency  not  provided  for. 

The  arguments  of  the  counsel  of  the  plaintiffs,  addressed  to  the 
legislature,  might  be  very  convincing  to  show  that  the  altered  state 
of  society  required  an  alteration  of  the  law;  but  these  are  not  to- 
pics properly  addressed  to  a  judicial  tribunal,  whose  province  is 
the  interpretation  of  the  laws,  here  the  written  laws,  the  lex 
scripta. 

There  was  an  instance  put  by  the  counsel,  and  put  with  force. — 
the  case  of  a  feme  sole  trader,  exempt  from  distress  by  our  laws; 
but  it  is  readily  answered:  if  she  enters  into  a  contract  in  another 
state,  and  can  be  found  there,  she  is  liable  to  arrest;  and  if  she 
cannot  be  found,  and  there  is  such  law  as  our  foreign  attachment 
law,  her  goods  found  within  the  jurisdiction  might  be  attached. 

If  this  process  does  not  lie,  the  plaintiffs  have  the  right  to  call  for 
its  dissolution,  and  no  terms  can  be  exacted  from  them  by  the  court 
not  prescribed  by  the  law.  What  is  this  court  to  do?  We  must 
either  dissolve  the  attachment,  quash  it,  as  having  issued  irregu- 
larly against  a  party  not  subject  to  it,  or  require  special  bail  for 
the  surrender,  not  of  the  members  of  the  corporation,  but  of  the 
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body  politic,  or  exact  a  stipulation  unknown,  take  a  recognizance 
unknown  for  the  return  of  the  goods:  for  such  recognizance  sti- 
pulatory  is  unknown  in  our  law,  and  certainly  is  any  thing  else  than 
bail  to  the  action.  When  the  act  of  1817  passed,  it  was  not  ima- 
gined that  courts  of  justice  could  change  the  established  course  of 
proceeding  on  account  of  any  inconvenience.  And  if  it  be  so,  that 
to  change  it  is  a  matter  of  judicial  discretion,  or  inherent  power  of 
the  court,  where  is  this  to  end?  It  may  be  exercised  by  the  most 
inferior  jurisdiction,  by  a  justice  of  the  peace,  who  by  this  act  is 
authorized  to  proceed  against  corporations.  This,  in  every  view 
which  I  can  take  of  the  question,  would  not  be  the  interpretation 
of  existing  laws,  which  is  one  province  of  this  court,  but  making 
laws,  which  is  a  power  exclusively  vested  by  the  constitution  in 
the  legislature.  This  power  I  dare  not  exercise.  Would  the  coun- 
sel of  the  plaintiffs  expect  this  from  us,  and  admonish  us  against 
waiting  for  legislative  interference?  But  my  Brothers'  views  of 
this  subject  differ  from  mine,  and  considering  it  a  case  provided 
for  by  our  statute  law,  have  come  to  a  different  conclusion;  and, 
if  it  is,  their  conclusion  is  a  just  one  and  my  opinion  erroneous. 
Though  I  differ  from  them  with  all  respect,  and  ought  to  distrust 
myself,  yet  when  my  opinion  is  so  fixed  as  it  is  on  the  construc- 
tion of  these  laws,  I  must  be  governed  by  it,  and  decide  according 
to  the  dictates  of  my  own  reason  and  judgment. 

I  am  of  opinion  that  the  motion  should  be  granted,  and  the  writ 
quashed  or  dissolved. 

Rule  discharged. 
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SALTER  against  HOWELL. 

CASE  STATED. 

Testator  left  four  thousand  dollars  "  to  my  daughter  M.  B.,  to  be  placed  out  at  in- 
terest upon  good  security  by  my  executors,  and  the  interest  to  be  paid  to  her 
annually  or  oftener,  as  they  shall  receive  the  same  during  her  life,  and  at  her 
decease  she  may  will  it  to  any  of  my  daughter's  children  as  she  pleases  or  sees 
n't ;  and,  in  default  of  her  making  a  will  and  so  disposing  of  it,  it  is  my  will  that 
the  same  shall  be  divided  amongst  her  sister's  children,  share  and  share  alike." 
In  another  clause,  she  bequeathed  the  interest  of  a  like  sum  to  the  two  sons  of  a 
deceased  daughter,  with  cross-remainders  to  their  issue,  and  she  had  then  a 
daughter  M,  H. ,  who  had  several  children :  M.  B.  afterwards  made  her  will,  and 
meaning  to  execute  the  power,  gave  one  thousand  dollars  thereof  to  her  great 
niece,  E.  S.,  and  the  remaining  three  thousand  to  her  sister,  M.  H.,  if  she  should 
survive  her,  if  not,  then  to  her  eldest  son,  S.  E.  H. 

Held,  1.  That  the  power  was  not  well  executed  by  M.  B.,  either  as  to  the  one  thou- 
sand dollars  or  three  thousand  dollars. 

2.  That  in  that  event  the  whole  money  went  to  the  children  of  M.  H.,  and  no  part 
to  the  children  of  the  deceased  daughter. 

THE  following  case  was  stated  for  the  opinion  of  the  court: 

Ann  Emlen,  by  her  will,  dated  the  27th  of  June,  1815,  proved 
the  10th  of  February,  1816,  made  the  following  bequests: — 

"  I  leave  four  thousand  dollars  to  my  daughter,  Mary  JBeve- 
ridge,  to  be  placed  out  at  interest  upon  good  security  by  my  exe- 
cutors, and  the  interest  to  be  paid  to  her  annually,  or  oftener,  as 
they  shall  receive  the  same  during  her  life;  and  at  her  decease, 
she  may  will  it  to  any  of  my  daughter's  children  as  she  pleases  or 
sees  fit;  and  in  default  of  her  making  a  will  and  so  disposing  of  it, 
it  is  my  will  that  the  same  shall  be  divided  amongst  her  sister's 
children,  share  and  share  alike. 

"Item.  I  give  and  bequeath  to  my  executors,  and  the  survivor 
of  them,  and  the.  executors  and  administrators  of  such  survivor, 
the  sum  of  four  thousand  dollars,  in  trust  that  the  same  be  placed 
out  at  interest  upon  good  security,  and  the  interest  that  may  arise 
thereon  to  be  paid  over  from  time  to  time,  as  they  shall  receive 
the  same,  to  my  deceased  daughter,  *flnn  Mifflin's  two  sons,  Sa- 
muel and  Lemuel,  in  equal  snares,  during  their  natural  lives,  and 
if  either  of  them  shall  die  leaving  lawful  issue,  then  I  give  an  equal 
moiety,  or  one  half  part  of  the  said  principal  and  interest  monies 
to  such  issue,  if  more  than  one,  equally  to  be  divided  between 
them:  but  if  either  of  them  shall  die  without  leaving  lawful  issue, 
then  the  whole  of  the  said  interest  (only)  to  be  paid  to  the  survi- 
vor of  them  during  the  life  of  such  survivor.  And,  upon  the  de- 
cease of  both  of  them,  the  said  Samuel  and  Lemuel,  if  either  of 
them  shall  leave  lawful  issue,  such  issue  shall  take  the  whole  of 
the  said  monies,  if  more  than  one  person,  in  equal  shares.  But  in 
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case  both  of  them  die  without  leaving  lawful  issue,  then  I  give  the 
the  same,  both  principal  and  interest,  to  my  daughter  Mary  How- 
ell's  children,  to  be  equally  divided  between  them,  share  and  share 
alike. 

"  Hem,  I  give  to  my  executors  forty  dollars  in  trust,  to  pay  the 
treasurer  of  the  monthly  meeting. 

"  Item.  Furniture  to  go  into  rest  and  residue,  &c. 

"  Item.  Residue  to  Alary  Howell,  in  fee. 

"  Item.  I  have  made  the  foregoing  disposition  of  my  estate 
without  leaving  any  part  thereof  to  my  sons1  children,  because 
my  sons  received  a  much  larger  proportion  than  my  daughters  of 
their  father's  estate,  and  I  wish  to  make  up  the  deficiency." 

Lastly,  she  nominated  Samuel  E.  Howell  and  Dr.  Samuel 
Emlen,  executors,  &c. 

Mary  Beveridge  died  the  20th  of  September,  1820.  Her  will  was 
dated  the  16th  of  September,  1820,  and  was  as  follows: — "  As  to 
the  principal  sum  of  four  thousand  dollars,  the  income  of  which  my 
late  mother,  Jinn  Emlen,  by  her  will,  left  to  me  during  my  life- 
time, with  power  to  dispose  of  the  principal  by  my  will,  I  do  in 
performance  and  execution  of  that  power  give  and  bequeath  one 
thousand  dollars  thereof  to  my  great  niece,  Elizabeth  Smith;  and 
as  to  the  remaining  three  thousand  dollars  residue  of  the  said  prin- 
cipal sum  of  four  thousand  dollars,  I  do  give  and  bequeath  the  same 
to  my  sister,  Margaret  Howell,  if  she  shall  survive  me;  but  if 
she  shall  not  survive  me,  then  I  give  the  same  to  her  eldest  son, 
Samuel  E.  Howell." 

Jinn  Emlen  left  two  daughters — the  above-named  Mary  Beve- 
ridge and  Mary  Howell.  A  third  daughter,  Jinn  Mijflin,  died 
before  her,  on  the  22d  of  March,  1815,  leaving  issue,  Samuel, 
who  died  July,  1819,  and  Lemuel,  who  died  August,  1824,  both 
without  issue.  Mary  Beveridge  never  had  children.  Margaret 
Howell  survived  her,  and  died  the  4th  of  May,  1822. 

At  the  time  of  the  death  of  her  mother,  (Jinn  Emlen ,)  Marga- 
ret Howell  had  eleven  children  living,  viz: — Samuel  E.;  George; 
Mary,  wife  of  Benjamin  Jones;  Margaret,  wife  of  John  Salter, 
the  plaintiff;  Hannah,  wife  of  Dr.  Burton;  Eliza,  wife  of  Dr. 
Warner;  Susan,  wife  of  Jl.  Fenwick;  William  E.;  Joseph  E.: 
Jane,  and  Emmeline,  (now  living,)  and  four  grandchildren,  the 
issue  of  another  daughter,  Jinn  Smith,  who  died  several  years  be- 
fore Jinn  Emlen. 

Joseph  E.  Howell,  and  William  E.  Howell,  both  died  before 
their  mother,  (the  said  Margaret  Howell:)  the  former  the  20th 
of  March,  1819;  the  latter,  the  27th  of  February,  1822;  leaving 
issue  now  living. 

Susan  Fenwick  is  also  deceased,  having  issue  now  living. 

The  question  for  decision  is,  whether  the  plaintiff's  are  entitled 
to  any;  and,  if  any,  and  what  part  of  the  said  legacy  of  four  thou- 
sand dollars. 


190  SUPREME  COURT          {Philadelphia, 

(Salter  v.  Howell.) 

1.  Is  the  bequest  in  Mrs.  Beveridge's  will  a  good  execution  of 
the  power  as  to  the  disposition  of  the  four  thousand  dollars  ? 

If  not,  that  sum  is  to  be  divided  among  Mrs.  Beveridge's  sis- 
ter's children.  Then, — 

2.  Who  are  these  children  ?     Do  they  include  the  children  of 
Ann  Mifflin,  who  was  not  living  when  Ann  Emlen's  will  was 
made? 

3.  Children  of  Ann  Smith,,  (daughter  of  Margaret  Howell,} 
who  died  seven  years  before  Ann  Emlen,  are  they  entitled? 

4.  Representatives   of  Joseph  E.  Howell  and    William   E. 
Howell,  who  survived  Ann  Emlen,  but  died  before  the  mother, 
Margaret  Howell,  do  they  take  the  shares  which  they  (the  dece- 
dents,) would  respectively  have  taken,  had  they  survived  their 
mother? 

The  case  was  argued  by  Tilghman  and  T.  Sergeant,  for  the 
plaintiff,  and  W.  Smith,  contra. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  Two  questions  arise  on  the  will  of  this  testatrix: — 
The  first  is,  was  the  power  given  to  Mary  Beveridge  well  exe- 
cuted? If  it  was  not,  then  who  on  its  non-execution  are  entitled 
to  take,  according  to  the  provisions  of  the  will? 

The  apportionment  of  three  thousand  dollars  of  the  fund  to 
Margaret  Howell,  if  she  survived  Mary  Beveridge,  is  clearly 
void.  There  is  a  strictness  required  in  the  execution  of  powers 
which  frequently  appears  to  be  harsh;  but  if  once  a  latitude  was 
allowed,  and  the  direction  of  the  testator  as  to  the  appointment 
was  departed  from,  there  would  be  no  rule  to  go  by;  and  if  an  im- 
plied or  presumed  intention,  even  in  hard  cases,  was  permitted, 
and  the  broad  rule  of  strict  adherence  to  be  broken  in  upon  by  a 
minute  inquiry  into  the  circumstances  of  families,  it  would  be 
highly  mischievous,  and  render  the  judge  the  distributor  of  fa- 
vours, instead  of  deciding  on  the  words  of  the  testator,  or  his  clear 
and  declared  intention.  A  power  to  appoint  to  the  children  of  A. 
will  not  therefore  authorize  an  appointment  to  the  mother,  whom 
the  testator  had  passed  by.  The  appointment  to  Mary  Howell  is 
therefore  invalid.  This  likewise  defeats  the  appointment  to  Sa- 
muel E.  Howell  in  contingency;  and  here,  where  the  contingency 
did  not  happen,  he  cannot  take.  It  is  given  on  a  contingency,  on 
which  Mary  Beveridge  had  no  right  to  give  it.  The  appoint- 
ment of  one  thousand  dollars  to  Eliza  Smith,  a  grandchild  of 
Margaret  Howell,  cannot  be  supported;  for  it  is  now  well  settled, 
that  a  power  to  appoint  to  children  is  not  well  executed  by  an  ap- 
pointment to  grandchildren.  Sugden  on  Powers,  501.  If,  indeed, 
this  power  could  not  otherwise  be  executed,  or  if  there  were  no 
children,  then  it  might  be  valid,  because  the  intention  would  be 
manifest  to  show  that  by  children  the  testator  meant  grandchil- 
dren; the  power  not  being  well  executed. 
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The  next  question  is,  what  children,  whose  children,  (the  chil- 
dren of  a  daughter  of  the  devisor,  and  the  sister  of  Mary  Beve- 
ridge, being  the  only  objects,)  are  within  the  scope  of  the  power, 
and  within  the  distinction,  in  case  of  non-execution  of  the  power; 
and  here  the  intention  of  the  testatrix  is  to  govern:  and,  taking 
into  consideration  every  provision  of  the  will,  that  intention  is 
very  apparent.  The  testatrix's  plan  was  to  put  all  on  a  footing : 
there  should  be  an  equality  among  her  children  and  grandchildren, 
and  her  design  was,  to  put  the  children  of  her  daughter  on  a  foot- 
ing with  her  son's  children,  and  the  children  of  her  deceased 
daughter,  slnne  Mijfflin.  She  states  that  her  son  had  received  of 
his  father's  estate  a  much  larger  portion  than  her  daughters,  and 
therefore  she  leaves  his  children  nothing.  To  the  two  sons  of  her 
deceased  daughter,  Ann  Mijfflin,  she  gives  four  thousand  dollars; 
providing,  that  if  both  of  them  should  die  without  leaving  issue, 
it  should  go  over  to  her  daughter,  Margaret  HoweWs  children; 
and  to  Mary  JBeveridge,  which  is  the  devise  in  question,  she  gives 
the  interest  of  four  thousand  dollars  annually  during  her  life: — 
And,  at  her  decease,  she  may  will  it  to  any  of  her  daughters' 
children,  as  she  pleases  and  sees  Jit;  and,  in  default  of  her  making 
a  will,  and  so  disposing  of  it,  then  it  is  to  be  divided  among  her 
sister's  children,  share  and  share  alike.  What  sister  did  she  in- 
tend? the  only  living  sister  of  Mary  Beveridge.  She  might  ap- 
point to  any  one  of  them.  Now  the  executor  of  that  power  could 
not  give  it  to  the  child  of  any  deceased  sister.  Those  children  of 
Margaret  Howell  were  otherwise  unprovided  for,  and  appear  to 
have  been  the  particular  objects  of  the  testator's  bounty,  and  of 
her  justice  in  the  distribution  of  her  property,  all  others  being 
provided  for. 

If  Mary  Beveridge  did  not  so  appoint,  then  it  was  to  be  di- 
vided among  all  Margaret  HoweWs  children,  share  and  share 
alike.  When  she  speaks  of  her  daughter,  Jinn  Mijfflin,  she  calls 
her  her  deceased  daughter;  when  of  Margaret  Howell,  she  calls 
her  her  daughter, — "  my  daughter,  my  daughter's  children;"  and 
when  she  speaks  of  them  in  relation  to  Mrs.  Beveridge,  it  is  her 
daughter's  children.  It  is  not  a  power  to  give  to  the  children  of 
"any  one  of  my  daughters,"  but  "  to  any  one  of  my  daughter's  chil- 
dren," her  whom  before  she  had  described  as  her  daughter;  that 
is,  she  may  select  any  one  of  my  said  daughter's  children,  not 
any  child  of  any  of  any  of  my  daughters.  This  may  at  first  appear 
ambiguous,  but  a  careful  attention  to  the  whole  structure  of  the 
will,  and  the  phraseology  of  the  testatrix,  will  satisfy  the  mind  that 
this  bounty  was  intended  for  the  children  of  her  living  daughter, 
Margaret,  the  children  of  the  living  sister  of  Mary  Beveridge. 
That  she  never  intended  the  children  of  her  deceased  daughter, 
•#nn  Mijfflin,  because  for  these  children  she  had  made  the  same 
exact  provision,  and  her  son's  children  were  ioget  nothing,  in  any 
event.  On  the  death  of  rfnn  Mijfflin's  children,  without  leav- 
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ing  issue,  the  children  of  Margaret  alone  were  to  take  what  had 
been  bequeathed  to  them;  so  that  throughout  the  will  the  testatrix 
discovered  her  anxiety  to  provide  for  them.  In  one  event,  some 
one  of  these  children  being  selected  by  Mary  Beveridge,  that  child 
would  take,  but  if  she  did  not  appoint,  then  it  was  still  to  go  to 
the  same  family,  and  be  equally  divided  among  all  the  children  of 
Margaret  Howell. 

The  four  thousand  dollars  is  to  be  divided  among  the  eleven 
children  of  Margaret  Howell.  Judgment  is  therefore  to  be  en- 
tered for  one  eleventh  part  for  the  plaintiffs,  the  amount  by  agree- 
ment to  be  settled  by  the  attornies  of  the  parties. 

Judgment  for  the  plaintiff. 


[PHILADELPHIA,  MARCH  27, 1827.] 

•  KINSEY  against  LARDNER  Executor  of  KEEN. 

CASE   STATED. 

Devise  to  testator's  wife  of  the  rents,  &c.  of  two  houses,  and  so  much  of  lands 
as  should  remain  unsold  after  payment  of  debts,  &c.  for  the  maintenance, 
clothing,  and  education  of  his  children,  to  hold  to  his  said  wife  during  her 
natural  life,  or  until  [whilst]  she  should  remain  his  widow,  said  rents  for  the 
aforesaid,  and  for  her  own  support:  but  if  she  should  think  fit  to  alter  her 
condition  by  marrying  again,  then  she  gave  to  her  60  pounds  per  annum 
during  her  life,  and  in  lieu  of  all  dower  out  of  said  rents;  and  at  the  death  of 
his  wife,  or  upon  her  second  marriage,  to  his  said  children,  or  the  survivors  of 
them,  the  said  houses  and  lands,  to  be  divided  between  them  by  his  said  wife 
equally,  share  and  share  alike,  as  soon  as  they,  or  either  of  them,  arrive  at 
21 ;  vesting  full  power  in  his  wife  at  any  time  to  order  a  division  of  the  es- 
tate so  devised  to  his  children  after  her  death  or  second  marriage:  held,  that 
the  widow  took  an  estate  for  life  in  trust  for  the  purposes  declared  in  the  will, 
with  a  vested  remainder  to  the  children  in  fee  as  tenants  in  common. 

THE  following  case  was  stated  for  the  opinion  of  the  Court. 

Reynold  Keen,  Esq.  formerly  of  the  city  of  Philadelphia,  made 
his  last  will  and  testament,  dated  the  22d  May,  in  the  year  1800, 
and  directed,  among  other  things,  as  follows: —  . 

"  I  direct  and  order  to  be  sold  my  brick  messuage  and  tract  of 
six  acres  of  land  in  the  township  of  Moyamensing,  in  the  county 
of  Philadelphia,  now  in  the  tenure  and  occupation  of  Michael 
Miller;  also  my  brick  kitchen  and  lot  of  ground  in  the  district  of 
Southwark,  in  the  said  county,  now  occupied  by  Mrs.  Talbot; 
and  as  much  of  my  lands  in  the  counties  of  Somerset,  fyc.  as  will  be 
amply  sufficient  to  discharge  my  said  debts  and  funeral  expenses, 
and  when  sold  good  and  legal  titles  to  be  made  to  the  purchasers 
of  the  same  by  my  executors  and  executrix  hereafter  named. 
(Then  follow  various  specific  legacies  to  his  children.)  Item, 
I  give,  devise  and  bequeath,  to  my  sons  Peter,  Reynold,  Henri- 
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ctta,  Mary,  now  Mary  Evans,  Christiana,  and   Sarah,  all  my 
lands,  tenements,  hereditaments,  and  appurtenances  thereunto  be- 
longing, situate,  lying  and  being  in  the  said  township  of  Moyamen- 
sing,  in  the  said  county  of  Philadelphia,  (excepting  the  messu- 
age and  six  acres  in  the  tenure  and  occupation  of  Michael  Miller, 
which  I  have  ordered  to  be  sold,)  the  same  being  part  of  their 
mother   Christiana's  estate,  which  she  conveyed  in  fee  to  James 
Johnston,  and  which  he  the  said  James  Johnston  reconveyed  to 
me,  to   hold  to  them  my  said  sons  Peter,  Reynold,  and  my  said 
daughters  Henrietta,  Mary,  Christiana  and  Sarah,  their  heirs 
and  assigns,  to  be  equally  divided  between  them  my  said  sons  and 
daughters,  share  and  share  alike.     But  it  must  be  understood  and 
my  will  is,  that  unless  my  son  Peter  shall  agree  and  give  sufficient 
legal  assurances  that  the  part  of  his  said  mother's  unalienable  real 
estate  in  the  said  township  of  Mayamensing,  which  he  by  law  is 
entitled  to  two  shares  of,  shall  with  him  and  his  said  brothers  and 
sisters  be  equally  divided,  share  and  share  alike  between  them — 
he  my  said  son  Peter  shall  not  be  entitled  to  such  part  of  my  es- 
tate in  the  said  township  of  Moyamensing  already  devised  to  him, 
but  that  the  same  shall  be  equally  divided  between  my  said  son 
Reynold  and  my  daughters  Henrietta,   Mary,   Christiana,  and 
Sarah,  their  respective  heirs  and  assigns  for  ever,  and  he  my  said 
son  Peter  for  ever  barred  from  any  part  of  my  said  estate,  except 
the  tankard,  gold    head  cane,  and  watch    already  given  to  him. 
Item,  as  to  the  rest  and  residue  of  my  estate  real,  (except  the  right 
I  have  to  about  sixteen  acre*  of  cripple  at   Pennypack,  in  the 
county  of  Philadelphia,  which  I  likewise  order  to  be  sold  for  the 
payment  of  my  legal   debts  and  funeral  expenses  as  aforesaid,)  I 
dispose  of  the  same  in  the  following  manner,  to  wit: — 1  give,  de- 
vise and  bequeath  to  my  beloved  wife  Jinn,  all  the  rents,  issues 
and  profits  of  my  house,  kitchen  and  lot  of  ground  in  High  Street, 
in  the  city  of  Philadelphia,  and  all  the  rents,  issues  and  profits  of 
my   dwelling-house,   kitchen,  stable  and  lot  of  ground  in  Sixth 
Street,  in  the  said  city,  together  with  the  rents,  issues  and  profits 
of  so  much  of  my  lands  in  Somerset  and  Wayne  counties,  as  shall 
remain  unsold  after  payment  of  debts  and  funeral  expenses,  for  the 
maintenance,  clothing  and  education  of  my  children,   which  she 
has  had  by  me,  namely,  Laurence,  Elisha,  Elizabeth,  Lucy  *1nn, 
,  Inn  Le  Conte,  John,  Lewis  and  Juliana,  and  such  other  child 
or  children  of  mine  that  may  hereafter  be  born  of  my  said  wife 
•flnn — To  hold  to  her  my  said  wife  Jinn  during  her  natural  life, 
or  until  she  shall  remain  my  widow,  the  said  rents  and  profits  for 
the  aforesaid,  and  for  her  own  support  and  maintenance. — But  if 
my  said  wife  Jinn  shall  think  fit  to  alter  her  condition  by  marry- 
ing again,  then    I  give   to  my   said  wife  .Inn  the  sum  of  sixty 
pounds  per  annum  during  her  life,  and  in  lieu  of  all  dower  from 
my  real  estate,  to  be  paid  her  out  of  the  rents  and  profits  of  the 
before  mentioned  houses  and  lands — And  at  the  death  of  my  said 
vol.  xv.  '2  B 
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\vife  Jinn,  or  upon  her  second  marriage,  I  give  and  devise  to  my 
said  children,  Laurence,  Elisha,  Elizabeth,  Liicy  Jinn,  Jinn  Le 
Conte,  John,  Lewis  and  Juliana,  and  such  other  child  or  chil- 
dren of  mine  that  may  hereafter  he  born  of  her  my  said  wife 
Jinn,  or  the  survivors  of  them  my  said  children  by  my  said  wife 
Jinn,  the  aforesaid  hou>e,  kitchen,  and  lot  of  ground  in  High 
Street,  the  house,  kitchen,  stable,  and  lot  of  ground  in  Sixth. 
Street,  and  the  lands  in  Somerset  and  Wayne  counties,  which 
shall  be  and  remain  unsold  as  aforesaid,  to  be  divided  between 
them  my  said  children  by  my  said  wife  Jinn,  equally  share  and 
share  alike,  and  their  respective  heirs  and  assigns  for  ever,  as  soon 
as  they,  or  either  of  them,  my  said  children  by  my  said  wife  Jinn, 
shall  have  arrived  at  the  age  of  twenty-one  years.  And  I  do  fur- 
ther vest  in  my  said  wife  Jinn,  full  power  and  authority,  if  she 
shall  think  proper,  at  any  time  to  order  a  division  of  the  estate  so 
devised  to  my  said  children  by  her,  after  her  death  or  second  mar- 
riage, before  such  her  death  or  second  marriage  shall  happen;  in 
which  case  she  shall  then  be  entitled  to  receive  100  pounds  per 
annum  during  her  widowhood,  or  60  pounds  per  annum  if  she 
marry  again,  as  the  case  may  be,  which  the  estate  so  devised  to  my 
said  children  Laurence,  Elisha,  Elizabeth,  Lucy  Jinn,  Jinn  Le 
Conte,  John,  Lewis  and  Juliana,  and  such  other  child  or  chil- 
dren of  mine,  that  may  hereafter  be  born  of  my  said  wife  Jinn, 
shall  be  security  of  the  payment  of  the  said  sum  of  100  pounds, 
or  the  said  sum  of  60  pounds  per  annum,  a  proportion  of  either 
sum  to  be  fixed  upon  each  child's  part  or  division  of  said  estate. 

This  will  was  duly  proved  on  the  30th,  day  of  Jiugust,  1800, 
in  the  Office  of  the  Register  of  Wills.  All  the  executors  (except 
John  Lardner)  and  the  executrix,  the  said  Jinn,  are  dead.  Lau- 
rence and  Lewis  died  intestate,  unmarried  and  without  issue,  after 
the  decease  of  the  testator,  and  during  the  life  of  the  widow  Jinn. 
John,  one  of  the  said  devisees,  residing  in  New  York,  made  his 
last  will  and  testament,  dated  on  the  4th  October,  1S17,  whereby 
he  devised  and  bequeathed  all  the  real  and  personal  estate  of  which 
he  was  possessed,  and  to  which  he  might  be  entitled  according  to 
the  will  of  his  father,  the  said  Reynold  Keen,  deceased,  after  the 
death  or  marriage  of  his  mother,  to  his  sister  Julian  Keen,  and 
his  two  nephews  Laurence  and  John,  sons  of  his  brother  Elisha 
and  their  heirs  for  ever,  and  afterwards  during  the  widow's  life 
died,  all  the  remainder  of  the  testator's  children,  viz.  Elisha, 
Elizabeth,  Lucy  Jinn,  Jinn  Le  Conte,  and  Juliana  are  still 
alive. 

The  house  in  Market  Street  mentioned  In  the  will  of  the  said 
Reynold  Keen,  was  sold  for  the  payment  of  the  debts  of  the  tes- 
tator, and  the  surplus  vested  in  bonds  and  mortgages,  remains  in 
the  hands  of  John  Lardner,  the  surviving  executor,  ready  to  be 
divided  as  the  court  shall  decide. 

The  first  question  for  the  court  is  whether  there  was  such  an 
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interest  in  the  house  and  the  proceeds  of  the  sale  thereof,  in  John 
Keen,  as  enabled  him  to  dispose  of  the  same  by  his  will. 

The  second  question  for  the  court  is,  whether  there  was  such  a 
right  vested  in  John  Keen  a*  to  enable  him  to  dispose  of  any  part 
of  the  real  estate  of  Reynold  Keen*  deceased. 

P.  Jl.  Browne,  for  the  plaintiff.  John  had  not  a  present  de- 
vise, but  the  devise  was  a  contingent  limitation:  and  consequently 
he  had  nothing;  to  transfer  by  his  will.  There  must  be  a  devisee 
i*  esse  when  the  interest  is  to  vest.  Bret  v.  Rigden,  Plow.  345. 
The  insertion  of  the  word  heirs,  will  not  strengthen  the  case. 
From  the  whole  will,  it  is  evident  that  the  intent  was  that  the  es- 
tate should  not  vest  in  the  life  of  the  widow.  1  P.  IVms.  83,  84. 
Williams  v.  Davenport :,  1  Ca.  in  Eg.  216.  Tit.  dev.  No.  5. 
Smelly.  Dee,  2  Salk.  415.  Dyer,  59.  1  Burr.  227.  1  Atk.  500. 
Eg.  Ca.  Abr.  205.  2  Stra.  905. 

Tod,  contra.  He  meant  to  dispose  of  the  residue  of  his  real 
estate.  A  devise  of  rents,  issues  and  profits  is  a  devise  of  the 
house  itself.  1  Burr.  228.  Hayward  v.  tVhitby,  is  the  very 
case  before  the  court.  3  Com.  Dig.  415,  16.  Tit.  devise,  No.  2. 
Lease  of  land  at  10  pound  rent,  a  devise  of  the  rent  carries  the 
land.  Here  my  position  is,  that  this  was  a  present  devise  of  the 
house  to  the  wife  and  children,  for  support  ul  children.  2  Vern* 
561.  2  Stra.  1020.  Ker tin's  Lessee  v.  Bull,  1  Dall.  175,  is  very 
like  the  present.  The  distinction  is  between  legacies  and  devi- 
ses.— The  first  is  governed  by  the  civil  and  ecclesiastical  law.  4 
Bac.  394.  2  Fern.  673.  2  Vent.  342.  Even  a  legacy  bearing 
interest  is  vested.  2  Eq.  Ca.  Jlbr.  543.  If  any  of  these  children 
had  left  children,  it  never  would  have  been  the  intention  of  the 
devisor  to  disinherit  them;  yet  they  must  be  so  on  the  construction 
of  the  plaintiff.  1  P.  W.  96.  7  Bac.  tfbr.  471  1  Eq.  Ca.  Abr. 
292, 393.  Singer  v.  Phillips,  3  Burr.  1181.  Rose  v.  Hill  is  ex- 
actly in  point.  There  the  court  held  it  a  vested  devise.  The  words 
tenants  in  common  could  make  no  difference.  The  words  are  appli. 
cable  to  those  who  survive  the  father.  The  general  intention  was  to 
provide  for  his  offspring,  and  the  Court  will  modify  all  minor  in- 
tents. The  testator  has  not  himself  given  a  construction  different 
from  mine:  he  only  empowers  the  wife  to  accelerate  the  time  of 
enjoyment. 

Browne,  in  reply.  Here  the  whole  property  is  not  devised  with 
a  particular  interest  devised  out  of  it.  The  property  is  not  given 
till  the  mother's  death. 

The  opinion  of  the  court  fthe  Chief  Justice  having  been  absent 
at  the  argument,  took  no  part  in  the  decision,)  was  delivered  by 

GIBSON,  J.  The  distinction  between  merely  appointing  a  time 
for  payment  of  a  legacy,  and  annexing  the  time  to  the  very  sub- 
stance of  the  gift,  is  borrowed  from  the  civil  law:  and  the  rule  of 
construction  which  in  this  particular  governs  in  eases  of  legacies,  is 
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inapplicable  to  devises,  which  are  governed  by  the  common  law. 
But  we  may  safely  rule  this  cause  on  the  authority  of  Goodtitle  v. 
Whitby^  (1  Burr.  228,)  which  is  in  point.  There  the  devise  was 
to  trustees  to  apply  the  rents  and  profits  to  the  maintenance  and 
education  of  the  testator's  nephews  during  their  minority,  and 
when,  and  as  they  should  respectively  attain  the  age  of  twenty- 
one,  then  to  the  use  and  behoof  of  the  said  nephews  and  their 
heirs  equally:  And  this  was  held  to  be  a  present  devise  to  the 
nephews,  chiefly  on  the  authority  of  JBoraston's  Case  (3  Rep. 
210)  which  contains  a  rule  that  will  be  found  to  govern  every  case 
of  the  kind;  namely,  that  where  an  absolute  property  is  given,  and 
a  particular  interest  is  given  in  the  mean  time,  that  circumstance 
shall  not  operate  as  a  condition,  but  as  a  description  of  the  time 
when  the  remainderman  is  to  take  in  possession:  and  Lord  MANS- 
FIELD remarks  that  this  is  sufficient  to  answer  the  intention  of  the 
testator,  the  devisee  not  wanting  the  estate  in  the  mean  time.  In 
the  case  before  us  the  devise  is  to  the  testator's  widow  for  life, 
or  during  widowhood,  in  trust  to  apply  the  rents  and  profits  to  the 
maintenance  and  education  of  the  testator's  children,  and  to  the 
support  of  herself;  and  on  her  death  or  second  marriage,  he  de- 
vises the  premises  to  the  children  and  their  heirs  respectively, 
share  and  share  alike.  The  devise  is  then,  in  trust  for  the  children 
and  the  widow  in  the  mean  time:  and  according  to  J3oraston's 
case,  this  is  a  present  devise  to  the  children  along  with  the  widow. 
They  are  even  beneficially  interested  in  the  trust,  which  is  to  ap- 
ply the  profits  to  their  maintenance  and  education:  and  a  devise  of 
the  profits  is  a  devise  of  the  land.  {Kerry  v.  Derrick,  Cro.  Jac. 
104.)  It  is  true  there  is  a  beneficial  interest  given  to  the  trustee; 
whereas  in  Goodtitle  v.  Whitby  there  was  none;  but  the  differ- 
ence is  disposed  of  by  the  rule  in  Matthew  Manning's  case  (8 
Rep  95.  b.}  according  to  which  the  interest  of  the  trustee  is  to  be 
considered  only  as  an  exception  out  of  the  absolute  property  given 
to  those  who  are  the  chief  objects  of  the  testator's  bounty.  But 
what  puts  his  intention  out  of  all  doubt  is  the  authority  given  to 
the  widow,  if  she  shall  think  fit,  to  divide  the  estate  among  the 
children  in  her  life  time,  and  before  her  second  mafriage.  From 
this  it  is  evident  he  intended  that  only  the  time  of  enjoyment 
should  be  postponed  till  the  happening  of  one  of  the  contingen- 
cies; and  it  is  beside  incredible  that  he  should  have  intended  to 
disinherit  the  issue  of  any  of  his  children  who  might  happen  to 
die  in  the  life  time  of  the  widow,  and  before  her  second  marriage. 
The  point  is  not  new;  but  cases  like  the  present  have  frequently 
occurred  in  this  country:  as  in  Kerliris  Lessee  v.  Bull  (1  Dall. 
175  )  Doe  v  Provoost,  (4  Johns.  61.)  and  Ray  v.  Enslin  fy  Ray, 
(2  Mass.  Rep.  554.)  I  am  of  opinion  then  that  the  widow  took 
an  estate  for  life  in  trust  for  the  purposes  declared  in  the  will,  with 
a  vested  remainder  to  the  children  in  fee,  as  tenants  in  common: 
and  that  the  judgment  be  rendered  for  the  defendant. 

Judgment  for  the  defendants. 
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SIMS'S  Administrator  against  CHEW  and  another. 

A.  and  B.  being  the  administrators  of  C.  who  died  indebted,  as  partner  of  the 
firm  of  C.  and  D.  to  E.  b  specialty,  and  to  F.  by  simple  contract,  and  leaving 
a  separate  real  estate,  contracted,  by  virtue  of  a  private  act  of  assembly,  to 
sell  part  of  the  said  estate  to  F.  who  was  to  retain  the  purchase  money ,  the 
amount  of  which  was  to  be  credited  in  the  books  of  the  firm.  At  the  time  of 
the  contract,  the  firm  -was  in  good  credit,  and  supposed  to  be  solvent.  It 
turned  out,  however,  to  be  otherwise;  and  tlxe  administrators,  to  guard  them- 
selves against  the  consequences  of  a  devastavit,  took  from  F.  the  purchaser, 
a  bond,  conditioned  to  indemnify  them  against  liability  to  the  other  creditors, 
in  consequence  of  making  the  conveyance.  The  estate  was  then  conveyed 
to  F.  who  afterwards  sold  it;  and  A.  who  had  since  become  the  executor  of 

E.  alleging  that  he  had  in  that  character,  a  lien  upon  the  estate  conveyed  to 

F.  for  the  debt  due  from  the  estate  of  C.  to  that  ot  E,  it  was  agreed  at  the  re- 
quest of  F.  that  the  purchase  money  should  be  substituted  for  the  land,  and 
placed  in  the  hands  of  the  defendants,  as  trustees.     A.  being  one  of  them,  to 
oe  applied  to  the  satisfaction  of  the  alleged  lien,  in  case  it  shpuld  be  estab- 
lished.   Held,  that,  as  A.  in  the  character  of  administrator  of  C.  was  liable 
for  a  devastavit,  to  those  who  were  entitled  under  the  will  of  K.  and  as  on  a 
recovery  against  him,  the  bond  of  indemnity  given  by  F.  would  be  forfeited 
at  law,  he  was  entitled,  on  the  principle  of  quia  time t,  to  retain  the  fund  in 
his  hands,  to  satisfy  the  debt  due  to  the  estate  of  E. 

An  agreement  to  try  who  might  be  entitled  to  a  fund  in  the  hands  of  the  de- 
fendants as  stockholders,  liberally  construed,  for  the  purpose  of  doing  com- 
plete justice  between  the  parties. 

THIS  action  was  brought  by  the  administrator  of  Walter  Sims, 
deceased,  against  Benjamin  Chew  and  William  Rawle,  to  try  the 
right  to  a  sum  of  money  in  the  hands  of  the  defendants.  It  was 
tried  before  DUNCAN,  J.  at  Nisi  Prius,  and  a  special  verdict  found, 
stating  the  following  facts: — 

On  the  6th  November,  1806,  Philip  Nicklin  died,  being  largely 
indebted  to  sundry  persons,  as  well  in  his  separate  capacity  as  in 
his  capacity  of  partner  of  the  ho-ise  of  Nicklin  fy  Griffith.  He 
was  indebted  to  Benjamin  Chew  the  elder,  in  a  bond  jointly  and 
severally  with  R.  E.  Griffith,  his  partner,  in  the  sum  of  28,346 
dollars  and  79  cents:  he  was  also  largely  indebted  to  B.  Chew  the 
younger,  one  of  the  defendants.  Being  so  indebted,  he  conveyed 
to  B.  Chew,  and  B.  Chew\he  younger,  the  estate  called  the  Hill, 
(situate  in  the  county  of  Philadelphia,}  by  a  defeasible  deed,  da- 
ted the  Slh  March,  1804,  but  not  recorded,  for  the  purpose  of  se- 
curing them  for  loans  and  indorsements  of  notes  made  or  to  be 
made.  At  the  decease  of  Nicklin,  the  firm  of  Nicklin  #  Griffith 
wis  in  good  credit,  and  reputed  to  be  solvent.  Administration  to 
Nicklin's  effects  was  granted  to  Juliana  Nicklin  and  B.  Chew 
the  younger.  On  the  4th  rfpril  1S07,  an  act  of  assembly  was 
passed  by  the  legislature  <>f  Pennsylvania,  by  which  it  was  enacted, 
"that  it  shall  and  may  be  lawful  for  the  administratrix  and  admin- 
istrator oi  Philip  Nicklin,  to  make  sale  of,  and  in  due  form  of  law 
to  grant,  bargain,  sell  and  convey  all  and  singular  (he  real  estate 
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and  estates  within  this  Commonwealth,  whereof  the  said  P.  Nicklin 
died  seised  or  entitled  unto  in  law  or  equity,  in  his  sole  and  separate 
right,  under  any  patent,  deed,  contract,  warrant,  survey,  or  loca- 
tion whatsoever,  at  such  time  and  times,  in  such  parts  and  parcels, 
for  such  estate  and  estates,  upon  such  considerations,  and  to  such 
person  and  persons,  as  the  said  administratrix  and  administrator 
shall  deem  fit  and  expedient,  and  the  proceeds  of  the  last  men- 
tioned sales  shall  be  appropriated  and  applied  by  them  for  and  to- 
wards the  payment  of  the  debts  and  engagements  of  the  said  P. 
Nicklin,  as  well  in  his  separate  capacity  as  in  his  partnership  con- 
cern, and  the  surplus  thereof  shall  be  divided  and  apportioned  in 
the  same  manner  as  is  provided  by  law  for  the  division  and  appor- 
tionment of  an  intestate's  estate:  provided,  that  before  a  deed  shall 
be  executed  for  any  of  the  real  estate  annexed,  in  pursuance  of  this 
act,  the  said  surviving  partner,  in  case  the  sale  be  made  by  him  and 
the  said  administratrix  and  administrator,  in  case  the  sale  be  made 
by  them,  shall  give  bond  to  the  Orphans'  Court  of  Philadelphia 
county,  with  surety  to  be  approved  of  by  that  Court,  for  the  due 
performance  of  their  respective  duties  herein." 

An  agreement,  in  writing,  was  made  on  the  8th  May,  1807, 
(recorded  the  30th  June  1807,)  between  B.  Chew  the  younger, 
one  of  the  administrators  of  Nicklin,  (stated  to  be  under  the  au- 
thority of  the  act  of  assembly  aforesaid,)  and  Walter  Sims,  by 
which  it  was  agreed  on  the  part  of  the  said  Chew,  junior,  admin- 
istrator as  aforesaid,  on  behalf  of  himself,  and  by  and  with  the 
privity  approbation  and  consent  of  Mrs.  Juliana  Nicklin,  widow 
and  administratrix  of  the  said  Philip  Nicklin,  for  and  in  con- 
sideration of  the  sum  of  15,000  dollars,  to  sell  and  dispose  of  to 
the  said  Captain  Walter  Sims,  and  to  his  heirs  and  assigns,  all 
that  messuage  or  country  seat  of  the  said  late  Philip  Nicklin, 
called  the  hill,  near  the  falls  of  Schuylkill,  together  with  all  and 
every  the  houses,  out-houses,  and  lands  appertaining  to  the  same, 
containing  about  thirty  acres  bounded,  &c.;  the  entire  possession 
of  which  shall  be  delivered  to  the  said  Captain  Walter  Sims,  as 
soon  as  the  furniture,  moveables  and  other  articles  belonging  to  the 
estate,  can  be  removed,  which  shall  be  done  with  all  possible  des- 
patch, and  a  deed  executed  and  delivered  to  Mr.  Sims  for  the 
premises,  to  convey  all  and  every  the  estate  therein  of  the  said  late 
Philip  Nicklin  to  the  said  Captain  Walter  Sims,  his  heirs 
and  assigns.  And  whereas  the  late  firm  or  co-partnership  of 
Nic&lin  4'  Griffith  were,  and  yet  are  indebted  to  the  said  Walter 
Sims  in  an  unascertained  sum,  the  amount  of  which  is  at  present 
considered  and  believed  to  be  more  than  the  before  mentioned  sum 
of  15.000  dollars,  it  is  agreed,  understood  and  declared,  that  the 
said  sum  of  15,000  dollars  is  to  be  credited  and  settled  as  part  of 
the  account  between  the  said  Nicklin  #  Griffith,  and  the  said 
Walter  Sims,  as  payment  made  on  the  8th  day  of  May  instant, 
to  the  said  Walter  Sims,  from  the  estate  of  the  said  late  Philip 
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Nicklin,  for  and  on  behalf  of  the  firm  of  Nicklin  8f  Griffith,  and 
to  be  settled  accordingly,  by  and  between  the  said  Walter  Sims 
and  Robert  E.  Griffith,  the  surviving  partner  of  the  house  of 
Nicktin  &r  Griffith;  and  in  case  it  should  so  happen  in  the  settle- 
ment of  the  accounts  between  the  said  Walter  Sims  and  the  said 
firm  of  Nicklin  Sf  Griffith,  that  the  said  balance  due  from  the  said 
Nicklin  4*  Griffith  to  the  said  Walter  Sims  should  be  less  than 
the  sum  of  15,000  dollars,  then,  and  in  such  case,  the  said  Walter 
Sims  is  to  pay  over  to  the  before  mentioned  Chew,  junr.  and  Juli- 
ana Nicklin,  administrators  as  before  said,  such  sum  or  sums  as 
may  be  the  difference  between  the  balance  due  from  the  said 
Nicklin  fy  Griffith  to  the  said  Walter  Sims,  and  the  sum  of  15,000 
dollars. 

The  house  of  Nicklin  8f  Griffith  stopped  payment  in  the  month 
of  June  or  July  1S07,  and  Griffith  made  a  general  assignment  in 
December,  1*07.  Suits  were  brought  in  the  Court  of  Common 
Pleas  of  Philadelphia  county  by  B.  Chew  the  elder,  against 
Griffith,  and  against  the  administrators  of  Nicklin,  in  1808,  and 
judgments  obtained,  which  were  afterwards  revived  by  scire  fa- 
dies.  On  the  18th  August,  1809,  security  was  entered  in  the 
Orphans'  Court,  conformably  to  the  act  of  assembly  aforesaid,  by  the 
administrators  of  Nicklin.  On  the  Ibth  August,  1809,  Walter 
Sims  executed  a  bond  of  indemnity  to  Juliana  Nicklin  and  B. 
Chew,  the  younger,  administrators,  aforesaid,  in  the  sum  of  15,000 
dollars,  the  condition  of  which  was  as  follows: — 

Whereas  Philip  Nicklin,  late  of  the  city  of  Philadelphia,  mer- 
chant, having  died  intestate,  administration  of  all  and  singular  his 
goods,  chattels,  and  credits  was,  on  or  about  the  18th  day  of  No- 
vember, 1806,  committed  to  the  said  Juliana  Nicklin  and  Benja- 
min Chew,jun.,  and  whereas  the  said  Philip  Nicklin  died  seised, 
(inter  alia,)  of  a  certain  messuage  or  tract  of  land  situated  in  the 
now  township  of  Penn,  in  the  county  of  Philadelphia,  contain- 
ing thirty  acres  or  thereabouts,  known  and  called  by  the  name  of 
"The  Hill,"  and  the  estate  of  the  said  Philip  Nicklin  being  al- 
leged to  be  indebted  to  the  late  co-partnership  of  Nicklin  and 
Griffith,  and  the  said  Nicklin  and  Griffith  being  indebted  to  the 
above  bounden  Walter  Sims,  and  an  act  of  assembly  of  the  com- 
monwealth of  Pennsylvania,  entitled  "An  act  to  authorize  the 
sale  and  conveyance  of  the  real  estate  of  the  said  Philip  Nicklin> 
by  his  surviving  partners  and  legal  representatives,"  having  been 
passed,  it  was  agreed,  on  or  about  the  month  of  May,  1807,  by 
and  between  Robert  E.  Griffith,  surviving  partner  of  the  said 
Nicklin  and  Griffith,  the  said  Juliana  Nicklin  and  Benjamin 
Chew,  jun.,  and  the  said  Walter  Sims,  that  the  latter  should  take 
the  said  estate  called  The  Hill  at  the  price  or  sum  of  fifteen  thou- 
sand dollars,  and  should  give  credit  for  that  sum,  in  account  to 
and  with  the  partyiership  concern  of  Nicklin  and  Griffith,  and 
that  the. said  partnership  concern  should  give  credit  to  the  estate 
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of  the  said  Philip  Nicklin,  in  account  for  the  like  sum;  and  where- 
as, although  an  agreement  for  the  conveyance  of  the  said  estate 
called  The  Hill  was  reduced  to  writing  and  signed  by  the  said 
Benjamin  Chew,  jun.,  for  and  in  behalf  of  liimself  and  the  said 
Julian  Nicklin,  administrator  and  administratrix  as  aforesaid  of 
the  one  part  of  the  said  Walter  Sims  of  the  other  part,  yet  from 
various  causes  the  said  agreement  has  not  yet  been  carried  into 
effect,  and  it  hath  been  this  day  agreed  that  the  said  Benjamin 
Chew,  jun.,  and  Juliana  Nicklin,  administrator  and  administra- 
trix as  aforesaid  shall  fulfil  and  complete  the  said  sale. 

Now  this  obligation  is  such,  that  if  the1  above  bounden  Walter 
Sims,  his  heirs,  executors,  and  administrators  shall  and  do  from 
time  to  time,  and  at  all  times  hereafter,  well  and  truly  indemnify 
and  save  and  keep  harmless,  the  said  Juliana  Nicklin  and  Benja- 
min Chew,  jun  .,  and  each  of  them,  their  heirs,  and  each  of  their 
heirs,  executors,  and  administrators,  of,  from,  and  against  ail  con- 
troversies, suits,  claims,  and  demands  whatsoever,  and  more  par- 
ticularly from  and  against  all  and  every  the  private  creditors  of 
the  before-mentioned  Philip  Nicklin,  the  partnership  creditors  of 
the  said  Nicklin  and  Griffith,  and  each  and  every  of  them  for  or  by 
reason  of  their  the  said  Benjamin  Chew,  jun.,  and  Juliana  Nick- 
lin, administrator  and  administratrix  as  aforesaid,  so  completing 
the  said  agreement,  and  making  and  executing  a  deed  of  convey- 
ance of  the  said  premises,  then  the  above  obligation  to  be  void; 
otherwise  to  be  in  full  force  and  effect.  On  the  19th  of  *flugust, 
1809,  the  administrators  of  Nicklin  executed  a  deed  of  the  Hill 
estate  to  Sims,  reciting  the  act  of  assembly,  and  agreement  of  the 
8th  of  May,  1807.  Sims  had  not  notice  of  the  existence  of  a  de- 
feasible deed  on  the  16th  of  May,  1807;  but  had  notice  of  the  ex- 
istence of  a  defeasible  deed  on  the  19th  of  August,  1809.  B.  Chew 
the  younger  acted  as  the  agent  of  his  father  in  these  transactions. 
B.  Chew  the  younger  executed  a  deed  of  release  and  assignment  of 
all  his  right,  title,  and  estate  of,  in,  and  to  the  said  defeasible  deed, 
or  the  premises  therein  described,  on  the  19th  of  October,  1809. 
B.  Chew  the  elder  died  on  the  17th  of  January,  1810.  On  the 
22d  of  November,  Ib20,  an  agreement  was  made  between  B.  Chew, 
the  executor  of  B.  Chew,  deceased,  and  W.  Sims,  the  executor  of 
W.  Sims,  deceased,  whereby  the  sum  of  six  thousand  three  hun- 
dred and  sixteen  dollars  and  fifty-five  cents,  were  deposited  in  the 
hands  of  the  present  defendants,  as  trustees.  On  the  3d  of  May, 
1823,  the  sum  of  one  thousand  eight  hundred 'and  fifty-nine  dollars 
and  sixty-one  cents  were  received  by  the  said  B.  Chew  from  Grif- 
fith, and  the  like  sum,  part  of  the  fund  so  held  in  trust,  paid  over 
to  the  legal  representatives  of  the  said  W.  Sims,  leaving  four  thou- 
sand five  hundred  and  thirteen  dollars  and  twenty-seven  cents  in 
the  hands  of  the  said  trustees. 

The  deed  of  the  20th  of  October,  1809,  and  agreement  of  the 
22d  of  November,  1820,  were  as  follows:—- 
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"Know  all  men  by  these  presents,  that  I,  Benjamin  Chew, 
junior,  one  of  the  parties  mentioned  in  a  certain  indenture,  or  deed 
in  the  nature  of  a  mortgage,  bearing  date  the  31st  day  of  May, 
1803,  made  and  executed  by  and  between  Philip  Nicklin,  of  the 
city  of  Philadelphia,  merchant,  of  the  one  part,  and  Benjamin 
Chew,  Esq.,  and  Benjamin  Chew,  jun.,  of  the  county  of  Phila- 
delphia, of  the  other  part,  for  and  in  consideration  of  one  dollar 
to  me  paid  by  Walter  Sims,  of  the  county  of  Philadelphia,  gen- 
tleman, the  receipt  whereof  I  do  hereby  acknowledge,  have  as- 
signed, transferred,  released,  and  confirmed,  and  by  those  presents 
do  assign,  transfer,  release,  and  confirm,  unto  the  said  Walter 
Sims,  his  heirs  and  assigns,  all  the  estate,  right,  title  and  interest, 
which  I  now  hold,  or  may  or  can  have  hold,  claim,  or  possess, 
of,  in,  or  to  the  said  indenture,  or  mortgage  deed,  and  the  tract  or 
parcel  of  land  situate  in  the  then  township  of  the  Northern  Li- 
berties, now  the  township  of  Penn,  in  the  county  of  Philadel- 
phia, containing  thirty  acres,  or  thereabouts,  with  the  appurte- 
nances, as  the  same  is  described  in  the  said  mortgage  deed,  being 
part  of  the  estate  of  the  said  Philip  Nicklin,  now  deceased, — to 
have  and  to  hold  to  the  said  Walter  Sims,  the  said  tract  of  land 
with  the  appurtenances,  and  all  the  estate,  right,  title,  and  interest 
which  I  may  or  can  have,  hold,  claim,  or  possess,  of,  in,  and  to 
the  same,  by  virtue  of  the  said  recited  indenture,  to  the  proper  use 
and  behoof  of  the  said  Walter  Sims,  his  heirs  and  assigns  for 
ever. 

"  Be  it  also  further  known,  and  it  is  hereby  declared  and  agreed, 
that  the  above  assignment,  release,  and  transfer  is  made,  and  is  to 
be  considered  as  made  by  me,  under  the  express  reservation  and 
condition,  that  it  shall  and  will  not  interfere  with,  abridge,  or 
lessen  any  right  that  I  may  have  had,  or  may  or  can  have,  to  pro- 
ceed against,  resort  to,  or  pursue  any  part  or  parts  of  the  estate  of 
the  hereinbefore  mentioned  Philip  Nicklin,  or  the  firm  of  Nicklin 
and  Griffith,  other  than  the  tract  or  parcel  of  land  hereinbefore  • 
referred  to,  containing  thirty  acres  or  thereabouts,  with  the  appur- 
tenances, for  any  debt  or  debts,  claim  or  claims,  that  may  be  due 
and  owing  to  me  by  the  said  Philip  Nicklin,  or  the  firm  of  Nick- 
lin and  Griffith. 

"  And,  further,  that  this  assignment  is  made  to  the  said  Waller 
Sims  at  his  risk,  without  my  being  in  any  wise  accountable  for 
the  same,  and  with  the  knowledge  of  the  said  Walter  Sims  that 
two  judgments  have  been  obtained  in  the  Court  of  Common  Pleas, 
in,  and  for  the  county  of  Philadelphia,  and  remain  open  and  un- 
discharged against  the  administrators  of  the  said  Philip  Nicklin, 
deceased, — the  one  at  the  suit  of  Benjamin  Chew,  Esq.,  and  the 
other  at  the  suit  of  Charles  Kirkham. 

"  In  witness  whereof,  &c. 
"  October  20th,  1809." 

VOL.  xv.  2  C 
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"Whereas  the  executors  of  Walter  Sims,  late  of  the  county  of 
Philadelphia,  have  negotiated  a  sale  of  the  messuage  and  estate 
called  The  Hill,  situate  in  Penn  township  in  Philadelphia  coun- 
ty, part  of  which  heretofore  belonged  to  Philip  Nicklin,  now  de- 
ceased, and  whereas  the  executrix  and  executor  of  Benjamin  Chew, 
deceased,  hold  a  judgment  against  the  administrators  of  the  said 
Philip  Nicklin,  and  for  the  balance  alleged  to  be  due  thereon,  con- 
tend, that  as  well  the  said  real  estate  of  the  late  Philip  Nicklin  in 
Penn  township,  as  Robert  E.Griffith,  surviving  partner  of  Nick- 
lin and  Griffith,  is  liable,  which  is  denied  by  the  executors  of 
the  said  Walter  Sims:  Now,  at  the  instance  and  request  of  the 
executors  of  the  said  Walter  Sims,  and  for  their  accommodation, 
it  is  agreed  hereby,  that  for  the  purpose  of  securing  the  debt  al- 
leged to  be  due,  as  aforesaid,  from  the  estate  of  the  aforesaid  Phi- 
lip Nicklin  to  the  estate  of  the  said  Benjamin  Chew,  as  soon  as 
the  said  debt  shall  be  established,  the  executors  of  the  said  Walter 
Sims  shall  and  will  forthwith  and  without  delay,  secure,  set  apart, 
and  appropriate,  out  of  the  monies  raised  by  the  sale  aforesaid,  the 
sum  of  six  thousand  three  hundred  and  sixteen  dollars,  and  fifty- 
five  cents,  which  shall  be  held  and  reserved  for  the  payment  and 
satisfaction  of  the  claim  of  the  executors,  or  executor  of  the  afore- 
said Benjamin  Chew,  and  which  sum  shall  be  secured  by  an  im- 
mediate investment  of  the  said  amount  in  the  public  stock  of  the 
United  States,  or  in  the  stock  of  one  of  the  banks  of  the  city  of 
Philadelphia  to  the  satisfaction  of  Benjamin  Chew,  the  sur- 
viving executor  of  the  said  Benjamin  Chew,  deceased,  in  the 
names  of  Benjamin  Chew  and  William  Rawle,  as  trustees,  to 
be  ultimately  paid  over  to  the  executor  or  executors  of  the  afore- 
said Benjamin  Chew,  in  case  and  whenever  they  shall  establish 
their  right  or  the  right  of  the  estate  of  the  late  Benjamin  Chew 
to  the  said  debt  against  Philip  Nicklin,  or  so  much  thereof  as 
they  shall  be  found  entitled  to,  including  the  interest  accruing. 
In  consideration  whereof,  the  executors  of  Benjamin  Chew  here- 
by engage  to  release  to  the  purchaser  of  the  said  estate  called 
The  Hilly  all  claims  and  demands  whatsoever,  except  only  that 
the  judgment  by  them  held  against  the  said  Philip  Nicklin  shall 
be  and  remain  in  full  force  and  effect  by  way  of  security  for 
the  performance  of  this  agreement,  until  the  same  shall  be  fully 
executed  by  the  raising  of  the  proper  securities  in  lieu  thereof,  as 
above  mentioned,  which  stock  or  securities,  and  the  proceeds 
thereof  in  the  hands  of  the  aforesaid  trustees,  whether  as  interest, 
dividends,  or  otherwise,  are  hereby  expressly  agreed  and  declared, 
and  in  all  respects  to  be  considered  as  a  substitute  and  in  the  place 
and  stead  of  the  land  or  real  estate  of  that  part  of  the  premises 
called  The  Hill  which  was  part  of  the  estate  of  the  late  Philip 
Nicklin,  and  as  completely  liable  for  and  subject  to  the  payment 
of  the  debt  and  interest  alleged  as  aforesaid  to  be  due  from  the 
estate  of  the  Jate  Philip  Nicklin  to  the  estate  of  the  late  Benja- 
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min  Chew,  deceased,  if  the  same  or  any  part  of  the  same  shall  be 
established,  as  fully,  unequivocally,  and  completely,  to  all  intents 
and  purposes  as  the  land  or  real  estate  hereinbefore  mentioned 
might  or  could  have  been,  if  this  instrument  of  writing,  or  the 
proposed  release  not  yet  executed,  had  not  been  made  or  adopted, 
the  same  being  now  proposed,  as  before  stated,  merely  for  the  pre- 
sent accommodation  of  the  estate  of  the  late  Mr.  Walter  Sims, 
and  not  with  any  view,  design,  or  intent  to  lessen  or  in  any  way 
to  injure  or  abridge  the  right  or  claim  of  the  estate  of  the  late  Ben- 
jamin Chew,  or  of  his  executor  or  executors,  of,  in,  and  concern- 
ing the  debt  alleged  to  be  due  to  the  estate  of  the  late  Benjamin 
Chew,  from  the  estate  of  the  said  Philip  Nicklin,  deceased,  or 
from  the  estate  of  the  said  Robert  Griffith;  and  it  is  at  the  same 
time  further  agreed  and  declared  to  be  the  true  intent  and  mean- 
ing of  both  parties  to  these  presents,  that  nothing  herein  contained 
shall  be  deemed  or  taken  to  amount  to  an  acknowledgment  on  the 
part  of  the  executors  of  Walter  Sims  that  the  said  debt  is  due 
from  the  estate  of  Philip  Nicklin,  or  any  part  thereof,  on  the 
judgment  hereinbefore  mentioned,  nor  that  if  any  thing  is  due, 
that  the  premises  hereinbefore  mentioned,  are  liable  for  the  same. 
"In  witness  whereof,  we  the  subscribed  have  hereunto  set  our 
hand  this  twenty-second  day  of  November,  in  the  year  of  Lord 
eighteen  hundred  and  twenty. 

Benjamin  Chew,  Executor. 

Walter  Sim       5    One  °f  the  executors  of 
"*'   I  Waller  Sims,  deceased. 

The  case  was  argued  by  Rawle,  jun.,  and  Rawle,  for  the  plain- 
tiff, and  by  S.  Chew,  and  J.  R.  Ingersol,  contra. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  On  the  facts  found,  I  should  be  unable  to  determine 
whether  the  deed  of  trust  be  void  for  want  of  notice,  the  jury  not 
having  passed  on  the  existence  of  notice  at  the  date  of  the  bond  of 
indemnity,  when  the  contract  was  new  modelled,  which,  there- 
fore seems  to  be  the  time  material  to  the  question;  or  whether  the 
interest  of  the  elder  Mr.  Chew  under  it,  if  any  existed  originally, 
ought  to  be  postponed  in  consequence  of  the  acts  of  the  younger 
Mr.  Chew,  who  was  his  agent.  Haply  a  solution  of  these  ques- 
tions is  unnecessary,  as  independently  of  his  supposed  rights  un- 
der the  deed  of  trust,  and  independently  of  the  effect  of  the  judg- 
ment against  the  administrators  of  Mr.  Nicklin,  which  undoubtedly 
created  no  lien  in  addition  to  that  which  before  existed  under  the 
intestate  acts,  the  defendant,  Mr.  Chew,  has  a  personal  interest  in 
the  event  which  ought  to  be  protected  in  this  suit. 

Divested  of  unnecessary  circumstances,  the  case  is  just  this: 
Mr.  Chew  and  Mrs.  Nicklin  are  the  personal  representatives  of 
Mr.  Nicklin,  who  is  dead,  intestate,  and  indebted,  as  the  partner 
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of  Mr.  Griffith,  in  a  large  sum  to  the  elder  Mr.  Chew,  and  in 
another  large  sum  to  Captain  Sims:  and  having  left  a  separate  real 
estate  as  assets.  Pursuant  to  a  private  act  of  Assembly,  this  es- 
tate is  sold  to  Captain  Sims,  not  for  the  payment  of  debts  gene- 
rally, but  for  a  sum  supposed  to  be  the  amount  of  Captain  Sims's 
debt;  and  it  is  agreed  that  the  purchase  money  shall  be  retained  in 
payment  of  this  debt,  and  credited  accordingly  in  the  books  of  the 
late  firm.  At  this  time  the  estate  of  Mr.  Nicklin  is  supposed  to 
be  solvent,  but  the  administrators  afterwards  deemed  it  prudent  to 
provide  against  the  risque  of  devastavit,  and  Captain  Sims  exe- 
cutes a  bond  and  warrant  conditioned  to  indemnify  them  against 
liability  to  the  other  creditors.  The  estate  is  then  conveyed,  and 
is  afterwards  sold  by  Captain  Sims,  at  whose  request  an  arrange- 
ment is  made,  by  which  the  purchase  money  is  substituted  for  the 
land,  and  put  within  reach  of  the  equity  powers  of  this  court,  to 
determine  the  right  of  the  executor  of  the  elder  Mr.  Chew  to 
any  part  of  it;  the  contingency  for  which  the  bond  of  indemnity 
was  intended  to  provide,  having  happened  by  the  ascertained  in- 
solvency of  Mr.  Nicklin's  estate. 

Now  although  the  deed  of  trust  be  void  as  a  security,  and  it  be 
admitted  (as  it  must)  that  the  judgment  against  Nicklirfs  admin- 
istrators created  no  lien,  it  is  certain  that  the  existence  of  the  debt 
intended  to  be  secured,  is  unaffected  by  any  of  these  circumstan- 
ces.   It  is  certain  also,  that  the  elder  Mr.  Chew  had  a  lien  for  this 
debt  in  common  with  the  other  creditors;  that  the  younger  Mr. 
Chew,  as  administrator  of  Mr.  Nicklin,  is  liable  for  a  devastavit 
to  those  who  are  entitled  under  the  will  of  his  father;  and  that  on 
a  recovery  against  him,  the  bond  of  Captain  Sims  would  be  for- 
feited at  law.    The  question  then  is,  whether  a  court  of  equity  will 
compel  him  to  perform  the  covenant  in  the  condition  of  his  bond, 
or  leave  the  obligees  to  their  remedy  at  law:  and  haply  this  part 
of  the  case  is  free  of  difficulty,  nothing  being  more  certain  than 
that,  on  the  principle  of  quia  timet,  equity  will  execute  a  general 
covenant  of  indemnity  sounding  in  damages:     As  in  Ranelaugh 
v.  Hayes,  (1  Vern.  189,)  where  the  plaintiff  had  assigned  certain 
shares  of  the  excise  in  Ireland,  to  the  defendant,  who  covenanted 
to  save  the  plaintiff  harmless,  and  stand  in  his  place  touching  the 
payments  to  be  made  to  the  king.      The  plaintiff  suggested  that 
he  was  sued  by  the  king,  and  prayed  that  the  defendant  be  decreed 
to  perform  his  agreement;  and  the  Lord  Keeper  decreed  him  to 
clear  the  plaintifffrom  all  suits  within  a  reasonable  time;  and  com- 
pared the  case  to  that  of  a  counter  bond,  where,  although  the  surety 
toe  not  molested,  yet  will  the  principal  be  decreed  to  discharge  the 
debt  at  any  time  after  it  has  become  due  on  the  original  bond. 
The  same  principle  was  held  in  Champion  v.  Brown,  (6  Johns. 
Ch.  Rep.  406,)  and  in  Ward  v.  Buckminster,  (cited  10  Ves.  162, 
and  3  <fttk.  385. )     In  Pennsylvania  the  courts  have  acted  on  an 
analogous  principle,  by  permitting  a  vendee  to  retain  the  purchase 
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money,  to  indemnify  for  a  defect  in  the  title  against  which  the 
vendor  has  covenanted  to  warrant;  and  this  before  eviction.  For 
the  rest,  I  cannot  do  better  than  refer  to  the  very  satisfactory  opin- 
ion of  my  brother  DUNCAN,  in  Funk  v.  Vontida,  (11  Serg.  Sf 
Rawle,  115,  16.)  who  has,  with  his  usual  industry  brought  to- 
gether all  the  learning  on  the  subject. 

On  general  principles  of  equity,  then,  it  cannot  be  denied  that 
the  administrator  of  Captain  Sims  is  bound  to  perform  the  cove- 
nant contained  in  the  bond  of  indemnity,  by  paying  the  debt  due 
to  the  executor  of  the  elder  Mr.  Chew.  But  it  is  said  the  abstract 
rights  of  the  parties  are  not  before  us;  that  those  beneficially  in- 
terested under  the  will  of  the  elder  Mr.  Chew,  cannot  come  in  on 
the  personal  equity  of  the  executor;  and  that  our  inquiry  is  re- 
strained to  a  single  point,  by  the  agreement  under  which  the 
cause  is  submitted. 

I  approach  this  agreement  with  a  determination  to  construe  it 
liberally  for  the  purpose  of  doing  complete  justice  to  all  parties; 
and  to  this  end,  instead  of  laying  hold  on  particular  expressions, 
I  will  have  regard  to  the  object  and  scope  of  the  whole.    The  deed 
of  trust  is  not  even  mentioned  in  the  agreement;  but  the  judgment 
-against  Nicklin's  administrators  is,  and  I  concede  that  Mr.  Chew 
believed  that  the  claim  on  the  part  of  his  father's  estate  depended 
on  the  lien  which  he  supposed  arose  from  it;  and  that  both  parties 
contemplated  this  as  the  matter  to  be  determined.     But  was  it  the 
end  proposed,  or  only  accessary  to  the  end  ?     The  agreement  was 
entered  into  at  the  solicitation  of  Captain  Sims,  and  why  should 
Mr.  Chew  agree  to  narrow  the  ground  of  his  claim  to  a  point? 
He  did  not  so  agree.     The  parties  expressly  declare  that  he  is  Dot 
to  give  up  a  particle  of  his  right     The  purchase  money  is  to  be 
substituted  for  the  land,  and  subjected  to  the  claim  of  the  executor 
of  the  elder  Mr.  Chew,  "as  fully,  unequivocally,  and  completely 
to  all  intents  and  purposes  as  the  land  or  real  estate  herein  before 
mentioned,  might  or  could  have  been,  if  this  instrument  of  wri- 
ting had  not  been  made  or  adopted,  the  same  having  been  pro- 
posed merely  for  the  present  accommodation  of  the  estate  of  the 
late   Walter  Sims,  and  not  with  any  view,  design,  or  intent  to 
lessen,  or  in  any  wise  to  injure  or  abridge  the  rights  or  claim  of 
the  late  Benjamin  Chew,  concerning  the  debt  alleged  to  be  due." 
After  this  explicit  declaration,  can  it  be  doubted  that  Mr.  Chew's 
executor  may  have  recourse  to  the  fund  on  any  ground  that  would 
have  sustained  him  in  having  recourse  to  the  land;  or  is  it  of  any 
consideration  that  the  parties  misapprehended  the  foundation  of  the 
claim?     It  will  be  sufficient  for  the  purposes  of  the  argument,  to 
show  that  the  executor  was  entitled  to  satisfaction  out  of  the  land, 
on  any  ground. 

I  am  not  going  to  admit  that  a  party  may  not  stand  on  any  equity 
but  his  own.  On  the  contrary,  where  justice  cannot  be  done  to 
A.  without  decreeing  performance  of  an  act  to  B,  it  will  be  de- 
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creed.     But  I  undertake  to  show  that  the  executor  was  entitled  to 
satisfaction  out  of  the  land,  not  only  upon  his  own  equity,  but  upon 
the  equity  of  those  who  are  beneficially  interested  under  the  elder 
Mr.  Chew's  will.     As  regards  this  part  of  the  case,  it  is  of  no  im- 
portance that  one  of  the  persons  who,  as  administrators  of  Mr. 
Nicklin,  confessed  the  judgment  to  the  elder  Mr.  Chew,  and  also 
effected  the  sale  to  Captain  Sims,  is  the  same  person  who,  as  ex- 
ecutor of  his  father,  now  insists  on  having  the  judgment  satisfied 
out  of  this  fund.     Quando  duo  jura  in  una  persona  concurrunt, 
sequum  est  ac  si  essent  in  duobus.    This  maxim  is  applicable  with 
peculiar  force,  inasmuch  as  the  executor  is  a  trustee  for  persons  who 
can  render  the  claim  effectual  only  through  his  instrumentality; 
consequently  their  equity  is  his  equity.     Beside,  all  objection  of 
a  personal  nature,  on  account  of  his  having  been  a  party  to  a 
transaction  which  he  now  attempts  to  overturn,  is  met  by  his  own 
personal  equity  under  the  bond  of  indemnity.     If,  then,  the  per- 
sons claiming  under  the  will  are  entitled  to  come  on  this  fund, 
their  trustees  are  entitled  to  come  on  it  for  their  benefit.     Now 
what  are  tke  facts?    Captain  Sims  purchased  on  terms  of  receiving 
all  the  assets  in  payment  of  his  own  debt,  leaving  for  the  debt  of 
Mr.  Chew  absolutely  nothing  but  the  desperate  chance  of  payment 
by  the  surviving  partner.     It  is  of  no  consideration  that,  at  one 
period,  the  insolvency  of  Mr.  Nickliri's  estate  was  unknown;   be- 
fore the  transaction  was  consummated  it  was  suspected,  as  is  shown 
by  the  bond  of  indemnity,  and  that  ought  to  have  put  Captain 
Sims  on  his  guard.     As  a  general  rule,  I  agree  that  a  purchaser 
from  an  executor  is  not  bound  to  see  to  the  application  of  the  pur- 
chase money;  and  subject  to  the  same  qualification,  I  agree  that 
an  assignment  of  the  assets  in  payment  of  an  antecedent  debt,  is 
an  assignment  for  valuable  consideration;  as  was  held  by  this  court 
in  Petrie  v.  Clark,  (1 1  Serg.  Sf  Bawle,  377.)    But  in  all  such  cases 
the  creditor  must  act  with  scrupulous  good  faith;  for  if  he  knows, 
or  has  reason  to  suspect,  the  payment  to  be  a  misapplication  of  the 
assets,  or  prejudicial  to  the  rights  of  the  other  creditors,  he  is  a 
party  to  the  devastavit,  and  equity  will  follow  the  assets  into  his 
hands.     For  this  I  refer  to  the  authorities  cited  in  support  of  the 
decision  in  Petrie  v.  Clark.     But  why  should  not  a  creditor  who 
has  obtained  more  than  his  share  of  the  assets,  even  without  fraud, 
be  compelled  to  refund  ?    To  permit  him  to  obtain  such  an  advan- 
tage, would  be  a  breach  of  trust  on  the  part  of  the  executor,  and  to 
retain  it  would  be  against  conscience  on  his  own;  and  that  would 
be  sufficient  to  give  jurisdiction  to  chancery  which  follows  the  as- 
sets, not  on  the  supposition  of  a  lien,  but  because  one  who  pur- 
chases mala  fide,  or  without  valuable  consideration,  acquires  no 
other  interest  than  what  the  executor  had,  and  stands  precisely  in 
his  place  as  a  trustee.     Now  it  is  indisputable  that  the  sale  to  Cap- 
tain Sims  was  without  consideration,  except  so  far  as  he  was  en- 
titled to  payment  out  of  the  assets.     For  the  excess,  he  was  in  th« 
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predicament  of  one  to  whom  the  assets  are  given  away;  and  in 
such  a  case  none  will  pretend  that  a  chancellor  would  leave  the 
other  creditors  to  their  remedy  against  the  person  of  the  executor. 
By  the  laws  of  Pennsylvania,  this  real  estate  was  assets  for  pay- 
ment of  the  debts.  It  was  sold  as  such  by  virtue  of  a  private  act 
of  Assembly,  and  for  the  purposes  of  the  argument,  is  to  be  treated 
precisely  as  a  chattel.  If  so,  the  decision  in  Petrie  v.  Clark,  for- 
tified as  it  is  by  repeated  decisions  of  the  English  Court  of  Chan- 
cery, both  before  and  since  the  American  revolution, (a)  estab- 
lishes a  principle  that  covers  the  whole  ground  of  the  argument, 
to  wit;  that  where  the  sale  is  collusive  or  without  consideration, 
equity  follows  the  assets  into  the  hands  of  the  purchaser. 

Thus,  the  equity  of  those  who  are  beneficially  interested  under 
the  elder  Mr.  Chew's  will,  furnishes  a  distinct  ground  on  which 
the  claim  of  his  executor,  may  be  sustained,  and  one  which  is  within 
not  only  the  spirit,  but  the  letter  of  the  agreement.  But  on  both 
the  grounds  which  I  have  indicated,  I  am  of  opinion  that  judg- 
ment be  rendered  for  the  defendants. 

DUNCAN,  J.  It  is  with  reluctance  I  dissent  from  the  opinion  just 
delivered,  because  I  think  the  representatives  of  Benjamin  Chew 
have  a  right  to  recover  this  debt,  through  the  security  of  the  in- 
demnifying bond  given  to  the  administrators  of  Philip  Nicklin. 
But  the  agreement  on  which  this  action  is  founded  is  confined  to 
one  inquiry, — were  the  Hill  lands  bound  by  the  judgment,  or  had 
Benjamin  Chew  any  lien  on  the  land,  by  virtue  of  the  defeasible 
deed  ?  It  is  admitted  that  the  judgment  does  not  bind.  There,  in 
my  opinion,  the  question  ends;  for  the  trust  provides  for  nothing 
else.  The  stock  represents  the  land.  If  the  land  was  not  bound, 
the  stock  was  not.  It  is  a  proceeding  in  rem.  That  thing,  (the 
land,)  and  the  liability  of  the  land,  was  the  exact  question  intend- 
ed to  be  raised.  The  defeasible  deed  in  the  nature  of  a  mortgage, 
to  secure  loans  made  and  thereafter  to  be  made,  was  a  mere  secu- 
rity for  the  loans,  and,  not  being  recorded  within  six  months,  no- 
thing passed  until  the  registry;  and  the  registry,  being  after  Mr. 
Nicklin'' s  death,  could  not  disturb  the  order  of  distribution  fixed 
by  our  laws.  There  could  be  no  relation  to  the  execution  of  the 
instrument.  The  notice  to  Sims  was  immaterial.  His  right  to 
distribute  depended  on  the  grade  of  his  debt, — the  order  of  pay- 
ment prescribed  by  law.  Besides,  the  whole  arrangement  shows 
that  the  land  was  not  to  be  bound.  The  bond  of  indemnity  was 
to  secure  the  administrators  from  all  creditors  who  might  suffer  by 
the  preference  given  to  Sims.  The  estate  of  Nicklin  was  supposed 
to  be  insolvent:  this  was  not  known  at  the  time  of  the  first  agreement, 

(a)  In  McLeod  v.  Drummond,  (17  Vn.  150,3  Lord  ELDON,  after  reviewing 
the  cases  prior  to,  and  since  the  American  revolution,  adopts,  in  its  full  extent, 
*he  principle  of  Petrie  v.  Clark.—  Reporters. 
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but  was  well  known  when  the  conveyance  was  executed;  and  this 
bond  of  indemnity  was  the  basis  on  which  the  conveyance  was  given, 
and  is  as  broad  as  the  subject  required.  "  Indemnify,  save,  and  keep 
harmless  from  and  against  all  controversies,  suits,  claims,  and  de- 
mands whatsoever,"  and  more  particularly,  "from  and  against  all 
and  every  the  present  creditors  of  Philip  Nicklin  or  Nicklin  and 
Griffith"  by  reason  of  the  completing  of  the  title. 

The  decision  in  Chew  v.  Griffith,  was  made  on  the  ground  of 
the  relative  equities  of  the  parties.  The  administrators  had  con- 
fessed a  judgment  of  record  admitting  assets.  That  judgment  stand- 
ing in  full  force,  the  case  stated  not  that  the  debt  was  extinguished 
by  the  creditor's  making  one  of  the  administrators  of  his  debt  or  one 
of  his  executors,  unless  the  administrators  had  assets,  and  the  judg- 
ment showed  there  were  assets,  but  that  stumbling-block  has  been 
removed,  for  the  very  purpose  of  showing  that  there  were  not  as- 
sets on  a  proper  plea  to  the  action.  So,  if  Sims's  executors  could 
show  there  were  assets,  Benjamin  Chew's  representatives  never 
could  recover  on  the  bond  of  indemnity  against  him  on  account  of 
this  debt. 

The  fund,  by  the  express  stipulation,  is  to  be  considered  in  the 
place  and  stead  of  the  land,  subject  to  all  intents  and  purposes  as 
the  land,  except  for  this  argument.  In  fact,  it  is  a  case  now  to 
be  decided  on  as  an  execution  against  Sims  would  have  been  by 
a  purchaser  at  sheriff's  sale.  On  this  judgment  of  Benjamin  Chew 
against  Nicklin's  administrators  the  remedy  against  Sims  is  on  the 
personal  security.  The  whole  transaction  shows  that  the  adminis- 
trators indisputably  parted  with  the  title,  but  at  the  same  time  it 
proves  the  personal  liability  of  Sims.  I  put  out  of  question  the 
defeasible  deed:  it  could  not  bind  by  the  relation  to  its  date,  not 
being  recorded  within  six  months.  As  to  the  grantor  and  his  heirs, 
the  estate  might  pass,  but  not  as  to  the  creditors,  by  enrollment 
after  his  death.  The  right  of  the  creditors  attached,  and  there  can 
be  no  relation  to  affect  them.  The  recording  acts  of  1715  and 
1775  are  very  different.  No  estate  does  pass  in  the  case  of  de- 
feasible deeds,  unless  recorded  within  six  months.  In  the  case 
of  absolute  deeds  the  estate  does  pass,  to  be  devested  in  case  of  a 
purchaser  or  mortgagee  without  notice,  when  the  conveyance  is 
not  recorded  within  six.  months. 

I  have  endeavoured  to  bring  my  mind  to  the  same  conclusion 
with  the  majority  of  the  court,  because  the  justice  of  the  cause  is 
in  favour  of  the  claim  of  Benjamin  Chew's  representatives;  but 
I  do  not  feel  myself  at  liberty  to  go  out  of  the  four  corners  of  the 
agreement,  which  was  intended  to  raise  only  one  question — the 
liability  of  the  land  on  the  judgment  of  Mr.  Chew:  the  land  not 
being  liable,  its  substitute  is  not  liable.  The  result  would  be  the 
same — a  recovery  against  Sims's  executors.  The  course  would 
be  more  circuitous  on  the  bond  of  indemnity,  but  the  present  claim 
is  not  founded  on  that,  and  I  cannot,  to  avoid  circuity,  make  a  new 
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agreement  for  the  parties,  nor  marshal  the  assets  to  meet  my  own 
notions  of  the  equities  of  the  parties.  The  action  is  founded  on 
the  agreement,  and  on  that  agreement  my  opinion  is,  that  Benja- 
min Chew's  representatives  are  not  entitled. 

ROGERS,  J.,  concurred  with  GIBSON,  J. 

TILGHMAX,  C.  J.,  being  related  to  one  of  the  defendants,  and 
HUSTON,  J.,  indisposed,  took  no  part  in  the  decision. 

Judgment  for  the  plaintiff. 


VOL.  XV.  2  t> 
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STEEL  and  another  against  TUTTLE.* 

IN   ERROR. 

A.  assigned  his  estate  by  indenture,  dated  the  28th  of  March,  1823,  to  B.  C. 
and  D. ,  in  trust,  in  the  first  place,  and  before  any  other  debts  due,  or  which 
might  be  due  by  him  to  any  person  whatsoever,  fully  to  pay  and  satisfy  B. 
for  any  claim  he  then  had,  or  thereafter  might  have  on  A.  for  any  debt  due 
to  him,  and  to  indemnify  B.  against  any  and  every  responsibility  he  then  was, 
or  might  be  under,  for  or  on  account  of  any  promissory  notes  given  or  in- 
dorsed by  B.  for  the  use,  benefit,  or  advantage  of  A.  It  was  provided  by  the 
assignment,  "  that  no  one  of  the  creditors  of  A.,  nor  should  any  one  having 
claims  on  him,  have,  receive,  take,  or  enjoy,  any  part  of  the  estate  assigned, 
unless  such  creditor  or  person  should,  within  three  months  after  the  execu- 
cution  of  the  said  assignment,  and  notice  thereof  in  two  daily  papers  of  the 
city  of  Philadelphia,  execute  and  deliver  to  A.  a  general  release  of  all  claims 
against  him."  The  assignment  also  contained  a  general  power  of  attorney 
to  the  assignees,  for  the  purpose  of  enabling  them  to  execute  the  trusts  cre- 
ated by  the  assignment,  and  to  collect  the  estate,  &c.  B.  C.  and  D.  were 
parties  to,  and  executed  the  indenture,  B.,  previous  to  the  date  of  the  as- 
signment, had  drawn  and  indorsed  several  promissory  notes  for  A's.  accom- 
modation, which  were  due  and  protested,  but  not  paid  within  three  months 
from  the  date  of  the  assignment;  and,  subsequent  to  that  period,  B.,  C.,  and 
D.  by  indenture  assigned  the  trust  estate  to  E.  and  F.  upon  the  trusts  of  the 
indenture  of  March  28th,  1823.  B.,  on  the  23d  of  June,  1823,  went  to  the 
office  of  his  counsel,  and  there  in  his  presence,  and  that  of  two  of  his  students, 
executed  one  of  three  general  releases,  prepared  by  the  counsel  of  A.,  at  the 
time  of  preparing  the  original  assignment,  and  delivered  to  each  assignee. 
To  the  execution  of  the  release  one  of  the  students  was  a  subscribing  wit- 
ness; but  B.,  instead  of  delivering  the  release  to  any  one,  put  it  in  his  pocket, 
and  left  the  office  with  it  in  his  possession.  A.,  who  left  Philadelphia 
about  the  17th  of  jifiril,  1823,  and  went  to  New  Orleans,  returned  on  Sun- 
day, the  3pth  of  June,  1823,  and  on  the  following  day  the  release  was  ten- 
dered to  him  on  behalf  of  B. ,  but  he  refused  to  receive  it,  and  it  was  restored 
to  the  possession  of,  and  remained  with  B. :  Held,  that  there  was  sufficient 
evidence  for  the  jury  to  find  that  the  release  of  B.  was  delivered,  and  that  he 
•was  entitled  to  recover  from  E.  and  F.  in  an  action  for  money  had  and  re- 
ceived, the  amount  of  the  notes  he  had  drawn  and  indorsed  for  the  accom- 
modation of  A.,  having  paid  the  same  before  he  brought  his  action,  though 
he  had  not  paid  them  before  he  executed  the  release. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  city  and 
county  of  Philadelphia. 

The  action  in  the  court  below  was  assumpsit  for  money  had 
and  received  by  Edward  Tuttle  against  Steel  and  Williams,  the 
plaintiffs  in  error,  and  was  entered  by  agreement  bearing  date  and 
filed  on  the  10th  of  September,  1824,  to  September  Term,  1824. 
At  the  trial,  it  appeared  from  the  evidence  on  the  part  of  the  plain- 
tiff, that  by  indenture  bearing  date  the  28th  of  March,  1823,  Tho- 
mas Williams  made  an  assignment  of  all  his  estate  to  Edward 
Tuttle,  Benjamin  Allen,  and  Enoch  Mudge,  in  trust,  in  the  first 

*  For  this  case  the  Reporters  are  indebted  to  E.  D.  Ingraham,  Esq. 
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place,  and  before  any  other  debts  due,  or  which  may  be  due  by  the 
said  Thomas  Williams,  to  any  person  whatsoever,  fully  to  pay  and 
satisfy  Edward  Tuttle,  or  his  assigns,  for  any  claim  he  now  has, 
or  hereafter  may  have,  on  the  said  Thomas  Williams,  for  any  debt 
due  to  him,  and  to  indemnify  the  said  Edward  Tuttle  against  any 
and  every  responsibility  he  is  or  may  be  under,  for  or  on  account  of 
any  promissory  notes  given  or  indorsed  by  him  for  the  use  or  benefit 
or  advantage  of  the  said  Thomas  Williams"  It  was  also  provided, 
"that  no  one  of  the  creditors  of  the  said  Thomas  Williams,  nor 
should  any  one  having  claims  on  him,  have  or  receive,  take,  or  enjoy, 
any  part  of  the  property,  or  the  proceeds  thereof  thereby  assigned 
and  transferred  to  the  said  Tuttle,  Mien,  and  Mudge,  unless  such 
creditor  or  person  having  such  claim  should  within  three  months 
after  the  execution  of  the  said  assignment,  and  notice  thereof  in  two 
of  the  daily  newspapers  of  the  city  of  Philadelphia,  make,  execute, 
and  deliver  to  the  said  Thomas  Williams  a  full  and  complete  re- 
lease of  all  and  every  claim  and  demand,  action  or  cause  of  action, 
existing  before  the  execution  of  the  said  assignment."  And  for  the 
purpose  of  enabling  the  assignees  to  execute  the  trusts  created  by 
the  assignment,  and  to  collect  and  obtain  all  the  property,  &c.  as- 
signed, Thomas  Williams,  the  assignor,  constituted  the  assignees 
his  attorneys  in  the  premises,  giving  them,  and  the  survivor  of 
them,  full  power  to  do  all  acts  and  things  which  might  be  ne- 
cessary and  requisite  in  the  premises,  and  covenanted  to  ratify  all 
their  acts.  The  indenture  was  executed  by  Thomas  Williams, 
and  also  by  the  assignees,  each  one  having  sealed  and  delivered  it. 

On  the  2d  of  July,  1822,  Edward  Tuttle,  Benjamin  Allen, 
and  Enoch  Mudge,  by  indenture  indorsed  on  the  assignment  of 
March  28th,  1823,  assigned  the  trust  property  to  Thomas  Steel  and 
Samuel  Williams,  in  trust  to  execute  the  trusts  mentioned  and 
set  forth  in  the  indenture  of  the  28th  of  March,  1S23.  The  con- 
sideration of  the  assignment  to  Steel  and  Williams  was  expressed 
to  be,  their  "having  agreed  to  take  upon  themselves  the  perform- 
ance of  the  trusts  mentioned  and  set  forth  in  the  assignment  of 
Thomas  Williams  of  the  date  of  March  28th,  1823,  and  of  the 
sum  of  one  dollar." 

Previous  to  the  23d  of  March,  1823,  Edward  Tuttle  had  lent 
to  Thomas  Williams,  his  promissory  note,  dated  the  10th  of  Oc- 
tober, 1822,  at  four  months,  for  five  hundred  and  thirty-five  dol- 
lars and  forty  cents,  drawn  in  favour  of  Williams,  and  his  pro- 
missory note,  dated  the  12th  of  October,  1822,  at  four  months,  for 
five  hundred  and  twenty-eight  dollars  and  ninety-eight  cents,  drawn 
in  favour  of  Kinsman  and  Wright.  These  two  notes  were  given 
by  Tutlle  for  the  accommodation  of  Williams,  who  in  his  receipt 
given  for  them  to  Tuttle  promised  to  provide  funds  to  take  them 
up  at  maturity,  but  neglected  or  failed  so  to  do.  In  addition  to 
the  last  mentioned  notes,  Tuttle  had  indorsed  Williams's  notes, 
dated  the  llth  of  November*  1822,  at  four  months,  for  four  hun- 
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dred  and  fifty-seven  dollars  and  seventy-eight  cents,  and  the  7th 
of  December,  1822,  at  four  months,  for  four  hundred  and  nineteen 
dollars  and  sixty-nine  cents,  which  were  indorsed  to  enable  Wil- 
liams to  raise  money  for  his  own  use,  and  he  gave  Tuttle  two  re- 
ceipts for  the  sums  raised  by  discounting  them,  stating  them  to  have 
been  discounted  for  his  use.  All  these  notes  were  discounted  by 
Stephen  Girard  of  the  city  of  Philadelphia,  banker,  who  was  the 
holder  of  them,  on  the  28th  of  March,  1823. 

It  was  also  proved,  that  at  the  time  the  original  assignment  of 
the  28lh  of  March,  1823,  was  drawn,  three  general  releases,  in  ac- 
cordance with  the  provision  to  that  effect  contained  in  it,  were  pre- 
pared by  the  counsel  who  prepared  the  assignment,  who  was  the 
counsel  of  Williams,  of  which  one  was"  delivered  to  each  of  the 
first  assignees,  Tuttle,  Jlllen,  and  Mudge.  On  the  23d  of  June, 
1823,  Tuttle  went  to  the  office  of  Mr.  Kittera,  his  counsel,  and 
executed  in  the  presence  of  Mr.  Kittera,  and  two  of  his  students, 
one  of  whom  was  a  subscribing  witness,  the  release  which  had  been 
prepared  and  delivered  to  him  by  the  counsel  of  Williams.  Pre- 
vious to  the  execution  of  the  release,  Mr.  Kittera  filled  two  blanks 
in  it  with  the  words  "twenty-third,"  and  ((June,"  thereby  com* 
pleting  the  date;  and  Tuttle,  after  executing  it,  put  the  release  in 
his  pocket,  and  left  the  office  with  it  in  his  possession.  The  hand- 
writing of  the  subscribing  witness  was  proved,  he  being  absent 
from  the  state. 

Thomas  Williams  left  Philadelphia  for  New  Orleans  a  few 
days  before  the  17th  of  •flpril,  1823,  and  did  not  return  until  the 
30th  of  June  of  the  same  year,  which  was  Sunday.  On  Monday, 
the  1st  of  July,  1823,  the  next  day  after  Williams's  arrival  in 
Philadelphia,  the  agent  of  Tuttle  called  upon  him,  and  tendered 
him  the  release  executed  by  Tuttle  on  the  23d  of  June,  1823,  but 
he  refused  to  receive  it.  The  agent  received  the  release  from  Tut- 
tie  for  the  purpose  of  tendering  it  by  his  direction  to  Williams  for 
acceptance,  and  upon  his  refusal  returned  it  to  Tuttle. 

After  the  foregoing  evidence  on  the  part  of  the  plaintiff  had  been 
given,  his  counsel  offered  to  read  the  release,  which  was  objected 
to  on  the  part  of  the  defendants,  upon  the  ground  that  there  had 
been  no  delivery  of  it;  but  the  court  overruled  the  objection,  and 
permitted  the  release  to  be  read  to  the  jury,  and  the  defendant 
tendered  a  bill  of  exceptions,  which  was  sealed  by  the  court. 

It  was  admitted  on  the  part  of  the  plaintiff,  that  none  of  the 
notes  discounted  by  Stephen  Girard,  and  which  had  been  drawn, 
and  indorsed  by  Tuttle  for  the  accommodation  of  Thomas  Wil- 
liams, were  paid  by  Tuttle  on  the  1st  of  July,  1823,  though 
they  were  due,  and  protested  for  non  payment  at  the  proper  period; 
but  suits  having  been  brought,  judgments  were  recovered  against 
Tuttle  by  Girard  upon  the  notes,  executions  issued,  and  the 
amounts  of  them  all  paid  before  the  institution  of  the  action  against 
Thomas  Steel  and  Samuel  Williams. 
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The  defendants  gave  in  evidence, — 1.  A  general  release  execu- 
ted by  all  the  creditors  claiming  a  benefit  undeu  the  assignment  of 
Thomas  Williams  of  the  23d  of  March,  1823,  except  Edward 
Tuttle,  within  the  period  of  three  months  from  its  date;  being  the 
release  which  had  been  delivered  to  Enoch  Mudge,  and  had  re- 
mained in  his  possession.  2.  Certain  advertisements  in  two  of  the 
daily  newspapers  in  the  city  of  Philadelphia,  giving  notice  to 
creditors  that  a  release  was  ready  in  the  hands  of  Mudge,  and  that 
he  was  the  acting  assignee  of  Thomas  Williams.  3.  Three  let- 
ters written  in  February,  1823,  by  Tuttle  to  John  D.  Ferguson, 
then  at  New-Orleans,  stating  his  difficulties,  and  inclosing  a  draft 
upon  Ferguson  for  4,500  dollars,  to  be  accepted  by  Ferguson,  and 
held  by  him  to  cover  the  money  and  property  of  Tuttle  in  Fer- 
gusoii's  hands  from  attachment  by  any  creditor  of  Tuttle.  4. 
The  deposition  of  Ferguson,  showing  that  the  money  and  goods 
of  Tuttle,  in  his  hands,  were  short  of  the  amount  of  4,500  dol- 
lars drawn  for. 

Judge  BARNES,  before  whom  the  cause  was  tried,  charged  the 
jury  as  follows: — 

"  Delivery  is  essential  to  a  deed.  There  may  be  a  delivery  by 
words  without  acts,  or  by  acts  without  words.  I  shall  put  the  case 
to  the  jury  upon  the  mere  question  of  intention.  If  Tuttle  went 
to  Mr.  Kittera's  office  for  the  purpose  of  executing  a  release  ac- 
cording to  the  provisions  of  the  assignment,  and,  with  the  full  in- 
tent of  absolutely  releasing  Thomas  Williams,  and  taking  under 
his  assignment,  executed  the  paper  in  question  on  the  23d  of  June, 
1823,  with  the  intention  that  such  execution  so  made,  without 
other  or  further  act  to  be  done,  should  be  a  complete  and  effectual 
release  of  Thomas  Williams,  no  formal  act  of  delivery  was  ne- 
cessary; such  execution  under  the  circumstances  amounting  to  a 
delivery  in  law.  Williams  was  absent  on  a  journey  to  New- 
Orleans  until  the  last  of  June,  or  first  of  July:  an  actual  de- 
livery, therefore,  could  not  be  made  or  tendered  to  him  on  the  23d 
of  June;  nor  is  it  necessary  that  there  should  have  been  such  de- 
livery, or  lender,  either  to  Williams,  or  to  a  third  person  for  his 
use.  The  offer  of  the  release  to  Williams,  on  his  return  from 
New-Orleans,  was  doing  all  that  the  law  required  of  Tuttle;  nor 
is  the  fact,  that  after  the  execution  of  the  release,  Tuttle  took  it, 
and  kept  possession  of  it  until  Williams's  return  on  the  first  of 
July,  1823,  otherwise  material  than  as  a  circumstance  for  the  jury, 
upon  the  question  of  Tutttes  intention  at  the  time  of  its  execu- 
tion. If  the  execution  of  the  release  was  intended  to  be  complete, 
and  was  complete,  on  the  23d  of  June,  Tuttle  could  not  counter- 
mand it;  and  if  incomplete,  he  was  not  in  time  on  the^r-s/  of  July 
to  complete  it.  Tuttle  as  assignee  of  Williams  had  authority  to 
accept  releases  from  Williams'* s  creditors;  and  the  very  release  in 
question  was  drafted  by  Williams's  counsel,  and  delivered  to 
Tuttle  at  the  time  of  the  assignment,  and  together  with  the  assign- 
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ment.  The  fact,  that  Tuttle  was  an  assignee  of  Williams,  I 
consider  a  material  circumstance  in  the  cause,  and  differs  his  case 
from  that  of  an  ordinary  creditor,  executing  a  release  in  a  similar 
way.  I  put  this  part  of  the  case  to  the  jury  on  the  question  of 
fact.  As  to  the  notes  discounted  at  Girard's  Bank,  and  not  paid 
by  Tuttle  on  the  first  of  July,  1823,  the  defendants  object,  that 
he  is  not  entitled  to  a  preference.  I,  however,  instruct  the  jury 
in  point  of  law,  that  he  is  entitled  to  a  preference  for  those  notes: 
the  fund  created  by  this  assignment  was  for  his  indemnity  against 
the  consequences  of  responsibilities  he  had  incurred  for  account  of 
Williams,  and  he  was  entitled  to  the  fund  to  relieve  himself  from 
them;  it  cannot  be  denied,  that  upon  all  those  notes  he  had  in- 
curred, and  was  under  complete  legal  responsibilities,  which  he 
had  extinguished  previous  to  bringing  this  action;  being  entitled 
to  the  fund,  therefore,  he  may  support  the  action  to  recover  it." 
To  this  charge  the  counsel  for  the  defendants  excepted,  and  the 
court  sealed  a  bill  of  exceptions. 

The  errors  assigned  in  this  court  were  almost  a  literal  copy  of 
the  charge  of  the  court  below,  almost  every  word  of  the  charge 
being  excepted  to;  but  in  substance  they  may  be  reduced  to  two 
points,  viz: — 

1.  That  there  was  no  delivery  of  the  release  of  the  23d  June, 
1823,  by  Tuttle. 

2.  That  Tuttle  was  not  entitled  to  recover  for  the  notes  not 
paid  on  the  first  of  July,  1823. 

B.  M'llvaine  (and  Broome  was  with  him,)  for  the  plaintiffs  in 
error.  The  exceptions  are  to  the  whole  of  the  charge.  The  legal 
right  of  Tuttle  to  recover,  depended  upon  his  having  executed  a 
release  in  such  a  manner  as  the  law  recognizes;  and  his  intention 
to  execute  a  release,  without  actually  doing  it,  is  not  sufficient. 
Pierpont  v.  Graham,  C.  C.  Penn.  Dist.  April,  1S20,  M.  S. 
Whart.  Dig.  179,  No.  82.  Where  the  grantee  is  absent,  there 
must  be  a  delivery  to  some  third  person  for  his  use.  As  essential 
as  sealing  is  to  constitute  a  deed,  delivery  is  no  less  so;  though  it 
may  be  to  a  third  person,  and  actual  or  verbal.  Sheph.  Touch. 
56,57.  Ch.  4.  Perk.  s.  137.  So  well  settled  is  this  principle,  that 
putting  a  deed  upon  record  does  not  amount  to  a  delivery.  May- 
nard  v.  Maynard,  10  Mass.  Rep.  556.  Jackson  v.  Phipps,  12 
Johns.  Rep.  421.  The  whole  doctrine  of  delivery  is  to  be  found  in 
Verplank  v.  Sterry,  12  Johns.  Rep.  636,  and  the  cases  there  ci- 
ted. In  the  present  case  there  was  no  delivery  to  the  grantee 
himself,  and  if  it  be  objected,  that  by  his  own  act  he  had  rendered 
it  impossible,  the  answer  is,  that  it  might  have  been  delivered  to 
Mudgefor  his  use;  and  by  so  doing,  all  chance  of  improper  deal- 
ing with  it,  as  circumstances  might  induce  him,  would  have  been 
avoided.  Tuttle,  however,  kept  it  in  his  own  pocket,  and  in  his 
own  power;  and  unless  such  a  course  be  discountenanced  by  the 
courts,  fraud  will  be  the  necessary  consequence.  In  this  case  the 
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strong  objection  is,  that  Tuttle  created  a  paper  to  be  used  or  not, 
as  occasion  required. 

There  was  no  discussion,  or  argument,  as  to  the  right  of  Tuttle 
to  recover,  founded  upon  the  objection  that  the  notes  were  unpaid 
on  the  first  of  July,  1S23. 

Ingraham,  for  the  defendant  in  error.     The  release  of  Tuttle 

bore  upon  its  face  all  the  marks  of  a  deed  regularly  executed.     It 

had  a  seal,  the  signature  of  Tuttle,  and  of  a  witness;  in  whose 

presence  it  was  stated  in  the  usual  terms  to  have  been  sealed  and 

delivered.     A  foundation  was  laid  for  its  going  to  the  jury,  by 

proof  of  the  circumstances  under  which  the  three  releases  were 

prepared,  and  by  proving  the  hand-writing  of  the  subscribing  wit- 

ness, who  was  absent.     This  proof  was  alone  sufficient  to  submit 

the  deed  to  the  jury,  and  from  it,  and  the  rest  of  the  testimony, 

they  had  a  right  to  presume  a  delivery,  the  essential  ingredient  of 

which  is  the  intention  of  the  party,  without  which,  neither  words 

nor  acts,  however  solemn,  are  binding  upon  a  jury.     The  error  of 

the  argument  on  the  opposite  side,  consists  in  supposing,  that  the 

jury  had  no  right,  from  facts  proved,  to  presume  the  delivery  of  a 

deed.    But  the  law  is  not  so;  t,he  question  properly  being,  whether 

the  evidence  is  sufficient  to  go  to  the  jury  at  all,  for  if  there  be 

no  subscribing  witness,  the  jury  may  infer  the  delivery  from  proof 

of  the  hand-writing  of  the  grantor.     Formal  delivery  is  never  re- 

quired to  be  proved;  but  any  act  evincing  the  intention  is  sufficient. 

Goodrich  v.   Walker,  1  Johns.    Ca.  250;  and  even  words  alone 

have  been  held  sufficient,  as  being  evidence  of  intention;  nor  is  the 

doctrine  new,  that  from  the  circumstances  attending  a  particular 

case,  a  jury  have  a  right  to  presume  the  delivery  of  a  deed.     Good- 

rig/it  v.  Straphan,  Cowp.  210.    Evans  v.  Evans,  3  Yeates,  507; 

the  last  of  which  affords  the  strongest  possible  illustration  of  the 

principle.     In  Shelton's  Case,  Cro.  Eliz.  7,  a  deed  was  sealed  in 

the  presence  of  divers,  and  of  the  grantee  himself,  but  not  deliv- 

ered, nor  did  the  grantee  take  it,  but  it  was  left  behind  in  the  same 

place,  yet  it  was  held  to  be  a  good  delivery  in  law.    And  in  Pigott 

v.  Holloway,  1  Bin.  436,  the  witness  said,  he  knew  nothing  of  the 

execution  of  the  deed,  but  that  his  name  was  subscribed  to  it  in  his 

own  hand-writing,  and  from  that,  and  other  circumstances,  he  drew 

the  conclusion  that  he  must  have  witnessed  its  execution;  the  jury 

presumed  a  delivery  in  that  case,  though,  as  in  this,  there  was  an 

effort  made  to  prevent  their  passing  upon  the  question  at  all;    the 

objection  there,  as  here,  being,  that  the  execution  was  not  suf- 

ficiently proved  to  go  to  the  jury.     The  case  of  Denn  v.  Mason, 

1  Coxe's  N.  J.  Hep.  10,  is  very  similar  to  Pigott  v.  Holloway. 

The  presence  of  the  grantee  was  not  deemed  necessary  in  Smith 

v.  The  Bank  of  Washington,  5  Serg.  fy  Rawle,  313. 


,  C.  J.    Is  there  any  case  in  which  it  has  been  left  to 
a  jury  to  presume  a  delivery,  where  the  grantor  retained  the  cus- 
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tody  of  the  deed  himself;  because  in  the  last  case  cited  it  was  de- 
livered to  the  cashier  for  the  daughter's  use  ?] 

The  case  of  Gardner  v.  Cailins,  tried  before  Judge  STORV,  in 
1824,  in  the  Circuit  Court,  (since  reported,  3  Mason's  Rep.  398,) 
involved  the  very  point;  and  though  one  of  the  grantors  retained 
the  custody  of  the  deed,  and  the  grantee  was  not  present,  nor  any 
one  on  his  behalf,  yet  the  jury,  upon  its  being  left  to  them  as  a 
question  of  fact,  presumed  a  delivery.  But  there  is  no  occasion 
to  go  so  far  to  support  the  release  in  this  case;  for  Tuttle  was,  as 
assignee,  the  attorney  of  Williams,  by  express  appointment  au- 
thorized "  to  do  all  acts  necessary  in  the  premises,"  one  of  the  most 
essential  of  which,  for  Williams 's  interest,  was  the  acceptance  of  a 
release  to  him.  If  this  view  of  the  case  be  correct,  the  charge  was 
too  favourable  to  the  defendants  below  ;  for  the  question  was  put 
to  the  jury,  as  to  the  intention  of  Tuttle  !n  such  a  way,  as  to 
place  the  bona  fides  of  any  secret  view  he  might  have  had  in  the 
transaction,  too  exclusively,  perhaps,  before  them.  The  true  view 
of  the  question  was,  could  Tuttle  have  got  rid  of  this  release,  af- 
ter executing  it  in  the  presence  of  three  witnesses,  one  of  whom 
subscribed  the  paper,  the  existence  of  which  was  known  also  to  the 
counsel  who  prepared  it?  He  certainly  could  not  be  heard  to  say, 
there  was  no  execution,  as  against  any  one  to  be  benefited  by  his 
act.  Lord  ELDON,  (19  Ves.  295,)  cites  the  opinion  of  Lord 
MANSFIELD,  that  where  one  has  put  his  name  to  a  sealed  paper,  he 
is  estopped  from  denying  its  delivery.  Pierpont  v.  Graham  has 
no  bearing  whatever  on  this  case.  The  question  there  was,  whether 
the  creditor  was  entitled  to  relief  in  equity,  having  in  proper  time 
offered  to  execute  a  release  which  the  trustee  had  promised  to  have 
prepared,  but  which  was  not  prepared;  no  question  certainly  as  to 
execution,  could  arise  in  relation  to  a  paper  which  never  had  exist- 
ence; and  the  creditor  clearly  could  not  found  an  equity  upon  his 
own  laches,  it  being  /mduty  to  prepare  and  execute  the  release,  if 
he  wished  the  benefit  of  it;  and  his  own  fault  if  he  let  the  time 
pass  by  without  executing  any  release  at  all. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  only  material  matter  in  this  cause  is,  whether 
there  was  any  evidence  of  a  delivery  of  the  release  from  Tuttle  to 
Williams,  before  the  expiration  of  three  months  from  the  date  of  his 
assignment.  Theassignment  was  dated  March,  28th  1823;  and  the 
provision  was,  that  none  of  the  creditors  "  should  have  or  receive 
any  benefit  or  advantage  under  the  assignment,  unless  within  three 
months  after  its  execution,  and  notice  thereof  for  thirty  days  in 
two  of  the  daily  papers  of  the  city  of  Philadelphia,  they  execu- 
ted and  delivered  a  complete  release  of  all  demands,  &c.  to  Wil- 
liams, ihe  assignor."  The  assignees  were  Edward  Tuttle,  the 
defendant  in  error,  Enoch  Mudge,  and  Benjamin  rfllen,  who 
parties  to,  and  executed  the  instrument. 
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The  evidence  of  delivery,  as  stated  in  the  paper  book,  is, 
that  when  the  assignment  was  made,  there  were  also  three  releases 
prepared  by  the  counsel  who  drew  it,  one  of  which  was  delivered 
to  each  of  the  assignees;  that  Tuttle  executed  the  release  which 
was  in  his  possession  on  the  23d  of  June,  1823,  in  the  office  of 
Mr.  Kittera,  and  two  of  his  students,  and  after  the  execution  of  it, 
put  it  into  his  pocket,  and  went  away  with  it  in  his  possession;  that 
Williams  left  the  city  of  Philadelphia  for  New-Orleans,  a  few 
days  before  the  17th  of  •April,  1823,  and  did  not  return  until 
Sunday  the  30th  of  June  following;  that  the  said  release  was  of- 
fered on  behalf  of  Tuttle  to  Williams,  on  (.he  first  of  July,  1823, 
and  the  latter  refused  to  accept  it;  that  the  person  who  offered  it  to 
Williams  got  it  from  Tuttle  for  that  purpose,  and  after  the  refusal 
returned  it  to  him.  The  release  of  all  the  creditors  claiming 
under  the  assignment,  except  Tuttle,  was  executed  within  the 
three  months,  and  delivered  to  Mudge,  with  whom  it  remained. 
Notice  was  given  within  the  thirty  days,  in  the  terms  prescribed  by 
the  assignment,  by  the  terms  of  which,  Tuttle  was  the  first  pre- 
ferred creditor,  but  he  had  not,  on  the  first  of  July,  1823,  paid  the 
notes  which  were  indorsed  by  him,  and  discounted  by  Williams 
at  Girard's  Bank.  The  part  of  the  charge  excepted  to,  is  con- 
tained in  the  second  specification  of  errors  assigned;  that  there  was 
no  delivery  of  the  release  of  the  23d  June,  1823;  and  if  there  was 
error  in  that,  the  judgment  must  be  reversed.  The  doctrine  as  to 
the  proof  of  the  delivery  of  deeds  has  much  abated  in  its  rigor  of 
late  years.  Delivery  is  essential,  but  it  is  a  matter  of  fact  to  be 
decided  by  the  jury.  The  court  may  decide,  and  reject  the  deed 
if  the  proof  be  altogether  defective;  but  they  may,  and  most  fre- 
quently do,  leave  it  to  the  jury.  Comm.  of  Berks  Co.  v.  Ross, 
3  Binn.  539.  At  one  time  it  was  supposed  that  a  deed  could  not 
be  good  without  subscribing  witnesses,  because  the  delivery  could 
only  be  proved  by  a  witness  who  saw  it  delivered;  but  there  is  no 
general  rule  which  has  so  many  exceptions  as  this;  for  if  there  be 
no  subscribing  witnesses,  the  hand-writing  of  the  grantor  may  be 
proved;  or  if  the  subscribing  witnesses  are  dead,  or  cannot  be 
found,  are  interested,  become  infamous,  insane,  or  blind,  proof  of 
this  hand-writing  will  be  sufficient.  The  reasoning  of  the  Chief 
Justice  in  Long  v.  Ramsay,  1  Serg.  Sf  Rawle,  72,  is  conclusive. 
He  observes,  "  that  subscribing  witnesses  of  late  are  not  necessary; 
it  is  enough  if  there  was  a  sealing  and  delivery,  and  of  that  the  jury 
were  to  judge,  and  upon  proof  of  the  hand-writing  of  the  obligor, 
they  may  presume  the  sealing  and  delivery."  The  greafdifficulty 
in  this  case  arose  from  the  grantor  keeping  the  deed  in  his  pos- 
session; but  in  deciding  questions  of  evidence,  we  must  look  to 
the  subject  matter,  the  situation  of  the  parties,  and  the  object  of  the 
deed.  The  rule  has  been  relaxed  to  suit  the  convenience  of  man- 
kind. Rules  of  evidence  are  continually  accommodating  them- 
selves to  the  exigencies  of  society,  and  in  nothing  is  this  more  re- 
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markable,  as  we  have  stated,  than  in  the  case  of  proof  of  deeds. 
What  is  now  evidence  of  delivery,  would   not  have  heen  so  fifty 
years  350.     Trie  jury  are  judges  of  the  fact,  of  what  is  probable, 
and  make  their  own  deduction  as  to  the  fact  of  delivery.     But  even 
in  days  of  the  extreme. rigor,  no  particular  form  of  words  or  acts 
was  required;  for  a  deed  might  be  delivered  to  the  party  himself, 
or  to  some  stranger,  for  his  use,  without  his  authority;  his  assent 
precedent,  or  assent  subsequent,  was  sufficient.     In  Shelton's  Case, 
(Cro.  Eliz.  7.)  the  deed  was  sealed  in  the  presence  of  the  grantee, 
but  not  delivered,  nor  did  the  grantee  take  it,  but  it  was  left  behind 
the  parties  in  the  same  place,  yet  in  the  opinion  of  all  the  justices, 
it  was  a  good  grant,  for  the  parties  came  for  that  purpose,  and  per- 
formed all  that  was  requisite  for  the  perfecting  it,  except  an  actual 
delivery.     So  in  *ft1ford  fy  Lea's  Case  (2  Leon.   110,)  Mford 
brought  debt  upon  a  bond  against  Lea,  and  the  case  was,  that  the 
parties  were  bound  one  to  the  other,  upon  condition  to  stand  to  the 
award  of  B.  and  C.,  who  awarded,  that  the  said   Lea,  before  such 
a  feast,  should  make  a  release  to  Jilford,  but  no  place  was  assigned 
where  the  release  should  be  delivered  to  the  plaintiff.    Lea,  before 
the  said  feast,  sealed  a  release  according  to  the  award,  and  delivered 
the  same  t<>  one  Pine,  to  the  use  of  the  plaintiff,  who  delivered  it 
to  one  Mason,  one  of  the  servants  of  Jllford,  the  plaintiff,  who, 
two  or  three  days  after,  offered  it  to  rf/ford,  who  refused  to  re- 
ceive it,  but  it  was  held,  that  the  award  upon  this  matter  was  well 
performed,  notwithstanding  the  refusal  of  Jllford.     So   Tawe's 
Case,  Dyer,  167,  A.  enseals  quoddam  scriptum  obligat.  and  de- 
livered  the  same  to  one  C.  to  deliver  it  to  the  obligee,  who  de- 
livered it  accordingly  as  the  deed  of  A.;  the  obligee  refused  to  re- 
ceive it,  but  afterwards  got  the  obligation,  and  recovered  upon  it. 
If  a  man  throws  a  writing  on  a  table,  and  says  nothing,  and  the 
other  party  take  it  up,  this  does  not  amount  to  a  delivery,  unless 
it  be  fuund  that  he  put  it  there  with  an  intention  to  deliver  it  as 
his  deed.    Chamberlain  Sf  Staun/on's  Case,  1  Leon.  140     Owen, 
45.     The  question  was  fairly  left  to  the  jury,  whether  the  release 
was  executed  with  a  full  intent  to  come  in  under  the  assignment,  or 
with  a  lurking  design  on  the  part  of  Tuttle  to  use  it,  or  not  to  use 
it,  according  to  circumstances.     The  deed  purported  to  be  sealed 
and  delivered,  and  from  that  alone  the  jury  might  presume,  and 
ought  to  have  presumed  a  delivery.    The  circumstance  of  his  keep- 
ing the    release,   was  very  different  from  the  case  of  an  obligor 
keeping  the  bond,  for  that  would  be  inconsistent  with  a  delivery. 
There  was  no  one  in  th;s  case  to  deliver  the  release  to;  for  though 
Williams  had  bound  himself,  under  his  hand  and  seal,  to  receive 
the  release,  he  went  to  New  Orleans;  so  that  it  could  noi  be  de- 
livered to  him, after  its  execution,  within  the  three  months;  it  was 
offered  to  him  as  soon  as  he  returned,  which  was  a  fe«  days  after 
the  time  hail  elapsed,  and  he  refused  to  receive  it.      The  releases, 
by  the  terms  of  assignment,  were  to  be  delivered  to  one  of  the  as- 
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signees;  each  one  had  authority  to  receive  them;   forms  were  left 
in  their  hands  by    Willitims's  direction  for  this  purpose:  the  re- 
leases of  the  other  creditors  were  delivered  <o  Mudge,  one  of  the 
assignees,  whose  own  release  must  have  been  delivered  to  himself, 
and  kepi  by  himself;   Tuttle  was  a  proper  recipient  of  the  release 
under  the  assignment,  at  least,  as  proper  as  Mudge.     If  there  is  a 
circumstance  by  which  the  will  of  the  obligor  appears  that  it  should 
be  delivered,  and  the  obligee  agrees  to  receive  it,  and  the  obligor 
considers  and  treats  it  as  a  deed  delivered,  a  circumstance  by  which 
it  shall  be  known  that  he  treats  it  as  his  deed,  without  condition 
or  explanation,  it  will  be  sufficient,  and  from  it  a  jury  may  pre- 
sume a  delivery.     By  the  trust  deed,  Williams  agreed  to  receive 
the   release  of    Tuttle,  and    that    too,  under   his  hand  and  seal. 
\Vhile  the  old  rule  was  in  force,  that  none  but  the  witnesses  could 
prove  the  fact  of  sealing  and  delivery,  still,  when  they  did  not  ap- 
pear, upon  being  subpoenaed,  and  the  party  produced  an  indorse- 
ment upon  the  deed,  reciting,  that  if  he  paid  such  a  sum,  the  deed 
should  be  void,  and  acknowledging  the  said  sum  was  not  paid;  this 
acknowledgment  was  held  proof  of  the  deed.    Dillon  v    Craw/ey, 
12  Mod.  Rep.  500.     If  any  circumstantial  evidence  coald  prove  a 
sealing  and  delivery,  nothing  could  be  stronger  than  the  circum- 
stances of  this  case,  or  better  presumptive  evidence  to  a  jury  of 
the  fact  of  delivery,  and  accordingly  the  jury  have  found,  that 
Tuttle  did  bona  fide  intend  by  what  he  had  done,  to  execute  the 
relea>e,  and  considered  it,  and  treated  it,  as  a  release.     If  he  had 
brought   an   action  against   Williams  for  his  original  debt,   Wil- 
liams could  have  set  up  this  instrument  as  a  release;  he  could  have 
proved  its  execution  by   Tnttle,  who  would  not  have  been  heard, 
against  this  public  and  notorious  execution,  to  allege  a  mental  re- 
servation; and  it  is  not  an  immaterial  circumstance,  that  immedi- 
ately on    Williams? s  return,  the  release  was  offered  to  him;  and 
thereby  acting,  as  be  did,   in  the  double  relation  of  trustee  and 
creditor,  Tuttle  would  be  estopped  to  deny  it;  and  it  ought  to  he 
pr^umed  to  have  been   left  in    his  custody   by   mutual  consent. 
The  proof  would  be  on  Williams  to  show  that  this  deed,  attested 
by  two  witnesses,  as  a  deed  sealed  and  delivered  in  their  presence, 
was  not  the  deed  of  Tuttle;  to  prove  that  there  was  no  delivery, 
and  that  it  was  so  understood  at  the  time.      An  act  so  public  and 
authentic  as  this,  could  not  be  qualified  by  any  secret  mental  re- 
servation.    Whatever  may  have  been  the  fact  as  to  the  custody  of 
the  deed,  I  do  not  think  that  it  can  alter  its  operation,  provided  it 
was  duly  delivered  in  the  first  instance,  so  as  to  become  valid  in 
law.     The  inquiry  into  the  subsequent  history  of  the  release  tends 
to  confirm  the  facts  of  sealing  and  delivery;  for  immediately  upon 
the  return  of  Williams,  the  release  was  offered  to  him,  not  by  re- 
delivery,  or  recreation,  but  as  a  deed  delivered  on  the  day  it  bore 
date.     In  Goodrich  v.   Walker,  1  Johns.  Ca.  550,  and  Soubervie 
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v.  tfrden,  1  Johns.  Cha.  Rep.  240,  it  was  held,  that  a  formal 
delivery  was  not  essential,  if  there  be  any  act  evincing  the  intent. 
I  am  therefore  of  opinion,  that  under  the  circumstances  of  this 
case,  and,  keeping  in  view  the  particular  situation  of  the  parties, 
and  the  public,  authenticated  execution  of  this  paper,  it  was  bind- 
ing on  Tuttle,  and  consequently  a  release  delivered  within  three 
months.  The  charge  with  respect  to  the  notes  discounted  at  Gi- 
rard's  Bank  was  quite  right;  and  in  the  main,  the  plaintiffs  in  er- 
ror had  no  just  reason  to  complain  of  the  instruction  given  to  the 
jury. 

Judgment  affirmed. 

ROGERS  and  HUSTON,  Justices,  came  upon  the  Bench  after  the 
cause  was  argued,  and  therefore  gave  no  opinion. 
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[SCHBCHT,  J«HB,   1826.] 

MAUS'S  Lessee  against  MONTGOMERY. 

IN  ERROR. 

In  ejectment  between  persons  claiming  under  different  locations,  the  defendant 
may  give  in  evidence  a  lease  made  by  his  predecessor  at  a  particular  time,  to 
show  a  pursuit  of  title  and  improvements  made,  and  known  to  the  plaintiff  be- 
fore  he  purchased. 

In  ejectment  for  a  tract  of  land  overflowed  in  part  by  a  mill-dam,  the  owner  of  the 
mill  situate  on  another  tract  is  a  witness,  though  it  is  alleged  that  the  party 
against  whom  he  is  called  will,  in  case  of  success,  sue  him  for  a  nuisance  :  be- 
cause the  verdict  here  would  not  be  evidence  in  such  action. 

The  owner  of  a  lottery  application  of  the  3d  of  April,  1769,  precisely  descriptive 
and  lower  in  number,  has  a  right  to  a  survey,  if  obtained  within  a  reasonable 
time,  and  mere  lapse  of  time  less  than  three  years  will  not  take  away  this  right. 

The  court  ought  not  to  be  asked  to  state  to  the  jury,  as  facts,  matters  which  are 
disputed  in  the  evidence,  and  ought  to  be  decided  by  the  jury. 

Whether  an  application  is  descriptive  of  land,  the  jury  "are  to  decide. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Columbia 
county. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J.  The  plaintiff  here,  who  was  also  plaintiffbelow,  Phi- 
lip Mans,  claimed  on  a  location,  dated  the  3d  of  jJpril,  1769,  No. 
2297,  to  Morris  Turner,  for  three  hundred  acres  of  land  in  the 
forks  of  Mahoning  creek,  about  two  miles  from  the  east  branch 
of  Susquehanna,  and  produced  a  draught  of  a  survey  in  October, 
1769,  but  which  had  not  been  returned  into  the  surveyor  general's 
office  until  1794.  This  survey  began  about  a  mile  from  the  river, 
and  extended  up  Makoning  creek,  including  a  narrow  strip  of  land 
on  each  side  of  the  creek  to  the  forks,  included  ten  or  fifteen  acres 
of  land  which  lay  in  the  forks  of  Mahoning;  but  the  great  mass 
of  the  survey  lay  below  the  forks.  Morris  Turner  conveyed  to 
B.  Lightfoot  in  May,  1770,  and  he,  Lightfoot,  conveyed  to  P. 
Mans  in  1794.  Maus  procured  the  survey  to  be  returned,  but 
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no  possession  was  ever  had  on  this  title;  or,  if  there  were  proof  of 
a  temporary  possession  by  Morris  Turner,  this  was  contradicted 
by  the  testimony  of  other  witnesses. 

The  defendant  claimed  under  an  application,  also  dated  the  3d 
of  rfpril.  1769,  No.  45'»,  in  the  name  of  Alexander  McDonald, 
for  three  hundred  acres,  on  the  north  side  of  the  north  branch  of 
of  Susquehanna,  called  M a  honing,  adjoining  Colonel  Francis's 
land,  and  about  twelve  miles  from  Fort  Augusta.  The  plaintiff 
had  brought  a  copy  of  the  original  application  filed  in  the  office, 
which  differed  slightly  from  the  entry  thereof  in  the  surveyor  ge- 
neral's book;  but  the  difference  was  not  of  material  effect.  The 
defendant  alleged,  that  the  survey  now  returned  for  Morris  Tur- 
ner was  in  fact  made  for  Mk Donald;  and,  to  prove  it,  produced  a 
return  of  a  survey  of  an  adjoining  tract  in  tde  name  of  John  Botls, 
made  in  June,  1770,  and  returned  in  January,  1771.  This  sur- 
vey called  for  *ft.  McDonald,  as  having  surveyed  adjoining  to  it, 
and  on  the  land  in  question,  in  September,  1771.  McDonald  en- 
tered a  caveat  "against  the  acceptance  of  a  survey  of  a  tract  of 
land  on  Mahoning  creek,  on  the  north-east  branch  of  (he  Susque- 
hanna  river  for  Morris  Turner,  by  virtue  of  his  application,  No. 
2297,  alleging  that  he  hath  a  prior  application  for  the  same  land." 
A  day  of  hearing  was  appointed,  but  nothing  further  was  done  on 
it  until  1794,  when  Maus  and  Montgomery  became  owners  of  the 
contending  applications,  and  there  was  a  decision  of  the  Board  of 
Property  in  favour  of  Maus. 

McDonald  having  entered  his  caveat,  proceeded  to  take  posses- 
sion of  the  land;  and  in  1772  made  a  lease  of  it  to  James  Semple. 
When  this  lease  was  offered  in  evidence  by  the  defendants,  the 
plaintiffs  objected  to  it.  The  defendants  stated  it  would  be  fol- 
lowed by  proof  that  possession  was  taken  under  it,  and  kept  to  this 
hour,  accompanied  with  bona  fide  and  very  valuable  improve- 
ments. The  plaintiff's  counsel  requested  the  court,  that  (he  de- 
fendant's counsel  might  state  for  what  purpose  it  was  offered.  The 
defendant  replied,  '» It  is  offered  to  show  an  active  and  diligeift 
pursuit  of  our  claim  to  the  land,  and  for  all  other  competent  pur- 
poses." The  testimony  was  admitted,  and  a  bill  of  exceptions 
taken. 

The  counsel  for  the  plaintiff  cited  2  Smith,  180.  Lessee  of  Pi- 
gou  v.  Neville,  4  Dail.  121,  Calhoun  v.  Dunning,  3  Yeates, 
5bO,  Eddy  v.  Faulkner, — to  prove  that  where  a  descriptive  war- 
rant is  delivered  and  returned,  a  subsequent  warrnnt  or  settlement 
gives  no  title. 

The  answer  was,  that  the  plaintiff's  location  is  not  descriptive 
of  the  land  in  question;  that  it  is  disputed,  and  can  only  be  decided 
by  the  jury,  for  whom  the  survey  was  made;  that  it  clearly  was 
not  returned,  when  the  defendant  entered  and  made  his  improve- 
ments; and  that  the  defendant  did  not  enter  on  a  subsequent  war- 


APPENDIX.  223 

(M:uis's  Lessee  v.  Montgomery.) 

rant,  but  on  a  location  of  the  same  date  with  the  plaintiff's,  and 
which,  being  of  a  lower  number,  had  preference  to  the  defendant's 
description  of  the  land. 

In  fact,  under  the  idea  of  an  alleged  abandonment  by  the  plain- 
tiff, or  of  protection  to  the  defendant  by  the  statute  of  limita- 
tions, or  pretence  that  the  plaintiff's  survey  was  not  ma«le  on  Hie 
ground,  and  so  no  notice  to  the  defendant,  the  rule  laid  down  in 
the  cases  cited  has  in  practice  been  much  relaxed,  if  not  wholly 
abrogated;  b  it,  admitting  it  in  the  fullest  extent,  it  never  embraced 
this  case.  The  plaintiff's  survey  was  not  laid  in  the  forks  of 
Muhoning;  it  was  not  returned  The  defendant  alleged  his  lo- 
cation was  precisely  descriptive  of  the  land,  and  alleged  the  survey 
was  actually  made  for  himself.  The  matters  disputed  were  mat- 
ters of  fact,  which  the  jury  alone  could  decide.  The  court  could 
not  assume  that  the  allegations  of  the  plaintiff's  were  irue,  for 
there  was  contradictory  evidence  on  every  fact  in  the  cause,  and, 
above  all,  the  defendant  did  not  claim  by  title  subsequent  to  the 
plaintiff,  but  under  one  which  he  alleged  had  preference,  being  a 
lower  number.  His  labour  was  not  as  an  improvement,  and  to  be 
held  by  improvement,  but  as  an  owner  of  an  office  title  on  his  own 
land.  He  was  not  a  stranger  claiming  subsequent  to  Turner's 
survey,  or  alleged  owners  claiming  from  them.  But  it  is  said  it 
was  also  admitted  for  all  other  competent  purposes,  and  so  it  ought 
to  have  been.  If  admitted  for  all  purposes,  a  doubt  might  have 
arisen.  There  was  one  other  purpose  for  which  it  was  competent. 
Maus  purchased  in  1794.  It  was  competent  to  prove  that  he  ac- 
tually knew  of  and  had  seen  Montgomery's  fields  and  orchards, 
and  house,  barn,  and  mill,  before  he  purchased. 

David  Montgomery  now  owns  the  tract  which  was  Colonel 
Francis's, — on  this  a  mill  had  been  built  in  1773,  which,  after 
passing  through  several  owners,  is  General  Montgomery's.  The 
dam  of  this  mill  occasions  the  water  to  stand  in  ordinary  times  at 
some  depth  on  a  part  of  the  tract  in  question,  and  at  high  water 
to  overflow  some  of  the  cleared  land.  It  was  in  proof  it  had  done 
so  more  than  thirty  years  before  />.  Montgomery  bought  the  mill, 
and  more  than  fifty  years  before  the  trial.  But  the  plaintiff  alleged 
that  if  he  recovered,  he  having  been  out  of  possession  all  that  time, 
could  support  suit  against  D.  Montgomery  for  this  nuisance; 
whereas  J.  Montgomery,  the  defendant,  h;id  acquiesced  so  long 
that  she  was  barred  by  lapse  of  time.  On  this  ground,  D.  Mont' 
gomery  was  objected  to,  as  being  an  incompetent  witness,  but  the 
court  admitted  him,  and  this  formed  the  second  bill  of  exceptions. 

Without  deciding  whether  I).  Montgomery  can  or  cannot  keep 
his  dam,  at  the  height  at  which  it  has  stood  for  fifty  years,  against 
the  plaintiff,  who  did  not  allege  that  he  had  ever  given  notice  to  any 
owner  of  the  mill,  (and,  if  necessary,  I  see  no  difficulty  in  deciding 
it,)  D.  Montgomery  was  still  a  witness.  He  had  no  interest  in 
this  cause.  The  verdict  in  this  suit  would  not  affect  him;  and  that 
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he  might  by  possibility  be  hereafter  liable  to  an  action  on  the  case, 
for  a  matter  no  way  connected  with  the  title  of  parties  to  this  suit, 
would  not  exclude  him.  It  is  only  whf-re  the  verdict  could  be 
given  in  evidence  in  the  s-iit  to  he  brought.  Where  there  is  an 
immediate  liability,  in  consequence  of  some  privity  between  the 
party  and  witness  offered,  that  liability  to  an  action  exclude**,  as  in 
case  of  drawer  or  indorser, — grantor  with  warranty,  and  grantee, 
&e.  See  Phi/lips  on  Evidence,  42  and  56,  in  notes,  and  the  cases 
there  cited. 

There  were  two  other  bills  of  exception,  which  were  very  pro- 
perly passed  over  slightly.  There  was  nothing  in  either  of  them. 
There  was  also  an  exception  to  the  charge  of  the  court. 

After  stating  the  titles  of  the  plaintiff  and  defendant,  and  their 
evidence,  the  judge  said,  *'  If  the  defendant's  warrant  is  descrip- 
tive, it  being  the  fortunate  number  in  the  lottery,  (the  lowest  num- 
ber,) the  defendant  was  entitled  to  have  a  survey  made  for  him, 
and  equity  will  consider  that  as  done  which  ought  to  have  been 
done.  The  survey  made  shall  be  for  the  defendant,  if  he  was  by 
law  entitled  to  have  it." 

The  rules  which  have  been  adopted,  and  long  adhered  to,  res- 
pecting these  lottery  orders,  and,  to  a  certain  ejitent,  respecting 
warrants,  are  to  be  found  in  our  printed  reports.  I  shall  content 
myself  with  referring  to  M'Kinney  v.  Houser,  2  Smith's  Laws, 
190;  to  Duncan  $  Curry,  3  Binney,  14,  and  to  Lauman  #• 
Thomas,  4  Binn.  58.  These  have  become  land-marks;  the  va- 
riety of  facts,  in  different  cases,  may  occasion,  sometimes,  a  little 
difficulty  in  their  application,  but  the  law  as  laid  down  in  those 
cases,  could  not  be  safely  changed;  nor,  as  I  believe,  would  any 
change  have  made  it  better.  The  owner  of  an  application  pre- 
cisely descriptive  of  the  ground,  and  which,  at  the  same  time,  was 
lower  in  number  than  any  other  application  for  the  same  ground, 
had  a  right  to  a  survey  of  that  ground,  which  could  not  be  taken 
from  him,  if  he  pursued  his  claim;  within  what  period  he  was 
bound  to  assert  his  claim,  has  not  been  precisely  established;  it 
will  be  found  that  circumstances  have  induced  courts  and  juries 
to  make  different  allowance  in  different  cases;  the  breaking  out  of 
a  war  with  the  Indians,  has  suspended  the  time  until  peace  was 
restored,  and  a  reasonable  time  after;  but  I  am  safe  in  say  ing  there 
is  no  case  where  mere  lapse  of  time,  unaccompanied  by  other  cir- 
cumstances, has  been  held  to  devest  this  right,  in  less  than  three  years. 
1  think  a  larger  period  has  beeogenerally  allowed;  and  rightly,  for  in 
1774,  a  notice  was  published  by  the  Surveyor  General,  see  2  Smith, 
188,  9,  requiring  tho^e  who  had  theretofore  neglected,  to  attend  in 
the  several  districts,  and  have  their  surveys  made.  Admitting,  then, 
and  it  is  more  than  ought  to  be  admitted,  that  M' Donald  did  not 
attend,  or  ask  for  a  survey  until  1771;  if  his  application  described 
the  land  in  question,  and  was  the  lowest  number,  lie  was  entitled 
to  the  survey  made,  or  to  have  one  made  for  himself;  and  having 
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then  entered  a  caveat,  and  taken  possession  and  continued  it,  he 
is  still  so  entitled,  on  this  state  of  facts. 

By  our  law  and  practice,  either  party  may  state  to  the  court, 
certain  positions  which  he  contends  to  be  law,  and  desire  the  court 
to  deliver  opinions  on  those  points  to  the  jury:  within  proper 
regulations,  this  might  lead  to  uniformity,  and  certainty  in  the 
law.  Hitherto,  however,  that  has  not,  perhaps,  been  the  effect. 
It  has  become  too  common  for  counsel  to  select  a  statement  of 
facts,  at  least  as  favourable  to  his  client  as  the  case  will  warrant, 
and  ask  the  court  to  state  the  law  on  such  premises.  Now  this 
tends  directly  to  mislead  the  jury,  who  are  to  consider  the  whole 
testimony,  from  it  to  collect  the  facts  in  the  cause,  and  from  the 
law,  as  applied  thereto,  return  their  verdict;  it  is  useless,  or  worse, 
to  put  them  on  inquiring  what  the  law  would  have  been,  if  the 
facts  had  been  otherwise.  In  the  present  case  the  plaintiff's  coun- 
sel have  attempted  to  go  further;  and  here,  as  they  admit,  asked 
of  the  court  to  state  to  the  jury  as  facts,  matters  about  which  there 
was  great  difference,  nay,  even  contrariety  of  evidence,  and  which 
could  only  be  decided  by  the  jury.  They  have  required  the  court 
to  state  that  defendant's  location  is  a  removed  one,  or  at  most  a 
vague  one,  and  gave  no  title  until  surveyed. 

It  might,  to  a  person  who  had  not  reflected  on  the  subject,  ap- 
pear easy  to  write  such  a  description  of  a  tract  of  land,  as  that  it 
must  be  applicable  to  one  spot  and  no  other.  And  so  it  is,  when 
you  have  well  known  natural  or  artificial  objects  to  which  you 
can  refer.  But  a  man  for  the  first  time  in  a  pathless  wilderness, 
fifty  miles  from  a  house,  ignorant  of  the  names  of  the  hills  and 
creeks,  or  among  hills  and  creeks  which  have  not  yet  received 
names,  will  soon  find  it  as  difficult  to  describe  definitely  the  tract 
he  has  selected,  as  it  was  to  decide  which  tract  he  would  select. 
The  situation  of  his  tract  is  pointed  out  by  its  relative  situation  to 
some  known  object.  He  takes  for  this  object  a  known  mountain 
or  creek,  or  he  gives  a  name  to  a  mountain  or  creek  not  before 
known  or  designated  by  any  name.  You  read  his  description,  and 
if  you  know  the  object  referred  to,  you  know  where  the  land  lies. 
If  you  do  not  know  the  object  referred  to,  you  must  have  inform- 
ation, that  is,  a  court  and  jury  must  have  testimony,  and  of  the 
truth  of  that  testimony,  or,  if  there  is  contradictory  evidence  of 
the  weight  of  it,  the  jury  are  to  decide.  The  variety  in  the  de- 
scription in  these  applications  is  as  great  as  can  be  conceived. 
Some  are  certain,  when  you  know  the  objects  referred  to:  some 
are  confused,  and  refer  with  no  certainty  to  any  precise  object: 
some  are  contradictory,  and  some  absurd.  But  is  this  such,  or  so 
clearly  so,  as  that  the  court  erred  in  this  case? 

The  words  "called  Mahoney"  in  the  defendant's  application, 
convey  no  precise  idea,  unless  you  know  what  is  called  Mahoning; 
and  at  present,  perhaps,  there  is  nothing  known  by  that  precise 
name.  But  it  also  calls  for  Colonel  Francis's  land,  about  twelve 
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miles  from  Fort  Augusta,  and  from  the  north  branch  of  Susque- 
hanna.  When  witnesses  tell  you  that  on  that  branch  Francis 
had  lands,  at  that  distance  from  the  fort,  and  that  a  creek  called 
Mahoning  runs  through  Francis's  lands,  you  may  suppose  the 
location  precise,  except  that  the  name  of  the  creek  has  been  mis- 
understood as  to  the  terminating  syllable,  or  mis-spelled.  When 
some  witnesses  swore  that  the  creek,  and  only  the  creek,  was 
called  Mahoning,  in  1769;  that  when  people  began  to  settle,  the 
settlement  was  then  called  Mahoning;  that  at  length  the  valley 
was  called  Mahoning,  and  in  process  of  time  the  township  was 
called  by  that  name;  and  other  witnesses  say  the  whole  valley  and 
country  was  called  Mahoning  from  the  first;  and  a  third  says, 
that  it  was  neither  the  creek  nor  country  which  had  that  name,  but 
a  large  deer-lick,  who  is  to  decide?  The  jury,  surely. 

In  M'Kinney  v.  Houser,  (2  Smith,  190,)  SMITH,  Justice,  tells 
the  jury,  "Whether  the  plaintiff's  application  is  descriptive  of  the 
land  in  question,  you  only  can  decide."  In  Duncan  v.  Curry,  the 
Chief  Justice  says,  the  jury  are  to  decide,  as  a  matter  of  fact,  which 
of  the  two  applications  is  the  most  descriptive  of  the  land  in  ques- 
tion, or  whether  either  is  descriptive.  I  admit  there  are  cases 
where  it  would  seem  to  be  assumed  by  the  judge,  and  stated  to  the 
jury,  that  a  warrant  was  vague.  This  last  happened  from  a  real 
uncertainty  in  the  description,  or  from  facts  proved,  or  known,  or 
admitted  to  be  in  a  certain  way.  Thus,  in  M'Kinney  v.  Houser, 
Judge  SMITH  says,  "The  defendant's  warrant  was  very  vague;" 
and  yet,  a  few  minutes  before,  he  had  told  the  jury  they  only  could 
decide  whether  the  plaintiff's  was  so.  But  when  we  know  the 
facts,  this  is  not  strange.  The  defendant's  warrant  called  for  a 
branch  of  Spring  creek,  adjoining  land  of  Reuben  Haines.  Now. 
the  court,  bar,  and  jury  knew  that  Reuben  Haines  once  owned  a 
large  body  of  lands  on  the  head  branches  of  Spring  creek.  This 
was  not  proved,  but  admitted  in  the  cause.  On  other  proof,  as  if 
it  had  been  in  evidence  that  there  was  but  one  place  at  which  a 
survey  could  have  been  made  on  a  branch  of  Spring  creek  ad- 
joining Haines,  the  same  words  would  have  made  it  a  descriptive 
warrant.  In  fine,  wherever  there  is  an  examination  of  witnesses, 
as  there  generally  is  in  these  cases,  and  the  witnesses  differ  in  their 
testimony,  it  must  be  a  question  for  the  jury,  and  the  judge  was 
right.  It  would  have  been  error  if  he  had  taken  this  matter  from 
the  jury. 

What  I  have  said  above  will  apply  to  all  the  other  points.  The 
plaintiff's  counsel  assumed  a  certain  state  of  facts  on  which  they 
asked  the  court  to  give  opinions  favourable  to  their  client.  The 
Judge,  uniformly,  instead  of  assuming  their  statement  of  facts 
to  be  true,  left  the  facts  to  be  ascertained  by  the  jury;  and  stated 
the  law  as  it  would  be  if  the  facts  were  found  one  way,  and  as  it 
would  be  if  the  facts  were  found  another  way;  and,  in  doing  so, 
did  no  injustice  to  the  plaintiff.  On  more  than  one  of  the  points 
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proposed,  there  would  not  have  been  error,  if  the  judge  had 
charged  more  favourably  for  the  defendant  than  he  did.  As  all 
the  other  points  made  are  resolvable  to  the  principle  depending  on 
the  exception  to  the  charge,  and  the  law  is  to  be  found  in  the 
cases  above  referred  to,  I  will  not  repeat  it. 

Judgment  affirmed. 


[PiTTsucao,  SKPTBMBEH,  1826.] 

FEAY  against  DECAMP. 

IN  ERROR. 

On  a  demurrer  to  evidence,  the  court  are  to  take  every  fact  sworn  to  against 
the  parts  demurring  to  be  true,  and  cannot  consider  any  testimony  impugn- 
ing tne truth  of  the  testimony  against  him. 

Where  there  is  an  agreement  for  the  sale  of  lands,  and  possession  delivered, 
and  money  paid,  but  not  to  the  amount,  and  at  the  times  agreed  on,  and  the 
owner  resumes  the  possession,  and  declares  that  he  does  so  because  the  con- 
tract is  at  an  end,  and  he  is  determined  it  shall  be  so,  this  is  a  flisaffirmance 
of  the  contract,  and  the  other  party  may  recover  back  what  he  has  paid. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Westmore- 
land county. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J.  Levi  Feay,  brought  an  action  for  money  had  and 
received  against  George  Decamp,  to  recover  back  money  paid  on 
an  article  of  agreement  for  the  sale  of  a  tract  of  land,  on  the  ground 
that  the  contract  \vas  rescinded.  The  defendant,  Decamp,  de- 
murred to  the  evidence,  which  was  partly  written*  and  partly  pa- 
rol.  The  only  difficulty  arose,  perhaps,  from  the  manner  in  which 
the  evidence  was  brought  before  the  Court  of  Common  Pleas.  In 
1816,  Levi  Feay,  had  brought  an  action  of  covenant  against  De- 
camp, in  which  he  insisted  on  the  contract,  and  contended  that  it 
was  not  rescinded;  that  cause  was  brought  to  this  court  by  writ  of 
error;  and  decided,  see  5  Serg.  fy  Rawle,  323.  To  the  record  in  that 
case,  were  attached  certain  depositions,  and  also  the  testimony  of 
witnesses  examined  at  the  trial  of  that  cause;  some  of  those  witnesses 
were  dead  or  removed  from  the  state,  and  their  testimony  was  read 
as  found  attached  to  that  record,  and  it  would  seem  to  have  been 
considered  that  this  testimony  was  part  of  the  record,  and  I  sup- 
pose on  the  ground  that  whoever  gives  a  record  in  evidence,  must 
give  the  whole  record  in  evidence,  the  counsel  for  plaintiff  read  all 
the  evidence  "given  in  that  cause,  as  well  by  plaintiff  as  by  defend- 
ant, which  certainly  he  was  not  bound  to  do.  He  gave  the  record 
in  evidence  to  show  a  trial  between  the  same  parties,  in  order  to 
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prove  what  a  deceased  witness  swore  at  that  trial;  but  the  testi- 
mony given  in  the  cause,  though  attached  to  the  record,  was  not 
part  of  it,  and  he  was  not  bound  to  read,  nay  could  not  legally 
read,  such  testimony  in  this  trial,  unless  where  the  witness  was 
dead  or  removed,  or  perhaps  for  some  special  purpose,  as  if  one  of 
defendant's  witnesses  now  examined,  stated  facts  differently  from 
what  he  did  then. 

The  whole  evidence  of  both  parties  being  thus  inadvertently 
brought  before  court -by  plaintiff's  counsel,  the  defendants  demur- 
red; and  it  has  been  insisted,  this  court,  in  deciding,  is  to  con- 
sider the  whole  of  this  testimony,  and  decide  according  to  the 
weight  of  it. 

The  demurrer  to  evidence  has  in  modern  times  been  extended 
to  cases  to  which,  perhaps,  our  ancestors  thought  it  would  not  apply; 
to  cases  depending  on  parol  evidence,  and  where  contradictory 
evidence  had  been  given.  It  seems  to  be  settled,  that  it  may  be 
applied  to  such  cases;  it  is,  however,  a  dangerous  experiment.  "He 
who  demurs  to  parol  evidence,  (says  Chief  Justice  TILGHMAN,) 
engages  in  an  uphill  business;  for  every  fact  is  taken  pro  confesso, 
which  the  jury  might,  with  the  least  degree  of  propriety  infer, 
from  the  evidence.  The  court  is  not  nicely  to  weigh  the  evidence, 
and  decide  according  to  the  turn  of  the  balance;  if  that  were  the 
law,  the  trial  by  jury  would  be  destroyed.  It  never  was  intended 
that  by  a  demurrer  to  evidence,  the  court  should  become  triers  of 
the  facts.  This  court  has  had  occasion  to  consider  this  sub- 
ject maturely."  3  Serg.  Sf  Rawle,  516.  In  that  case  the  cause 
was  decided  on  matters  necessarily  inferred  from  facts  proved. 
In  7  Serg.  8?  Rawle,  244,  Morrison  v.  Berkey,  it  is  said, 
"the  demurrer  to  evidence  is  to  be  taken  most  strongly  against 
him  who  demurs,  and  where  it  is  to  circumstantial  evidence,  his 
adversary  may  refuse  to  join  in  the  demurrer,  unless  every  fact  is 
distinctly  admitted  on  record,  and  every  conclusion  which  the  evi- 
dence offered,  conduced  to  prove.  So  if  the  evidence  conflict,  the 
party  demurring  must  admit  that  of  his  adversary  to  be  true,  so  far 
as  it  conflicts  with  his  own;  where  he  does  join,  the  court  act  on  the 
same  principles,  and  may  draw  any  conclusion  which  a  jury, 
justifiably,  may  draw." 

So  if  the  plaintiff  in  making  out  his  case,  calls  several  witnesses 
to  prove  the  same  transaction,  some  of  whom  prove  certain  facts 
or  declarations,  and  others  state  the  same  facts  or  declarations  more 
strongly  for  the  plaintiff,  the  defendant,  by  demurring  to  the  evi- 
dence, admits  these  latter  to-be  true;  and  so  the  court  must  take  it, 
though  a  jury  might  believe  the  less  favourable  statement  to  be 
true. 

In  the  present  case,  Decamp  had  contracted  by  articles  of  agree- 
ment, dated  17th  of  August,  1815,  to  sell  to  Feay  a  tract  of  land, 
to  make  a  deed  on  1st  April,  then  next,  and  then  to  give  posses- 
sion; "  and  doth  at  the  present  date  give  said  Feay  liberty  to  make 
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necessaay  improvements  on  the  farm,  such  as  repairing  fences,  put- 
ting in  a  field  of  grain,  &c. "  Feay  contracted  to  pay  4,000  dollars, 
as  follows:  50  dollars  in  hand,  450  in  a  month,  and  1,500  on  first 
of  next  *ftpril)  fyc. 

Feay  paid  the  50  and  the  450  dollars,  according  to  contract. 
On  the  15th  December,  1815,  Feay  leased  the  tract  of  land  to 
Armstrong  for  two  years,  to  commence  on  1st  rfpril,  1816,  and 
covenanted  to  give  possession  then.  Decamp  was  the  witness  to 
this  lease. 

On  the  3d  of  Jlpril,  1816,  Feay  and  Armstrong  came  to  De- 
camp. Feay  had  only  600  dollars;  after  some  time  they  agreed 
by  parol,  that  Decamp  should  receive  that  sum,  and  Feay  was  to 
pay  900,  the  balance  of  that  instalment,  on  the  6th  of  JZpril,  and 
said  if  he  did  not,  Decamp  might  keep  the  land  and  money  both. 
The  witness,  Bartlett,  says,  "  Decamp  agreed  to  take  the  600  dol- 
lars on  the  conditions  plaintiff  proposed,  and  on  no  other  terms; 
that  if  the  plaintiff  did  not  pay  him  the  balance  of  that  payment 
on  the  6th  day  of  the  same  month,  the  contract  was  to  be  void: 
to  which  the  plaintiff  agreed."  They  further  agreed,  that  Arm- 
strong might  move  on  the  land,  but  if  the  money  was  not  paid  on 
the  8th,  he  was  to  gooff  on  two  days'  notice.  Armstrong  moved 
on  the  land  and  proved,  "that  Decamp  said,  if  Feay  did  not  pay 
the  money  by  such  a  time,  he  would  spend  every  cent  of  the  place, 
before  he  would  let  him  have  any  benefit  of  either  the  land  or  the 
money  that  was  paid."  That  after  the  6th  of  Jlpril  had  passed, 
Decamp  said  he  never  would  pay  him  the  money,  but  would  spend 
every  cent  of  the  place,  before  he  would  let  him  have  any  benefit 
of  the  land  or  money;  this  conversation -took  place  about  two  or 
three  weeks  after  Armstrong  moved  there;  that  Decamp  took 
back  the  possession  from  Armstrong,  the  tenant  of  Feay. 

Now  it  might  be  said,  that  Decamp  had  a  right  to  take  it  back, 
and  keep  it  until  his  money  was  paid;  but  the  proof  is,  he  took  it 
back  declaring  Feay  should  never  have  it,  on  any  terms;  he  would 
spend  every  cent  of  it  before  Feay  should  have  any  benefit  of  it. 
After  this,  in  ^August,  1816,  Feay  made  a  tender  of  the  remaining 
900  dollars,  in  bank  notes,  which  has  been  decided  by  this  court 
not  sufficient  to  entitle  him  to  enforce  the  contract.  In  December, 
1816,  Decamp  told  Feay  he  would  cheat  him,  Feay,  out  of  the 
money  and  the  land  too;  it  has  been  argued,  that  these  words  were 
spoken  in  jest,  or  were  never  spoken;  but  the  demurrer  admits 
the  truth  of  them;  the  court  must  take  that  to  be  true  which  is 
sworn  to  and  admitted:  if  not  admitted,  a  jury  might  not  believe 
it.  Another  witness  proves  the  same  declarations  by  Decamp  at 
another  time,  a  year  after.  It  was  also  proved  by  Verner  that 
since  this  suit  was  instituted,  he  was  present  when  Decamp  offered 
Feay  500  acres  of  land  at  French  Creek;  Feay  said  he  did  not 
want  that  land,  it  was  his  money  he  wanted:  Decamp  said  he 
might  see  how  he  would  get  his  money;  he  would  give  him  that 
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land  for  the  money  he  owed  him.  A  declaration  may  be  good 
evidence  of  a  precedent  debt;  it  is  not  pretended  Decamp  owed 
Feay  any  money,  unless  the  contract  in  question  was  rescinded. 

It  seems  Decamp  thought  he  could  refuse  to  comply  with  his 
contract;  keep  the  land,  and  also  keep  the  money  he  had  received. 
That  is  not  pretended  now;  the  opinion  delivered  in  this  court, 
and  reported  5  S.  Sf  R.  323,  has  settled  that  point,  and  to  it  I 
refer.  It  is  well  settled,  that  in  many  cases  a  purchaser  may  fail  to 
obtain  a  decree  for  specific  performance,  and  yet  may  support  an 
action  at  law,  Sugd.  183.  And  where  the  purchaser  has  paid  part 
of  the  purchase  money,  and  the  seller  does  not  complete  the  en- 
gagement, so  that  the  contract  is  totally  unexecuted,  he,  the  pur- 
chaser, may  affirm  the  agreement,  by  bringing  an  action  for  the 
non-performance  of  it,  or  he  may  elect  to  disaffirm  the  agreement 
ab  initio,  and  bring  an  action  for  money  had  and  received  to  his 
use.  Sugd.  173,  and  cases  there  cited. 

It  has  been  objected,  that  because  Feay  insisted  for  some  time 
on  having  the  land,  he  cannot  now  consider  the  contract  rescinded; 
that  because  he  failed  to  pay  at  the  time  stipulated,  he  cannot  re- 
cover the  land,  nor  recover  back  the  money  paid;  such  is  not  the 
law;  where  the  contract  is  not  under  seal,  he  may  sue  and  declare 
in  one  count  on  the  contract,  to  enforce  the  contract,  and  in 
another,  to  recover  back  the  money  paid,  and  this,  though  he  failed 
to  recover  on  the  first  count,  by  not  offering  to  pay  at  the  time. 
The  ground  on  which  the  plaintiff  failed  in  recovering  on  the  spe- 
cial contract,  was,  that  he  did  not  call  for  the  goods  and  pay  for 
them  within  the  lime  limited  by  the  contract;  and  when  he  did 
call,  and  demanded,  the  defendants  refused,  because  the  demand 
was  not  made  in  season;  the  defendants  then,  by  their  own  act, 
defeated  the  performance  of  the  contract,  and  ought  not  to  set  it 
up  as  a  pretext  for  holding  the  money  advanced.  12  Johns.  274. 

The  conduct  of  the  defendant  can  be  viewed  in  no  other  light 
than  a  relinquishment  of  the  contract;  he  refused  to  receive  any 
more  money  from  the  plaintiff;  he  took  back  the  possession  of  the 
premises  which  had  been  in  possession  of  plaintiff:  these  acts  are 
inconsistent  with  a  claim  to  have  the  contract  completed.  As- 
sumpsit  lies  to  recover  back  money  paid  on  a  contract,  which  is 
put  an  end  to,  either  when,  by  the  terms  of  the  contract  it  is  left 
in  the  plaintiffs  power  to  rescind  it,  or  where  the  defendant  assents 
to  its  being  rescinded.  5  Johns.  85. 

If  one  fail  on  his  part,  the  other  may  consider  the  contract  re- 
scinded, and  sue  for  money  had  and  received,  and  recover  what  he 
has  paid,  or  bring  covenant  and  recover  damages.  1  Caines'  Rep. 
27.  1  Pow.  Con.  415.  A  tender  is  always  for  the  benefit  of  the 
party  to  whom  it  is  to  be  made,  and  may  be  waved  or  rendered 
unnecessary  by  him.  An  offer  to  comply  with  the  contract  on  his 
own  part,  is  generally  necessary  to  support  a  suit,  but  is  not  always; 
to  support  assumpsit  to  recover  back  what  has  been  paid,  where 


APPENDIX.  231 

(Feay  v.  Decamp. ) 

one  party  resumed  possession  which  has  been  delivered,  and  de- 
clares at  the  time,  that  he  does  so  because  the  contract  is  at  an 
end,  and  that  he  is  determined  it  shall  be  so,  the  other  party  may 
take  him  at  his  word,  consider  it  at  an  end,  and  recover  back  what 
he  has  paid.  I  would  not  be  considered  as  saying,  that  every 
rash,  inconsiderate  declaration  of  one  party,  will  enable  the  other 
to  act  on  it  a  great  length  of  time  after;  but  solemn  acts,  repeated 
declarations,  at  long  intervals,  of  uniform  tenor,  will  justify  it. 

Whatever  then  we  might  think,  sitting  as  a  jury,  and  weigh- 
ing all  the  evidence,  as  well  for,  as  against  the  defendant,  and  even 
on  that,  1  should  incline  to  decide  against  him;  I  have  no  doubt 
on  this  cause  as  it  comes  before  us,  where  his  own  admission  by 
demurring  to  the  evidence,  and  the  rules  of  law  on  that  subject 
compel  us  to  take  every  fact  sworn  to  against  him  to  be  true,  and 
do  not  admit  of  our  considering  any  testimony  impugning  the 
truth  of  the  testimony  against  him. 

The  judgment  of  the  Court  of  Common  Pleas  is  reversed,  and 
judgment  for  the  plaintiff  in  error. 

Upon  a  demurrer  to  evidence,  the  damages  may  be  assessed  by 
the  principal  jury,  conditionally,  before  they  are  discharged;  or 
which  is  the  more  usual  way,  may  be  assessed  by  another  jury, 
upon  a  writ  of  inquiry,  after  the  demurrer  is  determined.  This 
must  be  done  in  the  Common  Pleas,  to  which  this  cause  isrema,nded. 


PITTSBPBG,  SEPTEMBER  12,  1826.] 

SCULL  and  others,  Administrators  of  IRWIN,  against 
The  Executors  of  WALLACE. 

IN  ERROR. 

In  a  suit  against  several  administrators,  one  of  the  defendants,  examined  as  a 
witness  By  the  plaintiffs,  without  objection,  cannot  be  permitted  to  state  his 
belief  that  the  defendants  were  indebted  to  the  plaintiffs,  founded  on  what 
the  plaintiffs'  testator  had  told  him. 

If  there  are  several  defendants  administrators,  and  all  plead  the  act  of  limita- 
tions, one,  examined  as  a  witness  by  the  plaintiff,  without  objection,  cannot 
be  asked  whether  it  was  his  intent  to  plead  the  act  of  limitations. 

The  declarations  of  the  plaintiffs'  testator,  respecting  the  account  with  the  de- 
fendants, are  not  evidence,  unless  to  rebut  a  presumption  arising  from  such 
testator  having  been  an  administrator  of  defendants  intestate,  an<f  not  bringing 
forward  his  account. 

Query,  whether  an  administrator  may  charge  the  estate  by  refusing  to  plead 
the  act  "of  limitations,  although  his  co-administrator  insist  on  pleading  it 
If,  however,  one  stand  neutral,  the  others  may  plead  it. 

Presumption  of  payment,  founded  on  facts  and  circumstances,  is  matter  of  fact 
for  the  jury. 

THIS  cause  was  brought  up  by  writ  of  error  from  the  Court  of 
Common  Pleas  of  Allegheny  county.     It  was  brought  by  the  ex- 
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ecutors  of  George  Wallace,  deceased,  plaintiffs  below,  and  de- 
fendants in  error,  against  John  Scull,  and  others,  administrators  of 
William  Irwin,  deceased,  defendants  below,  and  judgment  was 
rendered  for  the  plaintiffs  below. 

After  argument  by  Burke  and  Howard,  for  the  plaintiffs  in  er- 
ror, and  Fetterman  and  Baldwin,  contra, 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  was  an  action  for  money  lent,  &c.  brought 
by  the  executors  of  George  Wallace,  deceased,  against  the  admin- 
istrators of  William  Irwin,  deceased.  In  the  course  of  the  trial 
several  exceptions  to  evidence  were  taken  by  the  counsel  for  the 
defendants,  and  several  other  exceptions  to  the  charge  of  the  court. 

1.  The  first  exception  was  to  the  following  questions  proposed 
by  the  plaintiffs  to  John  Scull,  one  of  the  defendants,  who  was 
sworn  as  a  witness  without  objection. — "  What  is  your  belief  with 
regard  to  the  state  of  the  accounts  between  the  estates  of  Wallace 
and  Irwin." — The  witness  answered,    "My  belief  was,  that  the 
estate  of  Irwin  was  indebted  to  that  of  Wallace:  my  belief  was 
founded  on  what  Mr.  Wallace  told  me."    The  plaintiffs  then  asked 
the  witness  "  whether  he  yet  believed  so."    This  question  was  also 
objected  to,  but  permitted  by  the  court  to  be  put.    The  answer  was, 
"1  believe  the  estate  is  indebted  to   Wallace.     As  to  the  amount, 
from  what  I  heard   Wallace  say,  I  believe  it  to  be  large."     If  the 
witness,  who  was  one  of  the  administrators  of  Irwin,  had  founded 
his  belief  on  any  knowledge  derived  from  the  examination  of  Ir- 
win9 s  papers,  I  think  the  evidence  would  have  been  admissible; 
because  an  administrator  can  seldom  have  certain  and  personal 
knowledge  of  the  affairs  of  his  intestate,  yet  he  may  have  sufficient 
information  from  papers  not  strictly  evidence,  to  satisfy  himself  of 
the  justice  of  a  claim  against  the  estate.     Such  information  would 
justify  him  in  paying  a  debt,  and  if  he  has  declared  his  conviction 
or  belief  that  a  debt  is  due,  I  see  not  why  it  is  not  evidence;  but 
in  the  present  case,  his  belief  was  not  evidence,  because  he  had  no 
knowledge  but  what  was  derived   from    George    Wallace,    the 
creditor,  and.  to  admit  his  belief,  was  the  same  as  giving  in  evidence 
the  assertions  of  the  creditor  himself.    Although  the  questions  put 
first  to  the  witness,  therefore,  touching  his  belief,  might  not  have 
been  illegal  in  themselves,  yet  taken  in  conjunction  with  the  an- 
swers, it  appears  that  illegal  evidence  went  to  the  jury;  and  when 
the  answers  were  given,  the  court  ought  to  have  instructed  the 
jury,  that  they  were  not  evidence,  and  should  be  disregarded  by 
them. 

2.  The  next  exception,  was  to  another  question  put  by  the 
plaintiffs  to  Scull:    "Was  it  your  intent  to  plead  the  act  of  limita- 
tions ?"     This  was  an  improper  question;   all  the  defendants  had 
pleaded  the  act  of  limitations,  and  issue  was  joined  on  their  pleas. 
If  the  attorney  for  the  defendants  had  put  in  this  plea  for  Scull, 
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without  authority,  he  should  have  moved  the  court  for  leave  to 
strike  it  out;  but  he  shall  not  be  permitted  to  say,  that  he  did  not 
intend  to  do  what  it  appears  by  the  record,  that  he  has  done. 

3.  The  third  exception  was  to  the  admission  of  evidence  of  the 
declarations  of  George  Wallace  to  Scull,  respecting  the  state  of 
his  account  with  the  estate  of  Irwin.  In  general,  such  declara- 
tions certainly  would  be  no  evidence;  but  in  one  point  of  view,  and 
for  one  purpose,  they  might  be  evidence.  George  Wallace  was 
one  of  the  administrators  of  William  Irwin,  and  it  was  urged  by 
the  defendants,  that  he  never  brought  forward  his  claim  against 
frwin's  estate,  which  afforded  a  strong  presumption  that  he  knew 
he  had  no  just  claim;  now  to  rebut  this  presumption,  his  declara- 
tions to  Scull,  that  the  estate  of  Irwin  was  indebted  to  him,  were 
evidence;  but  they  were  no  evidence  to  prove  the  quantum  of  his 
account,  or  even  to  prove  that  any  part  of  the  account  was  sustainable. 

I  have  now  gone  through  the  minor  points  of  the  cause;  the 
great  question  was  on  the  act  of  limitations,  and  the  charge  of  the 
court  on  that  subject  is  to  be  considered.  A  very  important  point 
was  raised  by  the  defendant's  counsel,  which  it  is  unnecessary  to 
decide,  because  it  does  not  fairly  arise  from  the  evidence.  This 
point  was,  whether  one  administrator  may  charge  the  estate,  by  re- 
fusing to  plead  the  act  of  limitations,  although  his  co-administrator 
insist  on  pleading  it.  But  it  is  clear  enough,  by  the  evidence,  that 
Mr.  Scull,  although  he  did  not  desire  to  plead  the  act,  and  did  not 
think  it  proper  that  it  should  be  pleaded,  was  determined  to  act  in 
such  a  manner  as  should  leave  the  widow  of  William  Irwin  at 
liberty  to  avail  the  estate  of  that  plea  if  she  judged  it  right  to  do  so. 
Mr.  M'Donald,  a  witness  for  the  plaintiff,  swore,  that  Scull  told 
him  he  had  no  doubt  that  the  estate  of  Irwin  was  indebted  to 
Wallace,  but  how  much  he  could  not  tell.  But  in  the  same  con- 
versation, Scull  observed  that  Mrs.  Irwin  was  outrageous  about 
Wallace's  claim,  and  was  determined  to  plead  the  statute  of 
limitations.  She  said,  she  would  not  pay  a  cent  of  it.  Scull 
said,  he  would  leave  the  matter  to  her  altogether,  and  would 
have  nothing  to  do  with  it.  And  this  was  confirmed  by  Scull, 
in  his  own  testimony,  in  the  strongest  terms.  For,  he  swore,  that 
he  never  had  an  idea  of  depriving  the  other  administrators  of  the 
benefit  of  the  act,  if  they  chose  to  avail  themselves  of  it.  There 
was  no  contradiction  in  the  evidence  on  this  point,  and  the  defend- 
ants' counsel  had  a  right  to  the  court's  opinion,  whether  Scull's 
acknowledgment,  taking  it  altogether,  took  the  case  out  of  the  act 
of  limitations.  The  law  has  been  well  settled  by  repeated  de- 
cisions of  this  court.  The  principle  is  this.  A  slight  acknowl- 
edgment of  an  existing  debt  is  sufficient  to  take  the  case  out  of  the 
statute;  because  the  jury  may,  and  ought  to  presume  a  new  promise; 
but  the  acknowledgment  is  to  be  taken  altogether,  and  if,  on  the 
whole,  it  is  inconsistent  with  a  new  promise,  no  new  promise  shall 
be  implied,  and  the  statute  shall  bar.  This  is  such  plain  common 
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sense,  that  it  is  a  wonder  any  opinion  should  ever  have  been  held 
to  the  contrary.  Now,  to  apply  the  law  to  the  evidence  in  this 
case,  Mr.  Scull's  confession  considered  in  toto,  is  altogether  in- 
consistent with  a  promise  to  pay;  because  he  expressly  declared 
that  Mrs.  Irwin  was  determined  to  plead  the  statute,  and  he  would 
leave  the  matter  to  her,  and  would  have  nothing  to  do  with  it.  I 
am  at  a  loss  for  any  argument  to  show  the  inconsistency  of  this 
acknowledgment  with  a  promise  to  pay.  The  meaning  is  so  plain, 
that  it  is  impossible  to  misunderstand  it.  Had  there  been  any 
thing  contradictory,  or  even  doubtful  in  the  evidence,  it  would 
have  been  proper  for  the  court  to  leave  the  matter  to  the  jury;  but 
every  thing  being  certain,  the  charge  ought  to  have  been  peremp- 
tory, that  there  was  nothing  to  take  the  case  out  of  the  statute. 

One  other  error  was  complained  of,  in  the  charge  of  the  court. 
The  defendants  had  not  been  able  to  give  direct  evidence  of  pay- 
ment, but  had  proved  many  facts  and  circumstances,  from  which, 
in  their  opinion,  payment  might  be  presumed;  and  their  counsel 
requested  the  court  to  charge  the  jury  that  they  were  authorized 
to  presume  that  the  plaintiffs'  claim  had  been  paid.  This  the 
court  refused  to  do,  but  submitted  the  fact  of  payment  to  the  jury, 
and,  in  my  opinion,  with  great  propriety.  I  take  the  meaning  of 
the  defendants'  counsel  to  have  been,  that  a  legal  implication  of 
payment  arose  from  the  evidence;  and  if  so,  the  jury  were  bound 
to  find  the  payment.  Now,  certainly,  no  facts  were  given  in 
evidence,  from  which  the  law  would  imply  payment.  But  the  de- 
fendants' counsel  have  said,  in  the  argument  before  us,  that  their 
meaning  was  misapprehended,  and  they  only  desired  the  court  to 
instruct  the  jury,  that  they  were  at  liberty  to  exercise  their  judg- 
ment, and  find  in  favour  of  the  defendants,  on  the  issue  of  pay- 
ment, if  they  thought  the  evidence  warranted  it.  I  can  only  say, 
that  if  such  was  their  meaning,  it  was  not  clearly  expressed.  In 
this  part  of  the  charge,  therefore,  there  was  no  error.  I  am  of 
opinion,  on  the  whole,  that  the  judgment  should  be  reversed,  and 
a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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[LANCASTER,  MAT  24,  1824.] 

GEBHART  against  SHINDLE  and  another,  Executors  of 
GEBHART. 

IN  ERROR. 

It  is  no  objection  to  the  competency  of  a  witness,  that  he  has  been  found  an  ha- 
bitual drunkard,  in  pursuance  of  the  act  of  the  25th  of  February,  1819. 

The  widow  of  the  testator  is  a  witness  for  the  executors  in  a  suit  brought  by  them, 
where  she  has  no  interest  in  the  result. 

In  trover,  by  two  executors,  stating  in  one  count  a  conversion  in  the  testator's  life- 
time, and  in  the  other  a  conversion  since  his  decease,  one  of  the  executors,  the 
plaintiff,  cannot  make  himself  a  witness  by  paying  all  costs  that  have  accrued, 
and  depositing  fifty  dollars,  and  offering  to  deposite  whatever  the  court  should 
think  sufficient  to  cover  the  costs  that  might  accrue  :  he  still  has  an  interest  in 
his  commissions  on  the  estate,  and  the  costs  may  be  recovered  back. 

h  teemt  each  case  of  this  kind  depends  on  its  own  peculiar  circumstances. 

ERROR  to  the  Court  of  Common  Pleas  of  Lebanon  county. 

This  was  an  action  of  trover,  brought  by  the  defendants  in  error, 
the  plaintiffs  below,  Peter  Shindle  and  Jldam  Ritsher,  executors 
of  George  Gebhart,  deceased,  against  George  Gebhart*  to  recover 
four  bonds  of  fifty  dollars  each,  payable  by  John  Steckbeck  to  their 
testator,  and  by  him  assigned  to  the  plaintiff  in  error,  his  nephew. 

The  point  upon  which  the  case  turned  was  the  validity  of  that 
assignment, — the  executors  alleging  that  the  testator  was  not  of 
sound  mind,  memory,  and  understanding  when  the  assignment 
was  made.  The  declaration  contained  two  counts.  The  first  count 
was  for  a  trover  and  conversion  in  the  lifetime  of  testator,  and 
a  count  for  a  trover  and  conversion  since  the  death  of  testator. 
The  defendant  pleaded  the  general  issue.  All  the  evidence  given 
at  the  trial  was  of  a  trover  and  conversion  in  the  testator's  life- 
time. The  jdry  rendered  a  verdict  in  favour  of  the  plaintiffs,  and 
assessed  the  damages  at  six  hundred  and  eighty-one  dollars.  At 
the  trial,  several  exceptions  were  taken  by  the  defendant  to  the  ad- 
mission of  witnesses  and  to  evidence,  but  were  all  subsequently 
abandoned,  except  the  following: — 

1.  The  admission  of  John  Steckbeck,  as  a  witness,  who  they 
alleged  was  incompetent,  on  the  ground  that  he  had  been  declared 
to  be  an  habitual  drunkard  and  trustees  appointed  to  take  care  of 
his  estate,  under  the  act  of  assembly  of  the  25th  of  February, 
1819. 

2.  To  the  admission  of  Maria  M.  Gebhart,  the  widow  of  the 
testator,  on  the  ground  of  interest.    She  was  received  as  a  witness, 
after  having  first  sworn  that  she  had  elected  to  take  under  the  will 
of  her  husband,  by  which  he  bequeathed  to  her  certain  specific  le- 
gacies in  lieu  of  her  dower. 

3.  The  plaintiffs  having  paid  all  the  costs  that  had  accrued,  aod 
deposited  fifty  dollars  to  cover  the  costs  that  might  accrue,  and 
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offered  to  deposit  any  further  sum  that  the  court  would  name,  if 
that  sum  was  not  considered  sufficient,  in  which  deposit  they  de- 
sired to  be  entirely  governed  by  the  court, — offered  Peter  Shin- 
die,  one  of  the  executors  and  a  plaintiff  in  the  suit,  as  a  witness, 
to  whose  admission  the  defendant  objected,  which  objection  was 
overruled,  and  the  defendants  excepted. 

Wtidman  and  Norris,  for  the  plaintiff  in  error.  John  Sleek- 
beck  having  been  declared  an  habitual  drunkard,  under  the  provi- 
sions of  the  act  of  the  25th  of  February,  1819,  7  Sm.  Laws,  155, 
and  his  estate  taken  out  of  his  hands  and  committed  to  trustees, 
the  proceedings  were  in  the  nature  of,  and  in  effect  a  commission 
of  lunacy,  and  rendered  him  incompetent.  Drunkards  are  classed 
by  Lord  COKE,  in  his  commentaries  upon  Lyttleton,  Co.  Lilt. 
247,  among  persons  who  are  non  compos  mentis,  of  whom  he  says 
there  are  four  sorts,  one  of  which  he  enumerates  to  be  "persons 
who  by  their  own  vitious  acts  deprive  themselves  of  their  memory 
and  understanding,  as  he  that  is  drunken."  Infants,  lunatics,  and 
persons  who  have  not  ordinary  understanding,  are  not  competent 
witnesses.  It  ought  to  have  been  proved  to  the  court  below  that 
Steckbeck  was  a  competent  witness,  and  possessed  of  ordinary  un- 
derstanding; the  record  of  his  having  been  an  habitual  drunkard 
having  been  given  in  evidence  to  the  court  to  support  the  objec- 
tion. 10  Johns.  Rep.  362.  1  Harrison's  Chan.49l. 

2.  The  policy  of  the  law,  which  excludes  husband  and  wife  in 
civil  suits  from  being  witnesses  for  or  against  each  other  is  appli- 
cable here.     It  has  been  decided,  in  a  libel  for  divorce  brought  by 
the  husband,  that  the  confessions  of  the  wife  cannot  be  given  in 
evidence  to  prove  the  fact  of  adultery.  Phil.  Evict.  67.   Peake's 
Evid.  Appendix,  57. 

3.  Peter  Shindle  was  one  of  the  plaintiffs  in  the  suit,  and  liable 
for  costs,  and  consequently  had  an  interest  in  the  event  of  the  suit: 
he  had,  moreover,  an  interest  in  the  money  to  be  recovered  in  this 
suit,  for  the  commissions  to  which  he  would  be  entitled  as  execu- 
tor.   The  payment  of  the  costs  and  the  deposit,  did  not  divest  him 
of  all  interest  in  the  suit.   1  Sinn.  444.   7  Serg.  4*  Rawle,  116  to 
132.    Patton  v.  rfsh,  lYeates,  134. 

J.  A.  Fisher,  and  Fisher,  for  the  defendants  in  error.  The 
first  exception  is  to  Steckbeck' 's  competency  as  a  witness.  Mr. 
Justice  LAWRENCE,  in  laying  down  the  law  with  respect  to  the 
competency  of  a  witness,  in  Jordaine  v.  Lashbrook,  7  Term 
Rep.  610,  (cited  in  Phil.  Ev.  13,)  says,  "  I  find  no  rule  less  com- 
prehensive than  this,  that  all  persons  are  admissible  witnesses  who 
have  the  use  of  their  reason,  and  such  religious  belief  as  to  feel 
the  obligation  of  an  oath,  who  have  not  been  convicted  of  any  in- 
famous crime,  and  who  are  not  influenced  by  interest."  In  this 
case,  it  is  not  pretended  that  the  witness  was  devoid  of  religious 
principles,  or  that  he  had  been  convicted  of  any  offence  which 
rendered  him  infamous,  nor  did  he  want  sufficient  understanding. 
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It  it  is  admitted  that  persons  who  have  not  the  use  of  their  reason, 
as  lunatics,  &c.,  under  the  influence  of  their  malady,  are  not  com- 
petent witnesses.  But  even  lunatics,  and  others  who  are  subject 
to  temporary  fits  of  insanity,  may  be  witnesses  in  their  lucid  in- 
tervals, if  they  have  sufficiently  recovered  their  understanding. 
Phil  Ev.  14,  15.  In  cases  where  an  objection  is  made  to  a  wit- 
ness on  the  ground  of  lunacy,  &c.,  it  is  the  province  of  the  court 
to  decide  whether  there  is  any  evidence,  and  to  ascertain  the  com- 
petency of  the  witness  from  personal  observation,  and  interroga- 
tion. They  have  the  witness  before  them,  and  can  best  judge  of 
his  mind  and  intelligence  from  his  conduct  and  answers  to  ques- 
tions propounded  to  him.  This  principle  necessarily  excludes 
persons  from  testifying  who  are  besotted  with  intoxication  at  the 
time  they  are  offered  as  witnesses,  but  docs  not  extend  to  per- 
sons who  may  be  addicted  to  hard  drinking,  but  are,  at  the  time 
they  are  offered,  perfectly  sober,  and  possessed  of  sufficient  under- 
standing and  recollection  to  detail  what  has  passed  upon  the  sub- 
ject to  which  they  are  called  to  testify  with  clearness  and  precision. 
Hartford  v.  Palmer,  16  Johns.  143.  The  act  of  assembly  of  the 
25th  of  February,  1819,  relative  to  habitual  drunkards,  does  not 
disqualify  them  from  being  witnesses,  nor  deprive  them  of  any  of 
their  other  rights  as  citizens:  it  only  places  their  estates  in  the 
hands  of  trustees:  the  only  only  objects  of  the  law  being  to  pre- 
vent them  from  wasting  their  estates,  and  to  preserve  it  for  their 
families. 

[The  counsel  were  stopped  by  the  court,  in  their  answer  to  the 
second  exception.] 

As  to  the  third  exception,  it  is  contended  by  the  plaintiffs  in 
error,  that  Peter  Shind/e\vas  incompetent,  on  account  of  his  lia- 
bility for  costs,  and  to  commissions  to  which  he  would  be  entitled 
as  one  of  the  executors,  on  the  money  recovered  by  this  suit.  In 
this  case  the  executors  are  not,  and  were  not,  liable  to  pay  costs, 
the  trover  and  conversion  being  in  the  life  time  of  the  testator. 
The  law  in  England  is  well  settled,  tflat  when  the  trover  and 
conversion  are  in  the  life  time  of  their  testator,  executors  are  not 
liable  for  costs,  even  when  they  are  non-suited.  2  Sounders,  47, 
(/?.)  1  Salk.  207.  plea.  6.  3  Levinz,  60.  1  Stra.  682.  But  it 
may  be  objected  that  there  are  two  counts  in  the  declaration;  true, 
but  this  we  apprehend  does  not  alter  the  case,  the  evidence  given 
at  the  trial  being  only  applicable  to  the  first  count;  the  case  of 
Cockeril  v.  Kynaston,4  Term  Rep.  277,  is  directly  in  point,  and 
this  court  having  the  judge's  notes  of  all  the  evidence  given  at  the 
trial  before  them,  will  satisfy  themselves  of  that  fact,  and  decide 
accordingly.  If  this  is  not  the  law,  and  not  authority  in  this 
court,  by  which  they  will  be  governed  in  making  up  their  opinion, 
still  by  the  payment  of  all  costs  that  had  accrued,  the  deposit,  and 
the  offer  to  deposite  any  sum  that  the  court  would  say  should  be 
deposited,  if  the  sum  deposited  was  not  considered  sufficient,  aud 
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in  which  deposit  they  offered  to  be  governed  by  the  court,  the  wit- 
ness was  entirely  divested  of  all  interest,  on  the  ground  of  liability 
for  costs.  Then  as  to  the  commissions  to  which  he  would  be  en- 
titled on  this  money  if  recovered,  this  is  not  such  an  interest  as 
will  render  a  witness  incompetent.  For  to  exclude  a  witness  on 
the  ground  of  interest,  there  must  be  a  direct  and  immediate  in- 
terest, and  not  a  possible  or  contingent  one.  The  interest  which 
an  executor  or  administrator  has,  in  money  recovered  for  the  es- 
tate of  their  testator,  or  intestate,  is  at  most,  a  contingent  interest, 
and  not  sufficient,  even  without  a  release,  to  exclude  them  as  wit- 
nesses. The  Orphans'  Court,  may,  on  the  settlement  of  their  ac- 
counts, allow  it,  or  they  may  not;  it  is  optional  with  that  court. 
This  has  been  expressly  laid  down  as  the  law  by  Justice  GIBSON, 
in  the  opinion  delivered  by  him  in  Jlsh,  Administrator  of  Craig, 
v.  Patton,  3  Serg-  #  Rawle,  300.  6  Sinn.  16. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.     The  plaintiff  in  error  has  abandoned  all  the  ob- 
jections to  this  judgment,  except  the  first,  second,  and  third.    The 
first  is  to  the  admission  of  John  Steckbeck,  as  a  wtiness,  on  the 
ground  of  incompetency ;   he  having  been  found  an  habitual  drunk- 
ard, in  pursuance  of  the  laws  of  this  Commonwealth.     It  is  con- 
tended, that  the  inquisition  and  proceedings  incapacitate  him  ipso 
facto,  from  being  received  as  a  witness;  that  the  proceeding  is 
equivalent  to  a  commission  of  lunacy.     This  is  not  so,  his  estate 
is  taken  out  of  his  management,  and  committed;  his  person  is  not; 
the  act  of  assembly  intended  nothing  more.    To  render  the  witness 
incompetent,  it  must  be  shown  that  at  the  time  of  his  examina- 
tion, he  was  non  compos  mentis,  deranged  in  mind,  from  some 
cause,  the  effect  of  liquor,  or  any  other  cause.     No  drunken  man 
should  be  permitted  to  give  evidence.     But  this  never  can  apply 
to  drinking  men,  even  though  incapable  of  managing  their  estates. 
Men  of  the  brightest  intellect  have  fallen  victims  to  this  vice,  who, 
when  the  effect  of  hard  drinking  has  subsided,  possess  in  their  so- 
ber moments,  their  understanding,  if  not  in  its  full  vigor,  yet  suf- 
ficiently unimpaired,  to  recollect,  and  to  state  the  facts,  where  they 
do  recollect,  with  clearness  and  intelligence.     It  was  the  policy  of 
the  law,  to  prevent  habitual  drunkards  from  wasting  their  estates, 
but  it  does  not  give  them  the  protection  granted  to  lunatics,  as  to 
exemption  from  punishment,  nor  deprive  them  of  any  of  the  other 
rights  of  citizens.     If  this  vyas  the  case,  instead  of  operating  as  a 
means  of  reformation,  it  would  dispose  them  to  drink.    The  point 
of  inquiry  is  the  moment  of  examination;    is  the  witness  then 
offered,  so  besotted  in  his  understanding,  as  to  be  deprived  of  his 
intelligence?    If  he  is,  exclude  him;  if  he  be  a  hard  drinker,  an 
habitual  drunkard,  yet,  if  at  that  time,  he  is  sober,  and  possessed 
of  a  sound  mind,  he  is  to  be  received.     At  the  time  this  witness 
was  offered,  we  are  to  take  it  for  granted,  he  was  in  that  state  of 
mind. 
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The  second  exception  is  to  the  admission  of  the  widow  of  the 
testator.  She  had  no  interest  in  the  cause,  or  in  the  question;  she 
had  a  specific  bequest  which  she  elected  to  take,  and  had  accepted; 
it  could  neither  be  diminished  nor  added  to,  be  the  cause  gained  or 
lost.  But  she  is  objected  to  on  the  score  of  policy  of  the  law, 
which  it  is  said,  will  not  suffer  the  widow  to  give  evidence  rela- 
ting to  the  estate.  There  is  a  recent  desision,  that,  under  particular 
circumstances,  a  wife  divorced  from  the  bonds  of  matrimony,  has 
not  been  suffered  to  disclose  certain  transactions  of  the  husband 
during  the  intermarriage;  without  saying,  whether,  in  any  ca8e 
that  rule  would  prevail  here,  I  may  say,  it  is  novel.  But  that  is 
not  this  case;  here  death  has  dissolved  the  marriage,  and  the  testi- 
mony of  a  widow,  free  from  interest,  or  releasing  all  interest,  has 
been  constantly  received  in  questions  respecting  his  estate,  and 
even  to  prove  his  incapacity  to  dispose  of  his  property.  In  the 
case  of  Nathaniel  Irish's  will,  his  widow,  releasing  her  in- 
terest, was  a  witness  against  the  will.  This  objection  was  not  in- 
deed made,  though  the  cause  was  in  the  hands  of  very  able  counsel, 
and  every  question  made,  which  was  considered  as  tenable.  The 
policy  of  the  rule,  excluding  husband  and  wife  from  being  wit- 
nesses for,  or  against,  each  other,  is  founded  on  the  supposed  bias 
arising  from  marriage,  and  the  consideration  that  the  interest  of 
husband  and  wife  is  the  same,  or  from  the  supposed  union  of  per- 
sons. Baker  v.  Dixie,  Hardwicke's  Cases,  2G4.  1  Black.  Com. 
443.  Fenn  v.  Lewis,  10  Johns.  44,  or  from  the  necessity  of  pre- 
serving the  peace  of  families.  Neither  of  these  causes  applied 
here.  The  union  was  dissolved  by  death,  the  legal  policy  of  ex- 
clusion no  longer  existed.  This  exception  likewise  fails. 

But  the  third  exception,  the  plamtiffin  error  has  supported,  which 
is,  that  Peter  Shindle,  one  of  the  plaintiffs,  was  received  as  a  \vit- 
ness.  He  certainly  would  have  been  liable  for  costs;  for  in  the 
second  count  in  the  declaration,  the  plaintiffs  have  laid  both  the 
possession  to  have  been  in  them,  and  the  conversion  in  their  own 
time,  and  in  such  case,  if  the  executor  fails,  he  is  clearly  liable  for 
costs.  Wilbraham  v.  Snow,  2d  Wms.  Sounders,  47,  Note  R. 
So  far  as  respected  the  costs,  he  would  be  interested;  to  divest  him- 
self of  this  interest,  he  paid  all  the  costs  that  had  accrued,  and  de- 
posited fifty  dollars  to  coverall  costs  that  might  accrue,  and  offered 
to  deposite  any  further  sum  the  court  would  direct.  But  here  was 
another  executor  plaintiff;  if  there  was  a  recovery  against  the  de- 
fendant, there  would  be  a  recovery  of  all  the  costs,  and  for  both 
executors;  he  had  then  a  remaining  subsisting  interest.  It  is  a 
rule  of  the  common  law,  that  a  party  to  a  suit,  whether  he  has  an 
interest  in  the  thing,  or  is  merely  a  trustee,  is  not  a  competent 
witness;  but  where  the  person  is  a  mere  trustee,  or  having  an  in- 
terest which  he  has  parted  with,  there  in  our  courts,  the  costs  being 
paid  and  release,  he  may  be  received  as  a  witness.  This  relaxation 
is  liable  to  great  abuse,  and  requires  the  utmost  circumspection  to 
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prevent  all  the  evils  of  introducing  interested  witnesses.  In  gene- 
ral the  cases  in  which  the  party  has  been  received,  are  when  he  has 
released  every  possible  interest,  and  the  costs  have  been  paid,  with 
an  agreement  on  record,  that  in  case  of  a  recovery,  they  shall  not 
be  refunded.  They  have  been  paid,  generally,  not  by  the  witness, 
but  by  the  cestuy  que  use,  and  the  court  will  expect  the  most  sat- 
isfactory evidence  of  real  divestment  of  interest,  and  actual  ar- 
rangements between  the  nominal  and  real  parties,  if  the  costs  be 
paid  by  the  nominal  party,  that  the  real  party  will  not  refund  them. 
In  the  case  of  Patton  v.  *ftsh,  fyc.  (7  Serg.  4*  Rawle,  124,) 
the  leading  case  of  the  admission  of  executors  plaintiffs  as  wit- 
nesses,— *ft.sh,  previous  to  his  admission  as  a  witness,  executed  a 
release  to  the  heirs  of  Craig  of  all  claim  to  compensation  by  way  of 
commissions,  and  paid  to  the  prothonotary  a  sum  of  money  suffi- 
cient for  the  payment  of  all  costs  that  had  accrued  or  might  accrue, 
let  the  verdict  be  as  it  might;  so  that,  in  every  event,  the  whole 
costs  were  paid  by  *4sh,  and  he  had  agreed,  that  in  no  event  was 
any  part  of  the  money  to  be  refunded.  Very  different  from  *dsh?s 
state  was  the  state  of  Shindle.  He  had  entered  into  no  engage- 
ment as  to  the  absolute  payment  of  the  costs, — no  agreement  that 
in  any  event  the  costs  were  not  to  be  refunded  him.  But,  more 
than  this,  he  had  not  released  the  claim  to  compensation  by  way  of 
commission  on  the  sum  which  might  be  recovered  in  this  action; 
for  though  compensation  is  not  made  to  executors  under  the  name 
of  commissions,  yet  the  Orphans'  Court,  in  making  the  allowance, 
are  pretty  generally  governed  by  the  amount  of  the  estate,  and  it 
is  always  used  as  a  measure  of  compensation.  Jlsh  had  divested 
himself  of  all  interest,  actual  or  contingent;  Shindle  has  not  done 
so,  and  therefore  was  incompetent.  There  may  be  exceptions  to 
the  rule  of  admitting  parties  as  witnesses,  though  they  cannot  be 
proved  to  be  absolutely  interested.  These  exceptions  must  be 
judged  of  from  the  circumstances  in  which  each  particular  case 
stands.  This  executor  had  not  stripped  himself  of  all  interest  ac- 
tual, certainly  not  of  all  contingent:  it  behoved  him  to  do  this  be- 
fore he  could  be  received  to  testify;  for  where  the  rigid  rule  of  the 
common  law,  in  excluding  all  parties  on  the  record,  is  relaxed  to 
let  in  any  party,  the  relaxation  should  only  take  place  where  it 
was  very  plain,  that  in  no  possible  shape  or  form,  in  no  event  that 
could  possibly  happen,  could  he  be  in  the  smallest  degree  a  gainer 
or  loser.  All  possible  interest  should  be  divested.  This  man  did 
not  stand  in  that  relation  of  perfect  indifference  in  point  of  inte- 
rest, and  ought  not  to  have  been  admitted,  and  for  this  reason  the 
judgment  is  reversed,  and  a  venire  facias  de  novo  awarded. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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ABANDONMENT. 

See  ACTUAL  SETTLEMKNT,  2.  EVI- 
DENCE, 101.  INSURANCE,  1,  2,  28. 
LAND, 4, 9.  SETTLEMENT,^  WAR- 
RANT AND  SURVEY,  29. 

1.  Of  the  doctrine  of  abandonment. 
Watson  v.  Gilday.  xi.  337 

2.  If  the  person  under  whom  the  de- 
fendant claims  was  living  on  the  land 
in  dispute,  and  holding  it  by  actual 
settlement,  at  the  time  at  which  the 
warrant  under  which  the  plaintiff 
derives  title  was  taken  out,  and  the 
survey   made,   and    the  possession 
was  continued,  with  some  intervals, 
(during  which  no  person  was  actual- 
ly on  the  land,)  down  to  the  defend- 
ant, it  is  not  error  to  instruct  the 
jury,  that  these  facts  repel  any  ge- 
neral presumption  of  abandonment, 
and  that,  in  the  opinion  of  the  court, 
the  evidence  does  not  establish  an 
abandonment  of  the  improvement. 
Barton  et  al.  v.  Glasgo.        xii.  149 

ABATEMENT. 
See  BOND,  5.  PLEADING,  59. 
An  action  of  trespass  vi  et  armis  for 
forcibly  seizing  a  vessel  and  cargo 
on  the  high  seas,  abate  by  the  death 
of  the  defendant  before  final  judg- 
ment. Nicholson  v.  Elton,    xiiu  414 

ACCESSARY. 
See  INDICTMENT,  31,  36. 

ACCOUNTING  OFFICERS. 
See  FEES)  passim. 

ACCOUNT  RENDER. 

See  ARBITRATION,  20,  44.    AWARD, 
24.    JUSTICE  OF  THE  PEACE,  33. 

1.  Where  a  voyage,  after  its  com 
mencement,  became  illegal  in  con- 
sequence of  the  act  of  congress  of 
the  1st  of  May,  1810,  which  revived 
certain  provisions  of  the  act  of  the 

VOL.  sr. 


1st  of  March,  1809,  prohibiting  in- 
tercourse between  the  United  States 
and  Great  Britain  and  her  depend- 
encies, and  the  vessel  was  seized 
upon  her  arrival  in  this  country,  for 
a  breach  of  that  law,  but  the  for- 
feiture was  remitted  on  certain  con- 
ditions, the  defendant  was  super- 
cargo, and  part  owner  of  the  vessel 
and  cargo, — was  held  to  be  account- 
able to  the  plaintiffs  in  account  ren- 
der, for  the  money  which  he  re- 
ceived on  account  of  the  concern. 
Newbold  v.  Sims.  5i.  317 

2.  A  general  verdict  for  the  plaintiff, 
in  account  render,  does  not  conclude 
the  defendant,  as  to  the  dates  ami 
sums  mentioned  in  the  declaration, 
but  the  whole  matter  is  open  to  the 
investigation  of  the  auditors,  who 
are  to  make  the  proper  charges,  and 
allow  the  proper  credits,  without 
regard  to  the  verdict  of  a  jury.  Id. 

317 

3.  Query,  Whether  an  action  of  ac- 
count  render  could  be  arbitrated 
prior  to  the  act  of  the  20th  of  Marc/i, 
1821.  Dears  Executors  v.  Deaf.  vii. 

201 

4.  But,  if  it  could,  the  referees  would 
first  have  decided  whether  the  de- 
fendant was  accountable.after  which 
another  proceedingshould  have  been 
had  for  settlement  of  the  account. 
They  ought  not  to  have  treated  it  as 
an  action  of  assnmfisit.  Ibid. 

5.  A  blank  in  the  declaration  for  ac- 
count render,  for  the  time  during 
which  the  defendant  acted  as  bailiff, 
is  cured  by  an  award  of  arbitrators, 
if  the  parties  appeared  before  the 
arbitrators,  and  their  proofs  and  alle- 
gations were  heard.  Gray  v.  Wright. 

X.  227 

6.  After  a  judgment  quod  com/iutct,  in 
account  render,  entered  bv  confes- 

2  H 
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sion,  upon  a  declaration  averring 
that  the  defendant  was  the  plantifPs 
bailiff  and  receiver  during  a  certain 
specified  period,  the  plaintiff  cannot 
amend  his  declaration  by  laying  a 
different  period.  Sweigart  v.  Low- 
marter.  xiv.  200 

7.  Nor  can  the  plaintiff,  on  the  trial  of 
the  issues  certified  by  the  auditors, 
give  evidence  of  the  receipt  of  mo- 
ney by  the  defendant,  prior  to  the 
time  laid  in  the  declaration .       Ibid, 

8.  In  account  render  by  one  partner 
against  two,  charging  them  as  bai- 
liffs and  receivers,  the  plaintiff  must 
show  a  joint  liability  on  the  part  of 
the  defendants  to  render  an  account 
to  the  plaintiff.     Whelen  v.    Wat- 
mo  ugh,  xv.  153 

ACCOUNT  STATED. 

See  PARTNERS,  4,  9. 
The  court  may  allow  the  jury  to  take 
out  with  them  the  statement ,of  par- 
ticular items  of  account  by  a  party 
and  calculations,  but  no  item  should 
be  inserted,  unless  there  has  been 
some  evidence  given  of  it.  Frazier 
v.  Funk.  xv.  26 

ACKNOWLEDGMENT.' 

See  EVIDENCE,  33.     DEED,  1,  9,  10. 
26.    POWER  OF  ATTORNEY,  1. 

1.  The  certificate  of  the  acknowledg- 
ment of  a  deed,  by  a  married  wo- 
man, for  the  conveyance  of  her  lands, 
under  the  act  of  the  24th  February, 
1770,  ought  to  state  substantially  that 
she  was  separately  examined,  that 
she  had  a  knowledge  of  the  nature 
and  consequences  of  the  act  she  was 
about  to  perform,  and  that  her  will 
in  the  performance  of  it  was  free. 
Therefore  a  certificate,  merely  sta- 
ting that  she  was  of  full  age,  and 
separately  and  apart  examined,  and 
the  contents  of  the  deed  made  known 
to  her,  without  mentioning  that  she 
voluntarily  consented  to  the  execu- 
tion of  it,  is  insufficient.  Evans  v.  The 
Commonwealth.  iv.  272 

2.  The  certificate  of  the  acknowledg- 
ment of  a  deed  by  a  married  woman 
for  the  conveyance  of  her  lands, 
should  exhibit  on  the  face  of  it,  at 
least  a  substantial  compliance  with 
the  provisions  of  the  act  of  the  24th 
of  February,  1770.     Therefore,  if  a 
certificate  state  "  that  the  husband 
and  wife  personally  appeared  before 

-  the  magistrate,  and  acknowledged 
the  indenture  to  be  their  act  and 
deed,  and  desired  the  same  to  be  re- 
corded, they  being-  of  full  age  and 
by  him  examined  apart,  it  is  insuffi 


cient  to  pass  the  real  estate  of  the 
wife.  Watson  v.  Mercer  et  al.  vi.  49" 

3.  To  make  the  deed  of  a  married 
woman  valid  to  bar  her  dower,  it 
must  appear  from  the  certificate  of 
the  magistrate,  before  whom  it  was 
acknowledged  that 'all  the  requisi- 
tions of  the  act  of  assembly  have 
been   substantially  complied  with. 
A  certificate  merely  stating  that  she 
was  examined  separate  and  apart 

from  her  husband,  and  acknow- 
ledged it  to  be  her  act  and  deed,  w 
insufficient.  Fowler  v.  M'Clurg  et 
al.  vi.  143 

4.  An  acknowledgment  of  a  deed  by 
husband  and  wife,  in   Washington 
county,  Maryland,  in  which  they 
resided,  before  A.  B.  and  C.  D.  who 
were  stated,  in  a  certificate  from  the 
clerk  of  the  court  of  the  county,  un- 
der his  official  seal,  to  be  justices  of 
the  peace  of  that  county,  without 
stating  that  they  were  the  chief  offi- 
cers of  ihefilace,  or  any  proof  being 
given  that  they  were  so,  is  not  good 
within  the  act  of  the  24th  of  Febru- 
ary, 1770.  Cassellv.  Cooke.  viii.268 

5.  The  acknowledgment  of  a  deed  by 
a  feme  covert  is  not  good,  unless  it 
be  expressed  in  the  certificate  of  the 
magistrate  who  took  her  acknow- 
ledgment, that  the  contents  of  the 
deed  were  m  ade  known  to  her.  Steelc 
v.  Thompson.  xiv.  84 

ACTION. 

See  ACT  OF  ASSEMBLY,  9,  12.  ADMI- 
NISTRATOR, 6,  7,  8,  9,  17.  AS- 
SIGNMENT, 4.  ASSUMPSIT,  2,  3,  6, 

7,  10,  12,  13,  20.     AUCTIONEER,  3, 
4.  AWARD,  4,  9, 10, 19,  22.    BANK- 
RUPT, 1.  BILL  OF  LADING,  1.  CON- 
STABLE, 1,  3.  CORPORATION,  9,  10, 
21,  24.  COUNTY  COMMISSIONER,  1, 

2,  7.  DAMAGES,  1,  2,  7,  8,  10.  ER- 
ROR, 35.     EVIDENCE,  73,  346,  354, 
357,  362,  366.  EXECUTORS  AND  AD- 
MINISTRATORS,  10,   11.    FORMER 
RECOVERY,  1,  2.    JOINT  SUIT,  I,  2, 

3.  JUSTICE,  5,  7,  12,  16,  20,  24,  30, 
36,  39.     INSOLVENTS,  6.     LIEN,  6. 
PARTNERS,  9.  RECOGNIZANCE,  12, 
SURETY,  1,  2,   3.     TAVERN  REC- 
KONING, 1,  2.     TRESPASS,  PASSIM. 
TROVER,  PASSIM.     TRUSTEES,  1, 

2.  VENDOR  AND  VENDEE,    1,  2, 

8,  10,  11,  8cc.    WARRANTY,  1,  2, 

3,  4. 

1.  The  act  of  the  21st  of  March,  1806, 
was  intended  to  provide  a  form  of 
action  for  a  plaintiff  who  sues  in  per- 
son, or  by  his  agent,  but  does  not 
prevent  him  from  bringing  assumji- 
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sit,  where  that  form  of  action  is  pre 
ferred.  Miles  v.  O'Hara.  i.  32 

2.  A.  sells  B.  four  hundred  acres  o 
land,  and  binds  himself  to  procure 
patent  for  the  same,  on  the  payment 
of  the  last  instalment    B.  sells  to  C. 
a  part  of  the  said  land,  and  cove- 
nants to  procure  the  patent  on  the 
reasonable  request  of  C.,  and  by  the 
same  instrument  empowers  C.  to 
procure    the  patent  from  A'.,  for 
which  he  is  to  be  allowed  a  valua- 
ble consideration.     B.  cannot  sup- 
port an  act!  n  of  covenant  against 
C.  for  not  procuring  a  patent.  Barn- 
dollar  v.  Tate.  i.  16C 

3.  A  complaint  consisting  partly  ol 
breach  of  contract  and  partly  ol 
misfeazance,  in  which  the  plea  is 
not  guilty,  may  be  joined  with  tro- 
ver. Smith  v.  Rutherford,      ii.  358. 

4.  Although  the  evidence  proves  a 
trespass,  yet  if  there  is  a  count  in 
trover,  the  plaintiff  may  waive  the 
trespass  and  recover  in  trover.  Ibid. 

5.  An  action  for  rent  by  lessor  against 
the  lessee  is  transitory.     So  is  cove- 
nant by  the  assignee  of  the  reversion 
under  the  statute  of  32  Hen.  8.  c.  34; 
but  debt  by  an  assignee  of  the  rever- 
sion is  local.   Henwood  v.  Cheese- 
man,  iii.  500 

6.  An  action  founded  upon  a  transac- 
tion forbidden  by  a  statute,  cannot 
be  maintained,  although  a  penalty 
be  imposed  for  violating  the  law, 
and  it  be  not  expressly  declared  that 
the  contract  is  void.  Seidenbender  v. 
Charles' a  Administrators.       iv.  151 

7.  An  action  to  recover  a  legacy  charged 
upon  real  estate,  cannot  be  support- 
ed against  the  devisee  and  terre-te- 
nants  of  the  land  without  an  express 
promise  to  pay  it.  Brown  v.  J^urer. 

iv.  213 

8.  It  teems  that  the  action  should  be 
brought  against  the  executor  and 
terre- tenants,    ami    the    judgment 
should  be  so  entered  as  to  bind  the 
land  only,  and  not  the  fiersona  of  the 
defendants.  Ibid. 

9.  A.  and  B.  being  in  possession  as  te- 
nants in  common  of  land,  the  title  to 
which  was  contested,  and  to  secure 
which  it  might  be  necessary  to  ex- 
pend considerable  sums  of  money, 
entered  into  an  agreement  by  which 
B.  covenanted  to  bear  an  equal  pro- 
portion of  the  expenses  incurred,  or 
which  might  be  incurred  by  A.  in  vin- 
dicating their  title,  or  extinguishing 
adverse  claims.     A.  having  had  the 
legal  title  conveyed  to  himself  alone, 
it  was  held  that  he  might  maintain  a 


suit  for  the  recovery  of  B's.  moiety 
of  the  expense,  without  having  pre- 
viously conveyed  to  B.  a  moiety  of 
the  land;  but  as  a  court  of  chancery 
would  compel  A.  to  convey  the  legal 
estate  before  he  could  be  permitted 
to  recover  the  money  which  B.  had 
agreed  to  pay  in  contemplation  of 
obtaining  a  legal  title,  a  court  of  law 
in  Pennsylvania,  will  stay  the  exe- 
cution, until  a  legal  estate  in  a  moiety 
of  the  land  be  convey  fd  to  B.  Swear- 
vigen's  Executors  v.  Pendleton's 
Executrix.  iv.  272 

10.  A  personal  action  may  be  sustained 
in  the  common  law  courts  of  Penn- 
sylvania, for  the  recovery  of  legacies 
charged  upon  land.  It  seem*  that  the 
executor  should  be  made  a  party  to 
the  suit,  or,  at  least,  should  have  no- 
tice with  liberty  to  appear  and  plead. 
Cause  v.  Wiley.  Ibid.  509 

11.  An  action  for  the  price  of  goods 
cannot  be  maintained    before   the 
term  of  credit  has  expired.   Girard 
v.  Taggart.  v.  19 

12.  The  right  of  action  for  the  breach 
of  a  parol  contract  for  the  sale  of 
land,  is  in  the  executor  of  the  ven- 
dee, and  not  in  his  devisee  of  the 
land  itself.  Irwin  v.  Hamilton  and 
Wife.  vl  208 

13.  When  the  action  should  be  tres- 
pass, and  when  case.    Cotteral  v. 
Cummins  and  another.  vi.  343 

14.  An  action  for  money  had  and  re- 
ceived, will  qot  lie  for  the  price  of 
sand,  taken  from  a  sand  bar,  to  which 
hot  h  the  plaintift'and  defendant  claim 
title,  and  sold  by  the  defendant.  Ba- 
ker v.  Hoivell.  vi.  476 

15.  A  father  may  maintain  an  action 
on  the  case  for  the  seduction  of  his 
minor  daughter,  fier  quod servitium 
amisit,  though,  at  the  time,  she  did 
not  reside  with  him;  provided  she 
was  subject  to  his  control,  and  he 
was  entitled  to  command  her  ser- 
vices. Hcrntcelh  v.  Barr.      via.  36 

16.  A  party  entitled  to  the  transfer  ot 
the  stock  of  an  incorporated  compa- 
ny, may  maintain  a  special  action  on 
the  case  against  those  whose  duty  it 
is  to  permit  a  transfer  to  be  made, 
and  who  refuse  permission.   Mor- 
gan and  another,  Assignees  of  Wain, 
v.  Bank  of  North  America,   viii.  73 

.7.  If  assignees  for  the  benefit  of  cre- 
ditors seU  the  goods  which  have  been 
assigned  to  them,  the  action  for  the 
price  of  the  goods  should  be  in  their 
own  names;  but  if  in  the  writ  and 
declaration,  they  stile  themselves 
assignees,  it  is  mere  surplusage,  and 
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docs  not  affect  their  right  of  action. 
Wilmarth  and  another  v.  Mount- 
ford  and  another.  viii.  124 

18.  A  suit  on  a  forfeited  recognizance, 
conditioned  for  the  party's  appear- 
ance to  answer  on  an  indictment,  is 
not  a  civil  action.    Commonwealth 
v.  Commissioners  of  Philadelphia 
county.  viii.  151 

19.  If  a  bond  be  given  to  ten  obligees 
jointly,  an  action  by  seven  of  them 
only,  when  all  are  living,  cannot  be 
supported.  Sweigart  v.  Berk  et  al. 

viii.  308 

20.  An  action  cannot  be  maintained  to 
recover  the  prize  drawn  to  a  lottery 
ticket  which  has  been  lost,  without 
previously  giving  or  tendering  an  in- 
demnity against  all  future  claims 
founded  "upon  it.   Snyder,  for  the  use 
ofEtter,  v.  Wolfey  and  another,  sur- 
viving obligors  of  Hippie  and  Gish. 

_     viii.  328 

21.  An  action  may  be  maintained  on  a 
sheriff's  official  bond,  immediately 
after  he  refuses  to  make  a  levy  on 
property  pointed  out  to  him  by  the 
plaintiff  in  the  execution,  without 
waiting  till  the  return  day  of  the 
writ.    Shannon  et  al.  v.  Common- 
wealth for  the  use  of  Lazarus,  viii. 

444 

22.  Independently  of  the  act  of  the 
21st  of  March,  1806,  an  amicable 
action  may  be  entered  by  attorney. 
Cook  and  another  v.  Gilbert,  viii. 

567 

23.  An  action  at  law  is  maintainable 
in  Pennsylvania  on  a  decree  of  a 
court  of  equity  in  Tennessee  for  the 
payment  of  money.  Evans  v.  Tatem. 

ix.  252 

24.  In  such  actions,  the  pleas  of  nil 
debet  and  nul  tiel  record  are  both 
bad  on  general  demurrer.          Ibid. 

25.  If  the  defendant  mean  to  deny  the 
existence  of  such  decree,  he 'may 
frame  a  deed  to  meet  the  averment 
of  the  decree  in  the  declaration,  and 
such  plea  must  conclude  to  the  coun- 
try. Ibid. 

26.  On  a  contract  by  the  defendant  to 
deliver  to  the  plaintiff,  at  the  de- 
fendant's mill,  a  quantity  of  flour,  at 
a  certain  price,  payable  on  delivery, 
the  plaintiff  cannot  maintain  an  ac- 
tion for  the  non-delivery  of  the  flour, 
without  proving  that  he  was  ready 
to  pay  for  it.  P'mhus  v.  Hamaker. 

xi.  200 

27.  If  a  day  be  appointed  for  the  pay 
ment  of  money,  or  part  of  it,  or  toi 
the  doing  of  any  other  act  or  thing, 
and  the  day  must  or  may  happen, 


before  the  thing  is  to  be  performed, 
which  is  the  consideration  for  which 
the  money  is  to  be  paid,  or  other  act 
done,  an  action  may  be  maintained 
for  the  money,  or  the  non-perform- 
ance of  such  other  act,  before  the 
performance  of  the  act,  which  was 
the  consideration  of  that  for  which 
the  suit  was  brought.  Edgar  v. 
Boies.  xi.  445 

28.  If  a  man  covenants,  by  articles  of 
agreement,  to  convey  land  to  ano- 
ther, for  which  the  latter  agrees  to 
pay  by  instalments,  and,  on  pay- 
ment of  the  last  instalment,  to  re- 
ceive a  deed  of  conveyance,  and  he 
assigns  the  articles  and  the  land  to 
another,  subject  to  the  payment  of 
the  whole  of  the  purchase  money, 
by  whom  no  pait  of  it  is  paid,  the 
vendor  cannot  after  all  the  instal- 
ments have  become  due,  maintain 
an  action  of  debt  for  the  purchase 
money  against  the  assignee;  there 
being  no  privity  either  of  contract  or 
of  estate  between  them.  Beach  v. 
Morris.  xii.  16 

29.  An  action  to  recover  damages  for 
the  non-performance  of  an  agree- 
ment, under  seal  for  the  conveyance 
of  land,  is  to  be  brought  by  the  per- 
sonal representative  of  the   cove- 
nantor and  not  by  his  heir.  Watson,. 
Administrator,  \.  Elaine,  Executor. 

xii.  131 

30.  Where  a  defendant,  who  has  suffi- 
cient real  or  personal  estate  to  satis- 
fy the  demand,  is  arrested  and  im- 
pi'isoned  on  a  capias  ad  satisfacien- 
dum,  trespass  vi  et  armis,  and  not 
trespass  on  the  case,  is  the  proper 
form  of  action  against  the  person 
who  issued  the  writ.  Berry  v.  Ha- 
mil.  xii.  210 

31.  The  defendant  having  in  his  pos- 
session a  quantity  of  coin,  which  he 
believed   to  be  current  money   of 
Cayenne,  offered  to  give  it  to  the 
plaintiffs  for  goods.     The  plaintiffs, 
being  ignorant  of  its  value,  asked 
time  for  inquiry,  and  having  taken 
several  days  for  that  purpose,  during 
which  they  satisfied  themselves  on- 
to e  subject,  delivered  to  the  defend- 
ant a  quantity  of  goods,  for  which 
they  received  the  coin.     After  hav- 
ing kept  it  three  years,  they  disco- 
vered that  it  was  spurious,  upon 
which  they  brought  an  action  against 
the  defendant  for  goods  sold  and  de- 
livered.    There  was  no  suggestion 
of  fraud  in  the  defendant,  nor  was 
any  warranty  alleged.    Held,  that 
the  action  could  not  be  supported. 
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Curcier  and  another  v.  Pennock. 
xiv.  51 

32.  Where  the  goods  of  a  decedent,  or 
the  proceeds  thereof  in  money,  come 
into  the  hands  of  one  who  declares 
that  he  holds  the  property  in  trust  for 
the  children  of  the  decedent.the  chil- 
dren may,  if  all  the  debts  of  the  dece- 
dent are  paid,  maintain  a  joint  action 
against  such  person  for  money  had 
and  received, and  recover  the  amount 
received  by  him,  without  having  ta- 
ken out  letters  of  administration  on 
the  estate  of  the  decedent.  Lee  v. 
Gibbons.  xiv.  105 

33.  But  if  such  person  has  acted  un- 
fairly, and  wasted  the  property,  the 
children  can,  in  this  form  of  action, 
recover  no  more  than  he  has  actual- 
ly received.  Ibid. 

34*  An  action  of  debt  will  not  lie  on  a 
judgment  for  damages,  obtained  un- 
der the  act  of  the  6th  ofdfirit,  1802, 
"to  enable  purchasers  at  sheriffs 
and  coroners  sales  to  obtain  posses- 
sion." The  retried  \  prescribed  by 
the  act  can  alone  be  pursued.  Moy- 
er  v.  Kirby.  xiv.  162 

ACTION  ON  THE  CASE. 
See  ACTION,  13.    WASTE,  1,  2. 

ACTS  OF  ASSEMBLY. 
See  BANKRUPT,  4,  5,  6.  DAMAGES,  1, 
3,  12.  EVIDENCE,  5.  INTEREST,  2, 
3,  10.    LIEN,  2,  3,  9.   TAXES,  1,  5, 
6,  11,  12,  13. 

1.  The  act  of  the  28th  of  March,  1808, 
was  not  an  implied  corporation  of 
existing  associations.   Myers  v.  Ir- 
•u>in.  ii.  368 

2.  The  act  of  the  19th  of  March,  1810, 
does  not  involve  any  violation  of  con- 
tracts. Ibid. 

3.  An  act  of  assembly,  declaring  that 
an  officer  may  be  removed,  on  the 
application  of  certain  persons,  means 
that  he  shall  not  be  removed  with- 
out such  request.  Commonwealth  \. 
Sutherland.  iii.  145 

4.  When  a  law,  providing  for  the  ap- 
pointment of  officers  by  the  govern- 
or, and  limited  to  a  period  of  years, 
is  continued  by  a  subsequent  law  for 
a  further  period,  the  commissions  of 
such  officers  endure  only  for  the  time 
to  which  the  law  was  originally  li- 
mited: if  there  is  nothing  in  such 
subsequent  law  inducing  a  belief  that 
the  legislature  contemplated  taking 
away  the   power   of  appointment 
from  the  governor,  and  especially  if 
material  changes  are  made  in  the 
first  law.  Ibid. 


5.  Courts  have  power  to  declare  an  act 
of  assembly  void,  but  it  ought  to  be 
exercised  only  in  a  very  clear  case. 
Moore  v.  Houston,  iii.  169 

6.  Though  an  act  of  assembly  repeals 
a  former  act,  yet  if  from  the  whole 
view  of  it,  it  is  evident  that  the  legis- 
lature intended  certain  parts  of  the 
former  act  to  have  a  temporary  con- 
tinuance, it  is  not  an  immediate  re- 
peal as  to  such  parts.  Ibid. 

7.  The  25th  section  of  the  act  of  the 
28th  of  March,  1814,  appears  to  be 
confined  to  preventing  writs  of  cer- 
tiorari,  and  removal  of  proceedings 
of  courts  martial,  but  does  not  ope- 
rate to  prevent  an  inquiry  into  the 
jurisdiction  of  such  courts.         Ibid. 

8.  By  the  word  month,  in  an  act  of  as- 
sembly, calendar  month  is  intended. 

Ibid. 

9.  The  act  of  the  14th  of  March,  1814, 
explanatory  of  the  act  for  the  sale 
of  vacant  land  within  this  common- 
wealth, does  not  extend  to  suits  com- 
menced before  its  passage.  Bedford 
v.  Shelling.  iv.  401 

10.  Query,  Whether  the  act  embraces 
the  case  of  a  patentee.  Ibid. 

11.  This  court  has  no  right  to  decide 
whether  a  court  of  another  state  has 
misconstrued  an  act  of  assembly  of 
that  state,  or  whether  such  act  is 
constitutional  or  not.  Kean  v.  Rice. 

xii.  203 

12.  The  act  of  the  llth  of  March, 
1815,  is  not  to  be  construed  so  as  to 
form  an  immediate  bar,  by  retro- 
spection, to  the  claims  of  persons  be- 
yond sea,  who  had  been  out  of  JK>S- 
session  twenty-one  years  prior  to  the 
passing  of  the  act;  but  such  persons 
were  allowed  fifteen  years  from  the 
llth  of  March,  1815,  for  bringing 
their  actions,  according  to  the  pro- 
visions of  the  third  section  of  the  act 
of  limitations  of  the  26th  of  March, 
1785.   Eakin  et  al.  v.  Raub  ft  at. 

xii.  330 

13.  If  an  act  of  assembly  be  a  manifest 
breach  of  the  constitution  of  the 
state;  it  is  not  only  the  right  but  the 
duty  of  the  court  to  pronounce  such 
act  to  be  void.  Ibid. 

14.  Where  civil  rights  are  affected, 
acts  of  assembly  are  to  be  so  con- 
strued as  not  to  have  a  retrospective 
operation;  therefore,  when  the  de- 
fendant was  sued  by  a  turnpike  com- 
pany, and  he  was  not  liable,  because 
ne  had  not  paid  five  dollars  a  share 
at  the  time  of  subscribing,  as  required 
by  a  former  act  of  assembly,  and  af- 
terwards, while  this  suit  was  pend- 
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ing,  an  act  was  passed  by  the  legis- 
lature, declaring  that  such  compa- 
nies should  have  the  same  remedies 
as  if  the  former  acts  had  contained 
no  such  provision,  it  was  held  that 
the  act  did  not  affect  the  case  of  the 
defendant.  Ogle  v.  Somerset,  &c. 
Turn/like  Comfiany.  xiii.  257 

15.  A  private  act  of  assembly,  autho- 
rizing the  guardians  of  infant  chil- 
dren, the  title  to  whose  real  estate 
is  vested  in  the  guardians,  to  convey 
such  estate  to  a  person  with  whom 
the  parent  of  the  children,  before 
his  death,  had  contracted  to  sell  it, 
is  valid.  Estep  v.  Hutchman.  xiv. 

435 

16.  The  words  of  the  proviso  of  the 
act  of  the  9th  of  March,  1826,  ex- 
empt the  owners  of  a  lot  at  the  cor- 
ner of  Vine  and  Wood  Streets,  ex- 
tending more  than  fifty  feet  in  depth 
along  Wood  Street,  from  assessment, 
for  defraying  the  expense  of  pipes, 
for  fifty  feet  of  that  depth.  Commis- 
sioners of  Spring  Garden  v.  Smith. 

xv.  160 

ACT  OF  CONGRESS. 

See  EVIDENCE,  328. 

ACTUAL  SETTLEMENT. 

1.  An  actual  settlement  commenced, 
but  not  completed  prior  to  the  act 
of  the  28th  of  March,  1814,  is  pro- 
tected by  the  proviso  which  declares 
that  the  right  of  any  person,  who 
may  have  actually  settled  on  vacant 
land  before  the  passing  of  that  act, 
shall  not  be  affected  by  it.     And  if 
the  settler  perseveres  in  his  purpose, 
and  goes  on  to  complete  his  settle- 
ment by  personal  residence,  he  will 
be  entitled  to  a  warrant  at  the  price 
of  fifty  shillings  per  hundred  acres. 
He  may,  however,  abandon  his  set- 
tlement, and  take  out  a  warrant  for 
so  much  vacant  land,  without  regard 
to  his  improvement;  in  which  case 
he  would  be   obliged   to   pay  ten 
pounds  per  hundred  acres.  He  may 
also  persist  in  his  intention  of  making 
an  actual  settlement,  and,  before  it 
is  completed,  take  out  a  warrant  at 
ten  pounds  per  hundred  acres,  and 
still  retain  the  advantage  of  carrying 
back  the  commencement  of  his  title 
to  the  commencement  of  his  settle- 
ment: but,  in  such  case,  if  there 
should  be  an  elder  adverse  warrant, 
he  must  satisfy  the  jury  that  he  ne- 
ver  relinquished    his    intention  of 
completing   an    actual  settlement. 
Confair  v.  Stcffey.  vi.  249 

2,  The  act  of  the  28th  of  March%  1814, 


does  not  destroy  any  previous  title 
under  a  settlement  begun  but  not 
perfected.  The  settler  may  perfect 
his  title  or  relinquish  it;  and  his 
taking  out  a  warrant  under  the  act 
of  1814,  is  not  conclusive  evidence  of 
abandonment.  Whether  or  not  he 
intends  to  abandon  his  title  by  set- 
tlt  ment,  is  a  question  to  be  submit- 
ted to  the  jury  under  all  the  circum- 
stances of  the  case.  Campbell  v. 
Kyler  et  al  vi.  257 

ADMINISTRATION  ACCOUNT. 

See  EXECUTOR,  1,  7. 

1.  In  an  action  for  a  distributive  share 
of  a  decedent's  estate,  the  settle- 
ment of  the  administration  account 
in  the  Orphans'  Court,  is  not  con- 
clusive. Kohr  v.  Federhaff.     x.  248 

2.  The  administration  account  is  not 
evidence  on  behalf  of  the  admistra- 
tor  to  show  there  was  no  debt  due 
from  the  intestate  to  the  plaintiff. 
Lehn  v.  Lehn.  ix.  57 

3.  The  settlement  and   confirmation 
of  a  partial  administration  account, 
do  not  preclude  the  court,  on  the  set- 
tlement of  a  supplementary  account, 
fn  m  inquiring  into  errors  in  the  first 
account;  particularly  where  minors 
are  interested  in  the  estate,  who  had 
no  guardians  when  the  first  account 
was  settled.    Case  ofM'  Grew's  Ap- 
peal, xiv.  396 

4.  After  a  lapse  of  six  years,   with 
other  circumstances,  executors  set- 
tling an  account  in  the  office,  charg- 
ing themselves  jointly,   are  not  al- 
lowed to    settle  separate  adminis- 
tration accounts,  whereby  some  of 
them  are  discharged  as  to  creditors. 
M'Coy  v.  Porter.  xv.  57 

ADMINISTRATION  BOND. 

See  ASSIGNMENT  OF  BREACHES,  1. 
EXECUTORS  AND  ADMINISTRA- 
TORS, 4,  5,  6,  34.  JEOFAILS.  1. 

1.  An  equitable  defence  for  the  par- 
ties in  an  administration  bond  found- 
ed   on   the   negligence  of    parties 
in  not  citing  the  administrators  is 
proper  in  a  scire  facias  after  judg- 
ment for  the  penalty,  but  not  in  a 
suit  on  the  bond  itself.     Carl  v.  The 
Commonwealth.  ix.  63 

2.  If  the  person  entitled  to  a  distribu- 
tive share  of  the  estate  of  an  intes- 
tate takes  the  bond  of  the  adminis- 
trator for  the  payment  of  the  amount 
of  the  share,  the  surety  in  the  ad- 
ministration bond  is  discharged  to 
such   amount.      Commonwealth  v. 
Shyrock.  xv.  69 
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ADMINISTRATOR. 

See  EXECUTORS  AND  ADMINISTRA- 
TORS, 4,  5,  6,  34.  EXECUTION, 
8,  9,  10.  FEES,  12.  FEIGXED 
ISSUE,  4.  ORPHAN'S  COURT,  PAS- 
SIM. PARTNERS,  1,  2.  PRINCI- 
PAL AND  SURETY,  4,  6.  REGIS- 
TER'S COURT,  1,  2,  5.  SCIRK 
FACIAS,  6.  WILL,  13, 15.  WIT- 
NESS, 12,31,34,76.  WRIT  OF 
ERROR,  19. 

1.  An   administrator  has  no  right  to 
involve  the  estate  i;f  his  intestate  in 
the  risk  of  a  mercantile  adventure 
by  exporting  the  goods.   Callaghan 
\.  Hale.  i.  241. 

2.  Where  a  quantity  of  wine,  belong- 
ing to  the  estate,  was  shipped  by  the 
administrator  to  the  West  Indies, 
and  the  net  proceeds  were  less  than 
the  value  here,  he  was  held  ac- 
countable for  the  difference.      Ibid. 

3.  Having  suffered  a  just  debt  to  re- 
main   unpaid   for     several    years, 
though  there  were    assets    in    his 
hands,  he  was  not  allowed  to  charge 
the  estate  with  interest  and  costs. 

Ibid. 

4.  Held  to  be  entitled  to  interest  on 
his  advances,   and  not  chargeable 
with  it  on  account  of  furniture  which 
he  did  not  use,  but  delivered  to  the 
widow.  Ibid. 

5.  His  commissions,  though  not  allow- 
ed till  the  settlement  of  his  account, 
to  be  deducted  from  the  balance 
before    interest  to   be   computed. 

Ibid. 

6.  The  administrators  de  bonis  non  of 
A.  cannot  maintain assumfisit  against 
the  administrators  of  the  executor 
of  A.  for  money  had  and  received  by 
such  executor  to  their  use;  and  the 
mixing  such  a  demand  with  others 
is  error.  Allen  v.  Irwm.         i.  549. 

7.  Query.    Whether  the  administra- 
tors de  bonis  non  of  A.  are  entitled  to 
recover  in  any  form  of  action  against 
the  admistrators  of  the  executors  of 
A.  the  balance  due  to  the  estate  of 
such  executor?  Ibid. 

8.  A  statement  cannot  to  filed  in  lieu 
of  a  declaration  in  a  suit  for  such 
a  balance.     It  seems  however  that 
if  the  defendant  accept  such  state- 
ment and  proceed  to  issue,  the  court 
will  not  reverse  the  judgment  for 
that  cause.  Ibid. 

9.  A.  andB.  were  administrators  of  C. 
B  died  and  administration  of  his  es- 
tate was  taken  out  and  bond  given. 
A.  settled  his  account  and  was  charg- 


ed with  the  whole  personal  estate; 
but  by  a  report  of  auditors,  B.  ap- 
peared accountable  for  a  part.  Held 
that  if  A.  bring  suit  on  such  admin- 
istration bond  and  dif ,  the  name  of 
the  administrator  de  bonis  non  of  C. 
cannot  be  substituted  as  plaintiff;  it 
should  to  A's.  administrator.  Shel- 
ley v.  Dailey.  ii.  548. 

10.  A  pliijiuff  who  sues  as  adminis- 
trator cum  tetttamento  annexo  dur- 
ing the  absence  of  the  executor, 
must  aver  in  his  declaration  that 
such  executor  continued  to  be  ab- 
sent at  the  time  or  bringing  the  ac- 
tion; and  an  (-mission  to  do  so  is  fa- 
tal.    Lewis  v.  Eioing.  iii.  44. 

11.  But  if  the  defendant  puts  in  a  plea 
to  the  merits,  the  error  is  cured. 

Ibid. 

12.  But  such  defect  is  not  cured  when 
judgment  is  obtained  by  default,  for 
want  of  an  affidavit  of  defence;  nor 
by  the  act  of  the  21st  March,  1806. 

Ibid. 

13.  Where  bonds  belonging  to  an  in- 
testate, were  assigned  by  him  to  the 
husband  of  one  of  his  daughters,  as 
an  advance  of  her  share  of  his  es- 
tate,   field   that  the    obligor    who 
became    afterwards  administrator, 
might  in  a  suit  by  the  assignee  of 
such  husband,  set  off  the  proportion 
overpaid   by  him,  in  settling  the 
debts  of  the  intestate,  if  it  did  not 
apuear  that  the  obligor  gave  such 
assignee  reason  to  suppose,  that  he 
had  no  set  off.     Dasher  v.  Leana- 
•weaver.  iii,  200 

14.  Administrator's  accounts  passed 
by  the  Orphans'  Court,  are  firima 
facia  evidence  of  the  estate  of  the 
intestate,  and  of  the  debts  paid  by 
the  administrator,  but  not  conclu- 
sive. Ibid. 

15.  An  administrator  cum  testamento 
annexo  may  by  virtue  of  the  act  of 
12th  March,  1820,  maintain  eject- 
ment on  non-payment,  by  the  ven- 
dee, of  the  purchase  money  of  lands 
sold  by  the  former  executors  under 
the  authority  of  the  will.     Cornell 
v.  Green.  x.  14 

16.  On  the  death  of  the  plaintiff  after 
judgment  and  the  suggestion  there- 
of on  the  record,  his  administrator 
may  issue  execution  without  scire 

facias.  But  the  defendant  may  be 
enabled  to  avail  himself  of  any  de- 
fence which  he  might  have  had  on 
a  scire  facias.  Deiser  v.  Sterling. 
x.  119 

17.  Confession  of  judgment  generally 
de  bonis  in  an  action  against  an  exe- 
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cutor  or  administrator,  is  not  con- 
clusive proof  in  this  state,  of  the  ex- 
istence of  assets,  in  a  suit  suggest- 
ing a  devastavit;  but  the  existence 
of  assets  must  be  proved  by  evi- 
dence aliunde-  Hussey  v.  White. 
x.  346 

18.  If  judgment  be  entered  against  an 
executor  de  bonis,  execution  to  be 
levied  of  the  lands  of  the  deceased 
for  a  certain  sum,  it  is  to  be  consider- 
ed as  a  judgment  de  terris,  and  is 
not  evidence  of  a  devastavit  again-t 
the  executor,  on  a  return-  of  nulla 
dona  and  devastavit,  where  a  levy 
has  been  made  on  lands  and  part 
payment  received.     Moore  v.  Kerr. 

x.  348 

19.  An  administrator  cannot  maintain 
an  action  against  his  co-administra- 
trix, (who  was  the  widow  of  the  in- 
testate,) for  money  received  by  her 
bey  ond  her  share  in  her  husband 's  es- 
tate, before  a  final  settlement  of  the 
administration  account,  and  while  a 
balance  remains  in  his  hands  due  to 
the  estate.     Steinman  v.  Saunder- 
son.  xiv.  357 

It  seems,  that  after  a  final  settlement 
of  the  administration  account,  and 
payment  of  the  balance  to  those 
•who  are  entitled  to  receive  it,  such 
an  action  may  be  maintained.  Ibid, 

20.  A.  and  B.  being  the  administrators 
of  C.  who  died  indebted  as  partner  of 
the  firm  of  C.  and  D.  to  E.  by  spe- 
ciality, and  to  F.  by  simple  contract, 
and  leaving  a  separate  real  estate, 
contracted,  by  virtue  of  a  private  act 
of  assembly,  to  sell  part  of  the  said 
estate  to  F.  who  was  to  retain  the 
purchase   money,    the    amount  of 
which  was  to  be  credited  in  the 
books  of  the  firm.     At  the  time  of 
contract,  the  firm  was  in  good  cre- 
dit, and  supposed  to  be  solvent.     It 
turned  out,  however,  to  be  other- 
wise;  and   the    administrators,    to 
guard  themselves  against  the  conse- 
quences of  a  devastavit,  took  from 
F.  the  purchaser,  a  bond,  condition- 
ed to  indemnify  them  against  liability 
to  the  other  creditors,  in  consequence 
of  making  the  conveyance.     The  es- 
tate was  then  conveyed  to  F.  who 
afterwards  sold  it;  and  A.  who  had 
since  become  the  executor  of  E.  al- 
leging that  he  had  in  that  character, 
a  lien  upon  the  estate  conveyed  to  F. 
for  the  debt  due  from  the  estate  of 
C.  to  that  of  E. ,  it  was  agreed  at  the 
request  of  F.  that  the  purchase  mo- 
ney should  be  substituted  for  the 
land,  and  placed  in  the  hands  of  the 


defendants,  as  trustees,  A.  being- 
one  of  them,  to  be  applied  to  the  sa- 
tisfaction of  the  alleged  lien,  in  case 
it  should  be  established.  Held,  that, 
as  A.  in  the  character  of  administra- 
tor of  C.  was  liable  for  a  de".'astavit, 
to  those  who  were  entitled  under  the 
will  of  E.  and  as  on  a  recovery 
against  him,  the  bond  of  indemnity 
given  by  F.  would  be  forfeited  at 
law,  he  was  entitled,  on  the  princi- 
ple of  guia  timet,  to  retain  the  fund 
in  his  hands,  to  satisfy  the  debt  due 
to  the  estate  nf  E.  Sims's  Adminis- 
trator v.  Chew.  xv.  197 

ADMISSIONS. 

Though  the  plaintiff  before  arbitra- 
tors concedes  to  the  defendant  a 
credit  for  illegal  lottery  tickets, 
which  is  allowed  in  the  award,  yet, 
if  the  defendant  appeals,  the  plain- 
tiff is  not  on  the  trial  bound  by  such 
concession.  Pedan  v.  Hopkins,  xiii. 

45 

*J       ADULTERY. 
See  INDICTMENT,    17.     MAINTEN- 
ANCE, 1. 

ADVANCEMENT. 

See  EVIDENCE,  95.    HOTCHPOT,  1. 

RELEASE,  5. 

AFFIDAVIT. 

See  ARBITRATION,  9,  21.  BAIL,  5, 
BOOKS  AND  WRITINGS,  3,  4,  5, 
6.  FOREIGN  ATTACHMENT  7. 
PRACTICE,  4,  16.  SHERIFF'S 
SALE,  8,  9.  WRIT  OF  ERROR, 
1,  18,  19. 

AFFIDAVIT  OF  DEFENCE. 

1.  Bonds  with  a  collateral  condition 
are  not  within  a  rule  of  court,  re- 
quiring an  affidavit  of  defence  in  all 
actions  of  debt  or  contract  for  the 
payment  of  a  specific  sum  of  money. 
Boas  v.  Nagle.  iii.  250 

2.  Such  a  rule  of  court  ought  to  re- 
ceive a  strict  construction.         Ibid. 

3.  Where  an  action  is  brought  against 
an  executor  for  a  debt  due  from  the 
testator,  an  affidavit  of  defence  is 
not  required;  but  where  there  is  a 
judgment  against  the  executor  him- 
self, such  an  affidavit  is  necessary, 
in  a  scire  facias  post  annum  et  diem. 
Umbergert  Executor  of  Umberger, 
v.  Zearing.  viii.   163 

AGENT. 
See  CORPORATION,  22.  LIEN,  8.    PA- 

ROL  SALE,  2,  3.     WITNESS,  17,  26, 

38,  53,  57. 
1,  If  an  agent  empowered  to  contract 
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for  sale,  sell  and  convey  land,  enter 
into  articles  of  agreement,  by  which 
it  is  stipulated  that  the  vendee  shall 
clear,  make  improvements,  pay  the 
purchase  money  by  instalments,  &c. 
&c.  and  on  the  completion  of  the 
covenants  to  be  performed  by  him, 
receive  from  the  vendor,  or  his  legal 
representative,  a  good  and  sufficient 
warrantee  deed,  in  fee,  for  the  pre- 
mises, the  receipt  of  the  agent  for 
such  parts  of  the  purchase  money, 
as  may  be  paid  before  the  execution 
of  the  deed,  is  binding  on  the  prin- 
cipal. Peck  et  aL  v.  Harriott  et.  al. 
vi.  146. 

2.  An  agent,  who  in  the  course  of  trade 
deposits  his  principal's  funds  in  the 
hands  of  a  third  person  then  in  good 
credit,    subject   to   his  principal's 
draughts  for  the  amount,  is  not  liable 
for  loss  sustained  by  the  subsequent 
insolvency  of  the  third  person.  Ham- 
mon  and  Daniel  v.  Cattle,     vi.  290. 

3.  Query,  Whether  he  ought  not  to 
have  obtained  and  transmitted  to  his 
principal,  a  document  from   such 
third  person,  recognising    the  de- 
posit, and  on  what  account;  but  if  it 
appear  that  the  insolvency  had  taken 
place  before  such  document  could 
have  been  made  use  of,  the  ques- 
tion cannot  arise.  ibid. 

4.  A  factor  cannot  pledge  the  goods  of 
his  principal  for  his  own  debt;  but  if 
a   merchandise   broker   to   whom 
goods  are  delivered  by  his  principal, 
with  power  to  sell,  deliver  and  re- 
ceive payment,  deposit  them  in  the 
usual  course  of  business  with  a  com- 
mission merchant,  connected  in  busi- 
ness with  a  licensed  auctioneer,  who 
advances  his  notes  thereon,  the  de- 
posit binds  the  principal,  who  can- 
not recover  the  value  of  the  goods 
in  an  action  of  trover,    La.uasa.tt  v. 
iJMimcott.  vi.  386 

5.  It  an  agent  employed  to  bid  for  the 
vendor  at  a  public  sale,  at  a  limited 
price,  exceed  his  authority,   he  is 
considered  as  making  the  purchase 
on  his  own  account,  and  may  be  sued 
as  purchaser.     Hamfiton  v.  Sfieck- 
enagle.  ix.  212 

6.  An  agent  pay  ing  out  money  received 
without  notice  is  liable  to  a  suit  to 
recover  it  back,  if  he  obtained  the 
money  fraudulently,  Seidel  v.  Peck- 
ivorth.  x.  444 

7.  How  far  an  agent,  who  contracts  in 
his  own  name,  without  disclosing 
his  principal,  is  liable  personally. 
Allen  et  al.  v.  Remain.  xi.  362 

8.  A  contract  made  by  an  agent  of  the 

VOL.  XV. 


plaintiffs  with  the  defendants  person- 
ally, for  the  transportation  of  goods 
on  freight  is  not  affected  by  the  fact 
that  another  agent  of  the  plaintiffs, 
to  whom  the  goods  were  consigned, 
knew  that  the  boat  in  which  they 
were  shipped,  belonged  to  another 
house,  for  whom  the  defendants  were 
agents.  Ibid. 

9.  A  principal,  who  neglects  promptly 
to  disavow  an  act  of  his  agent,  who 
has  transcended  his  authority,  makes 
the  act  his  own.  Bredin  v.  Dubarry. 

xiv.  27 

10.  One  who  has  only  a  parol  autho- 
rity for  the  purpose,  cannot  bind  his 
principal  by  affixing,  in  his  absence, 
his  name  and  seal  to  a  bond.   Gordon 
v.  Bulkeley.  xiv.  331 

AGREEMENT. 

See  ACTION,  6.  APPEAL  25.  CON- 
SIDERATION, 1,2.  DEED,  II.  13, 
14, 15.  EVIDENCE,  40,  41, 190, 
191.  JUDGMENT,  1,  2,  7,  31. 
PAROL  EVIDENCE,  1,  6,  14. 
PLEADING,  1,  2,  20,  34,  49. 

1.  An  agreement  under  seal,  accepted 
as  a  collateral  security,  isnot  amerger 
of  a  simple  contract  debt,  and  may 
be   read  in  evidence  to  show  the 
amount  originally  due.     Charles  v. 
Scott.  i.  294 

2.  The  deposition  of  a  subscribing  wit- 
ness may  be  read  to  prove  the  exe- 
cution of  such  an  agreement.   Ibid. 

3.  Parties  to  an  agreement  must  be  ac- 
quainted with  the  extent  of  their 
rights,  and  the  nature  of  the  infor- 
mation they  can  call  for  respecting 
them,  else  they  will  not  be  bound. 
But  when  the  parties  treat  upon  the 
basis  that  the  fact  which  is  the  sub- 
ject of  the  agreement  is  doubtful, 
and  the  consequent  risk  each  one  is 
to  encounter,  is  taken  into  considera- 
tion in  the  stipulations  assented  to, 
the  contract  will  be  valid  notwith- 
standing any  mistake  of  one  of  the 
parties,  provided  there  be  no  con- 
cealment or  unfair  dealing  by  the 
opposite  party  that  would  affect  any 
other  contract.  Perkins  v.  Gay. 

iii.327 

4.  Where  the  defendant  agreed,  on  a 
sale  of  land,  to  refund  the  money  in 
case  the  plaintiff  could  not  hold  the 
land  by  law,  but  after  an  action  and 
trial  at  court  should  lose  the  same, 
held  that  where  an  ejectment  was 
afterwards  brought  for  the  land  by 
one  of  several  heirs,  and  after  a  jury 
sworn,  the  attorney  of  the  plaintiff, 
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•  (who  had  given  notice  to  the  defend- 
ant,) being  convinced  that  the  title 
of  the  plaintiff  was  not  good,  fairly 
and  bonajide,  made  a  compromise, 
and  a  verdict  was  taken  for  the  plain- 
tiff in  the  ejectment  by  agreement, 
the  plaintiff  is  not  bound  to  stand 
other  ejectments,  but  may  demand 
repayment  of  his  money.  Dickey  v. 
Schreider.  iii.  413 

5.  Where  time  admits  of  compensa- 
tion, as   it  perhaps  always  does, 
•where  lapse  of  it  arises  from  the 
non-payment  of  money  at  a  particu- 
lar day,  it  is  never  an  essential  part 
of  an  agreement,    Deca  mfi  v.  Feay. 

v.  323 

6.  An  agreement  after  non-payment 
on  the  day  stipulated,  that  if  the 
whole  sum  should  not  be  paid  at  a 
certain    day,    the    prior   payment 
should  be  forfeited,  and  the  original 
bargain  be  at  an  end,  does  not  give 
any  original  right  to  rescind. 

Ibid. 

7.  Time,  generally  speaking,  is  not 
essential  in  equity:  but  considerable 
delay  when  it  is  not  accounted  for, 
is  considered  as  abandonment,  or 
where  it  diminishes  the  value  of  the 
thing  contracted   for,  is  material. 
Bellas  v.  Hays,  v.  427 

8.  The  grantee  of  land  subject  to  a 
right  of  way,  is  entitled  to  the  bene- 
fit of  an  agreement  in  relation  to 
that  right,   entered  into   between 
those  from  whom  he  has  derived  his 
title,  and  those  who  claim  the  right 
of  way;  and  in  an  action  on  the  case 
for  disturbing  the  right  of  way,  he 
may  give  such  agreement  in  evi- 
dence.    Greentvait  et  al.  v.  Homer 
et  al.  vi.  71 

9.  The  statute  of  frauds  and  perjuries, 
has  no  operation  on  an  agreement, 
not  in  writing,  entered  into  between 
the  petitioners  for  a  private  road, 
and  the  owner   of  the  land  over 
which  it  is  to  pass,  in  the  presence  of 
the  viewers  appointed  to  appraise 
the  damages,  in  relation  to  the  re- 
moval of  the  road  on  a  future  event, 
where  the  agreement  forms  the  basis 
of  their  estimate  of  the  damages,  and 
their  report  is  confirmed   by  the 
court,  possession  of  the  land  taken 
by  the  petitioners,  the  damages  paid, 
and  a  receipt  for  the  amount  given. 

Ibid. 

10.  An  agreement  to  refer  all  matters 
in  variance  between  A.  and  B.  to  cer- 
tain persons,  "  who,  or  a  majority  of 
whom,  shall  make  an  award  under 
their  hands  and  seals,  under  a  rule 


under  the  act  of  1705,  which  makes 
the  award  of  referees  as  binding  as 
the  verdict  of  a  jury,  "is  sufficient  to 
authorize  the  entry  of  an  action  and 
rule  of  reference,  without  being  at- 
tested by  subscribing  witnesses,  or 
accompanied  by  an  affidavit  that  it 
was  duly  executed;  and  the  docket 
entry  of  such  an  agreement  is  evi- 
dence of  its  having  been  filed.  If  a 
party  deny  the  existence  of  such  a 
submission,  he  should  apply  to  the 
court  in  which  the  action  was  entered 
to  strike  it  off.  Herman  v.  free- 
man, yiii.  9 

11.  Where  an   act   incorporating  a 
turnpike  company  appointed  com- 
missioners to  take  subscriptions,  who 
were  directed  to  receive  from  sub- 
scribers five  dollars  for  each  share 
subscribed  previous  to  subscription, 
and  required  the  Governor  to  grant 
a  patent  of  incorporation  on  receiv- 
ing the  certificate  of  the  commis- 
sioners, that  a  certain  number  of 
shares  had  been  subscribed,  it  was 
held  that  the  commissioners  could 
not  dispense  with  the  previous  pay- 
ment of  five  dollars;  and  that  if  they 
permitted  a  subscription  to  be  made 
without  such  payment,  the  contract 
was  void,  and  the  company  could 
not,  after  their  incorporation,  re- 
cover the  amount  which  ought  to 
have  been  paid.    Hibernia  Turnfiike 
Company  v.  Henderson.      viii.  219 

12.  A  paper  filed  in  the  cause  by  one 
party,  offering  to  be  bound  by  certain 
terms,  if  the  verdict  should  be  in 
his  favour,  but  not  accepted  by  the 
other  party,  is  not  obligatory  on  the 
party  who  filed  it.    Bower  v.  Bles- 
sing, viii.  243 

13.  Where  one  enters   into  a  parol 
agreement  to  sell  lands,  and  delivers 
possession  without  having  received 
any  part  of  the  purchase  money  the 
legal  estate  remains  in  him,  and  de- 
scends, at  his  death  to  his  heir  at 
law;  and  if  the  heir  convey  to  ano- 
ther, by  general  words,  all  the  real 
estate  of  which  his  ancester  died 
seised,  the  land,    in  reference    to 
which  the    agreement  was   made 
passes  to  the  alienee,  subject  to  the 
agreement.      Vincent  v.  Lessee   of 
Huff.  viii.  381 

14.  If  A.  has  an  equity  in  a  tract  of 
land,  under  an  agreement  with  B., 
that  equity  descends,  at  his  death, 
to  his  heir  at  law  and  no  act  of  his 
widow  will  transfer  it  to  C.    The 
heir  must  transfer  his  right  to  C.  or 
at  least  acquiesce  in  C's.  taking  his 
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place  and  completing  the  contract, 
before  C.  can  derive  any  advantage 
from  it  If  without  making  any  con- 
veyance to  C.  the  heir  of  A.  relin- 
quish the  contract,  and  a  new  agree- 
ment be  made  with  C.  by  the  heir  of 
B.,the  consent  of  D.  to  whom  the 
heir  of  B.  had  conveyed  all  the  real 
estate  of  which  his  ancestor  died 
seised,  would  be  necessary  to  give  it 
effect;  for  although  D.  held  the  le- 
gal title  subject  to  the  contract  with 
A.  he  did  not  hold  it  subject  to  any 
agreement  which  the  heir  of  B. 
might  make  with  any  other  person. 
No  writing  signed  by  the  heir  of  B. 
either  in  that  character  cr  as  admin- 
istrator of  B.  without  the  assent  of 
D.  would  pass  any  right  to  any  other 
person  than  the  legal  representative 
of  A.  Ibid. 

15.  If  a  man  enters  into  an  article  of 
agreement  for  the  conveyance  of  a 
piece  of  land,  and  in  the  same  arti- 
cle undertakes  to  conveyor  cause  to 
be  conveyed,  all  the  right,  title,  claim 
and  interest  of  A.  B.   in  another 
piece  of  land,  the  article  is  not  ex- 
tinguished by  a  deed  conveying  only 
the  land  first  mentioned.    Hence,  in 
an  action  for  the  purchase  money, 
after  the  deed  has  been  read  to  the 
jury,  the  defendant  may  give  in  evi- 
dence the  article  of  agreement,  to 
show  that  it  has  not  been  fully  com- 
plied with.     Brown  v.  Moorhead. 

viii.  569 

16.  D.  L.  being  indebted  on  bond  to 
the  estate  of  his  deceased  father,  A. 
L.,  in  order  to  pay  that  and  other 
debts,   entered   into  an  agreement 
with  the  administrators  of  A.  L. ,  by 
which  it  was   stipulated,  that    he 
should  sell  to  them  the  plantation  on 
which  he  lived,  together  with  the 
stock,  and  that  they  should  sell  the 
same  to  the  best  advantage,  and  ap- 
ply the  proceeds,  in  the  first  place, 
to  the  payment  of  the  other  debts  of 
D.  L.,  and  the  residue,  if  any,  to  the 
extinguishment  of  his  bond,  "  and 
if  the  plantation  and  stock  brought 
more  than  settled  the  debts,  inclu- 
ding the  bond,  return  the  overplus 
to  him;  but  if  not  enough,  the  ad- 
ministrators were  to  be  satisfied  with 
what  the  property  brought;  and  not 
call  on  D.   L.  for  any  more  here- 
after."   Held,  that  the  sale  of  the 
plantation  and  stock,  and  the  pro- 
ceeds arising  from  them,  were  an 
extinguishment  of  the  bond.    Hisa 
v.  Lucas.  xiv.  209 

17.  On  a  sale  of  chattels,  if  the  ven- 


dor and  vendee  agree  that  the  pos- 
session shall  pass  to  the  vendee,  but 
the  property  remain  in  the  vendor 
until  the  whole  purchase  money  is 
paid,  such  agreement,  as  respects 
creditors  and  the  sheriff,  is  fraudu- 
lent; and  it  is  immaterial  whether  it 
appear  that  the  creditor  trusted  the 
debtor  on  the  credit  of  the  goods 
which  were  in  his  possession,  or  not. 
Martin  v.  Mathiott.  xiv.  214 

18.  In  October,  1815,  N.  contracted 
with  P.  and  E.,  to  convey  to  them 
three  tracts  of  land  in  July,  1818, 
and  give  them  immediate  possession, 
in  consideration  whereof,  P.  and  E. 
agreed  to  pay  one  thousand  dollars, 
in  three  annual  payments,  of  three 
hundred  and  thirty-three  dollars  and 
thirty -three  cents  each:  it  was  fur- 
ther agreed,  that  if  P.  and  E.  did 
not  pay  the  monies    at  the  times 
agreed  upon,  the  agreement  should 
be  void,  and  P.  and  E.  should  de- 
liver up  the  possession  to  N.  and 
pay  rent  for  the  time   they  occu- 
pied.   P.  and  E.  paid  the  first  in- 
stalment, but  no  more:  they  after- 
wards abandoned  the  land  and  N. 
took  possession.     Held,  that  N.  was 
not  bound  to  refund  the  instalment  he 
had  received,  reserving  a  reasonable 
rent.     Power  v.  North.  xv.  1 

19.  An  agreement  to  try  who  might  be 
entitied  to  a  fund  in  the  hands  of  the 
defendants  as  stockholders,  liberally 
construed,  for  the  purpose  of  doing 
complete  justice  between  the  par- 
ties. Sims  s  Administrator  v.  Cnew. 

xv.  197 

20.  When  there  is  an  agreement  for 
the  sale  of  lands,  and  possession  de- 
livered, and  money  paid,  but  not  to 
the  amount,  and  at  tne  times  agreed 
on,  and  the  owner  resumes  the  pos- 
session, and  declares  that  he  .does  so 
because  the  contract  is  at  an  end, 
and  he  is  determined  it  shall  be, so, 
this  is  a  disaffirmance  of  the  contract, 
and  the  other  party  may  recover 
back  what  he  has  paid.  Feay  v.  De- 
camp, xv.  227 

ALDERMAN. 

See  APPEAL,  2,  3,  7,  8,  9,  11,  12, 
14,  15,  16,  20,  21,  27,  28,  29. 
APPRENTICE,  2.  JUSTICE  OF  THE 
PEACE,  5,9,33.  RECOGNIZANCE, 
9,  10,  15. 

ALIEN. 

Under  the  charter  of  the  German  Lu- 
theran congregation,  in  and  near  the 
city  of  Philadelphia,  aliens,  other- 
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wise  qualified,  are  entitled  to  vote. 
Commonwealth  v.  Woelfier,    iii.  29 

ALIEN  ENEMY. 
See  PRACTICE,  3. 

ALLOCATUR. 
See  ERROR,  21,  28. 
After  appearance  to  a  writ  of  error 
and  argument  commenced,  the  want 
of  an  allocator  is  no  objection.  Eck- 
crtv,  Wilson,  x.  44 

ALLEGHANY  COUNTY. 

See  COUNTY  COMMISSIONERS,  9, 10, 

11,   12. 

ALTERATION. 

See  PROMISSORY  NOTE,  14,  15. 

1.  Some  time  after  the  execution  of  a 
single  bill,  two  persons,  not  present 
at  the  execution,  and  without  any 
new  delivery,  put  their  names  to  it 
as  witnesses,  at  the  request  of  the 
obligee,  who  was  about  to  assign  it. 
Held,  that  if  it  was  done  by  mis- 
take, and  with  the  intention  of  wit- 
nessing the  assignment  and  not  the 
bill,  it  did  not  avoid  the  instrument; 
but  if  done  to  authenticate  the  bill, 
it  was  rendered  void  by  such  altera- 
tion.   Marshall  v,  Gougler.  x.  164 

2.  If  in  a  suit  on  a  single  bill,  it  ap- 
pear that  at  the  time  of  its  execution 
a  blank  was  left  where  the  name  of 
the  payee  was  afterwards  inserted, 
but  evidence  is   given   tending  to 
show,  that  it  was  left  blank  in  or- 
der that  the  name   of  the  payer 
might  afterwards  be  inserted,  the 
due  execution  of  the  instrument  is 
for  the  jury  to  decide,  and  it  is  er- 
ror for  the  court  to  reject  the  bill. 
If  a  blank  be  left  in  a  single  bill, 
when  it  is  executed,  for  the  name  of 
the  payer,  with  an  intention  that  it 
should  be  filled  up  when  the  money 
is  borrowed  of  him,  and  an  authority 
is  giving  to  that  effect  by  the  obligor, 
and  the  money  afterwards  is  ob- 
tained and  the  name  inserted,  this 
is  not  such  an  alteration  as  avoids 
the  bill,  but  it  is  valid.     Stahl  v. 
Merger.  x,  170 

AMENDMENT.     . 
See  DECLARATION,  1 1.  ERROR,  51. 
PLEADING  43.    PRACTICE,  1,5,8. 
WRIT  OF  ERROR,  23. 

1.  A  declaration  in  assumfisit  may  be 
amended  after  verdict,  by  altering 
the  day  on  which  the  promise  was 
laid,  if  it  tends  to  the  promotion  of 
justice.  Bailey  v.  Musgrave.   ii.  219 

2.  Amendments  must  be  governed  by 
the  sound  discretion  of  the  court.  Ib. 


3.  Leaving  a  blank  in  the  writ  of  error 
for  the  month  in  which  the  court  is 
to  be  held,  is  a  clerical  error  which 
this  court  may  amend  by  the  prx- 
cipe.     Reed  v.  Collins.  v.  351 

4.  The  court  will  not  permit  a  decla- 
ration to  be  amended  by  the  intro- 
duction of  a  new  and  entirely  differ- 
ent cause  of  action  from  that  origi- 
nally set  forth.  Farmers  and  Mecha- 
nics Bank  v.  Israel.  vi.  293 

5.  It  seems  however  that  if  it  clearly 
appear,  that  such  cause  of  action  was 
omitted  to  be  declared  on  by  mis- 
take, relief  would  be  granted,  pro- 
vided an  application  to  amend  were 
made  within  a  reasonable  time.  Ibid. 

6.  The  granting  or  refusing  an  amend- 
ment, in  cases  in  which  the  court  be- 
low exercises  a  discretionary  power 
is  not  assignable  as  error.     Ordro- 
neaujcv.  Prady.  vi.  510 

7.  Where  a  proposed  alteration  of  a 
declaration  would  introduce  an  en- 
tirely new  cause  of  action,  it  cannot 
be  permitted;  but  where  it  merely 
lays  the  same  contract  or  wrong  in 
a  different  manner,  which  the  plain- 
tiff thinks  will  best  correspond  with 
the  nature  of  his  com  plaint  and  with 
his  proof,  it  may  be  allowed,  after 
the  jury  is  sworn.     Cassell  v.  Cook. 

viii.  268 

8.  If  the  plaintiff  declare  in  assumfisit 
for  a  breach  of  promise  to  convey 
land,  he  may  amend  the  declaration, 
by  setting  forth  again  the  breach  of 
contract,  blended  with  complaints  of 
fraud;  for,    substantially,  it  is  de- 
claring in  assumfisit.     Cavene  et  al. 
v.  M'Michael.  viii.  441 

9.  In  an  action  on  a  sheriff's  official 
bond,  the  plaintiff  may  assign  new 
breaches  of  the  condition  of  the 
bond,  after  the  jury  is  sworn.  Shan- 
non et  al.  v.  Commonwealth  for  the 
use  of  Lazarus.  viii.  444 

10.  Where  there  is  a  general  verdict 
on  several  counts,  the  court  cannot 
amend  the  judgment  by  entering  it 
specially  on  one  count,  and  leaving 
the  other  count  without  a  judgment, 
though  they  might  amend  the  ver- 
dict and  then  make  the  judgment 
correspond.  Payl  v.  Harden,  ix.  23 

11.  An  omission  in  a  levari  facias  of 
the  command  to  levy  the  debt  is  a 
clerical  mistake,  and  may  be  amend- 
ed, after  error  brought,  by  the  court 
above.  Peddle  v.  Hollingshead.  ix. 

277 

12.  Amendments  under   the   act   of 

law,  are 
atorv,and 


1806,  being  prescribed  by 
not  discretionary,  but  m  and  a 
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therefore  subjects  of  writs  of  error. 
Mxvlm  v.  Palmer.  xi.  98 

13.  But  these  amendments  are  not  to 
be  permitted  when  they  introduce  a 
new  cause  of  action.  Ibid. 

14.  The  court  ought  not  to  allow  the 
general  issue  to  be  struck  out  on  the 
trial,  and  an  affirmative  plea  to  be 
put  in,  giving  the  defendant  the  right 
of  conclusion:  especially  if  it  only 
vary  the  form  of  the  plea,  without 
making    any   essential    difference. 
Weidman  v.  Kohr.  xiii.  17 

15.  Though  the  writ  be    in   debt, 
the  declaration    in  assumfisit,  the 
plea  non-aasumfisit,  and  the  verdict 
find  a  certain  sum  in  debt  and  ano- 
ther in  damages,  the  proceedings 
are  good,  under  the  act  of  the  21st 
of  March,  1806.     The  court  may 
mould  such  verdict  into  form.  Pedan 
v.  Roberta.  xiii.  45 

16.  A  special  demurrer  for  want  of 
form  is  not  allowable  during  a  trial, 
under  the  act  of  the  21st  of  March, 
1806,  allowing  amendments  of  pleas, 
&c.  Ibid. 

17.  Defects  in  a  general  avowry  en- 
tered in  short,  are  cured  by  replying 
and  going  to  trial.    Weidel  v.  Rose- 
berry,  xiii.  178 

18.  The  plea  of  judgment  recovered, 
may  be  added  under  the  act  respect- 
ing amendments,  during  the  trial. 
Ganrin  v.  Daivson,  xiii.  246 

19.  A  declaration  in  a  suit  against  the 
sureties  in  a  sheriff's  bond,  may  be 
amended,  notwithstanding  five  years 
have  elapsed  from  the  date  of  the 
bond.  Beeson  v.  TTieCommontvealth. 

xiii.  249 

20.  If  on  the  plea  of  payment,  the  de- 
fendant is  precluded  at  the  trial  from 
giving  evidence  of  the  special  matter 
by  omission  to  give  previous  notice 
thereof,  he  may  amend  his  plea  un- 
der the  act  of  assembly,  and  set 
forth  the  special  matter  in  such  plea, 
and  it  is  error  in  the  court  to  refuse 
him  permission  to  do  so.  Sharp  v. 
Sharp.  xiii.  444 

21.  Where  the  wrong  for  which  the 
plaintiff  seeks  redress,  is  the  mis- 
conduct of  the  defendant  as  his  agent 
in  the  sales  of  certain  cottons  con- 
signed tohim.the  plaintiff  may  amend 
his  declaration  under  the  act  of  as- 
signment by  adding  counts,  preserv- 
ing the  substance  of  the  same  com- 
plaint. Rodrigue  v.  Currier,  xv.  81 

ANNUITY. 

See  HUSBAND  AND  WIFE,  9. 
A.  andB.  ,seised  of  lands  in  fee  as  tenants 


in  common,  two-thirds  belonging  to 
A.  and  one-third  to  B.,  agreed  to  sell 
it  to  the  defendants,  securing  an  an- 
nuity charged  on  the  land,  and  con- 
stituted one  of  the  defendants  their 
attorney  to  sell  parcels  of  the  land 
in  the  names  of  A.  and  B.,  reserving 
ground  rents  payable  to  A.  and  B., 
and  their  heirs  as  tenants  in  com- 
mon, and  when  sufficient  was  sold 
to  produce  the  amount  of  the  annu- 
ity, A.  and  B.  were  to  convey  the 
residue  of  the  land  to  the  defend- 
ants; in  the  mean  time  the  defend- 
ants to  pay  the  annuity;  but  in  case 
sufficient  was  not  sold  in  fifteen 
years,  A.  and  B.  were  to  convey  the 
residue  to  the  defendants;  the  de- 
fendants to  be,  in  all  events,  respon- 
sponsible  for  the  annuity  till  secured 
put  of  the  land:  held,  that  this  annu- 
ity was  descendible  to  the  heirs  of 
A.  and  B.  according  to  their  interest 
in  the  land,  and  did  not,  on  A's. 
death,  survive  to  B.,  nor  go  to  A's. 
administrator;  though  there  was  a 
covenant  by  the  defendant  with  A. 
and  B.  and  their  heirs  for  the  pre- 
mises, and  also  that  nothing  in  the 
agreement  contained  should  preju- 
dice the  right  of  the  said  A.  and  B., 
their  administrators  and  assigns,  to 
sue  the  defendants  for  any  breaches 
of  covenant;  for  these  covenants  de- 
scend to  the  heirs,  and  not  to  the 
survivor  or  administrator.  Hamilton 
v.  Cadwalader.  iii.  519 

APPEAL. 

See  ARBITRATION,  9,21,  30,32,33, 
46.  ARBITRATION  AND  AWARD, 
1,  2,  3,  5,  6,  7.  ARBITRATION 
LAW.  CORPORATION,  22.  COSTS, 
5,  16,  17,  19,  21,  23,  24.  DI- 
VORCE, 3,  4,  6.  ERROR,  37,  53. 
EVIDENCE,  207.  JUSTICE  OF  THE 
PEACE,  2,  8,  12,  26,  27,  31,  32. 
ORPHANS'  COURT,  10.  RKCOG- 
NIZANCE,  15.  RETAILERS,  1,  2. 

1.  No  appeal  lies  from  an  award  made 
under  an  agreement  to  refer  to  men 
on  whose  decision,  or  [that  of  ]  a 
majority  of  them,  judgment  is  to  be 
entered  by  the  prothonotary.  Kim- 
mel  et  al.  v.  Shank.  L  24 

2.  The  security  of  a  defendant  on  ap- 
peal from  the  judgment  of  a  justice 
of  the  peace,  in  trespass,  must  be 
in  double  the   amount  recovered. 
Langs  v.  Galbraith.  \.  491 

3.  Where  judgment  is  given  before  a 
justice  of  the  peace  against  two  de- 
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fendants,  an  appeal  by  one  is  good, 
notwithstanding  the  other  comes  into 
court  and  dissents.  Gallaglier  v. 
Jackson.  i.  492 

4.  If  one  of  several  defendants  make 
the  affidavit  required  by  the  "Act 
regulating  arbitrations,"  for  an  ap- 
peal, and  the  recognizance  be  for 
all  the  defendants,  the  appeal  will 
stand  for  all.     But  if  either  of  them 
come  into  court  and  desire  to  be  se- 
vered, he  may  be  severed,  and  then 
the  appeal  will  go  on  in  the  name 
of  the  others.     Lafitte  v.  Lafitte. 

ii.  107 

5.  The  Supreme  Court  will  not  enter- 
tain an  appeal  from  a  judgment  of 
the   Orphans'  Court,  entered  pro 
forma,  and  without  prejudice.     Ap- 
peal of  George  West.  iii.  92 

6.  It  will  not  proceed  in   such  case 
even  with  the  consent  of  the  par- 
ties. Ibid. 

7.  An  appeal  lies  from  a  judgment  be- 
fore a  justice  of  the  peace  upon  a 
scire  facias.  Guilky  v.  Gillingham. 

iii.  93 

8.  To  warrant  an  appeal  by  the  de- 
fendant from  the  judgment  of  a  jus- 
tice of  the  peace,  it  must  appear 
that  a  recognizance  was  taken  as 
prescribed  by  law.  Ibid. 

9.  If  on  an  appeal  from  a  justice,  the 
cause  of  action  be  laid  in  the  narr. 
on  a  day  subsequent  to  the  com- 
mencement of  the  suit  before  the 
justice,  it  is  error.     M'Laughlin  v. 
Parker.  iii.  144 

10.  Where  the  recognizance  given  on 
appeal  by  defendant  from  an  award 
of  arbitrators,  was  only  conditioned 
for  the  payment  of  the  costs,  but 
the  plaintiff  afterwards  filed  a  de- 
claration, the  defendant  pleaded,  is- 
sue was  joined,  and  the  cause  con- 
tinued on  the  trial  list  for  several 
years,  it  was  held,  that  the  bail  was 
waived  by  the  plaintiff.     Zeigler  v. 
Fowler.  iii.  238 

11.  Where  upon  appeal  from  the  judg- 
ment of  a  justice  of  the  peace,  for 
less  than  one  hundred  dollars,  the 
sum  awarded  by  the  arbitrators  ex- 
ceeded the  sum  of  one  hundred  dol- 
lars and  interest  thereon  up  to  the 
time  of  the  award,  held,  that  the 
justice  had  not  jurisdiction.    Laird 
v.  M'Conachy.  iii.  290 

12.  If  on  an  appeal  by  the  plaintiff  from 
the  judgment  of  a  justice  of  the 
peace  on  an  award  of  referees  in  fa- 
vour of  the  defendant  for  a  certain 
sum,  the  defendant  recover  a  less 
sum  in  the  Common  Pleas,  the  plain- 


tiff is  not  entitled  to  costs.     Bow- 
man v.  Bear.  iii.  308 

13.  Though  a  recognizance  taken  on 
an  appeal  from  arbitrators  is  defec- 
tive, yet  if  it  has  been  acquiesced  in 
for  more  than  twelvemonths,  in  con- 
sequence of  which  the  party  has 
been  put  to  expense  in  preparing  for 
trial,  the  objection  comes  too  late. 
Clarke  v.  M'jinulty.  iii.  364 

14.  An  appeal  on  21st  March,  from  a 
judgment  before  an  alderman,  the 
1st  of  March,  preceding,  is  in  time. 
Browne  v.  Browne.  iii.  496 

15.  If  in  an  action  of  trover  under  the 
act  of  22d  March,  1814,  an  alder- 
man or  justice  of  the  peace  render 
judgment   for   the   defendant,  the 
plaintiff,  if  his  demand  for  damages 
for  the  injury  sustained,  exceed  five 
dollars  and  thirty-three  cents,  has 
the  right  of  appeal.     Stewart  v. 
Keemle.  iv.  72. 

16.  No  appeal  lies  from  the  judgment 
of  a  justice  of  the  peace  in  a  matter 
exceeding  one  hundred  dollai's,  re- 
ferred to  him  by  consent  under  the 
14th  section  of   the    act  of    20th 
March,    1810.      Nor  will  any  act 
done   by  the  appellee,  tending   to 
show  an  acquiescence  on  the  appeal, 
render  it  good.     Morrison  v.  Wea- 
ver, iv.  190 

17.  When  upon  an  appeal  by  defend- 
ant from  an  award  of  arbitrators, 
the  verdict  is  for  a  less  sum  than  the 
award,  the  plaintiff  is  not  entitled 
to  recover  the  costs  accruing  upon 
the  appeal.    Landis  v.  Shaeffer.  iv. 

196 

18.  It  is  not  necessary',  that  in  all 
cases,  a  recognizance   on  an    ap- 
peal from  an  award  of  arbitrators, 
should  be  in  the  very  words  of  the 
act  of  assembly.     Witman  v.  Ely. 

iv.  260 

19.  It  seems  a  statement  is  not  proper 
on  appeal  from  a  magistrate.    Stek- 
ley  v.  Harp.  v.  544 

20.  It  is  error  if  on  appeal  from  a  ma- 
gistrate, the  cause  tried  is  different 
from  that  in  which  the  appeal  is  en- 
tered. Ibid. 

21.  No  appeal  lies  to  the  Common 
Pleas  from  the  judgment  of  an  alder- 
man or  a  justice,  founded  upon  an 
award  of  referees  not   exceeding 
twenty  dollars.    Ulrich  v.  Lar key's 
Executrix.  vi.  285 

22.  In  an  action  against  executors  on 
a  joint  bond   given  by  the  testa- 
tor   and   another,   the  defendants 
pleaded  a  former  recovery.   Held, 
that  an  award  made  by  arbitrators 
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in  a  former  suit  on  the  bond  against 
both  obligors,  in  which  the  appeal 
was  entered,  but  the  defendant's 
testator  died  during  the  pendency 
of  the  appeal,  and  the  other  defend- 
ant disavowed  the  appeal,  support- 
ed the  plea.  Reed  v.  Garvin's  Exe- 
cutors, vii.  254 

23.  In  such  joint  suit  where  one  obli- 
gor dies  atter  the  appeal,  a  scire  fa- 
cias may  issue  against  his  executors 
to  compel  them  to  become  parties. 

Ibid. 

24.  The  real  estate  of  the  testator  is 
not  discharged  from  the  debt:  Query 
Whether  the  personal  estate  is  dis- 
charged. Ibid. 

25.  The  right  of  appeal  from  an  award 
of  arbitrators,  when  given  by  an  act 
of  assembly,  cannot  be  taken  away, 
except  by  an  agreement  in  writing, 
made  part  of   the  proceedings  in 
court,  or  before  a  justice  when  the 
suit  is  before  him.  Daivson  \.  Coiv- 
dy.  vii,  366 

26.  If  an  appeal  from  an  award  of  ar- 
bitrators be  entered   after  twenty 
days  from  the  time  of  filing    the 
award,    the   irregularity   may    be 
cured  by  the  acquiescence  and  acts 
of  the  appellee  j  and  a  delay  of  three 
years  in  moving  to  quash  the  appeal 
will  amount  to  a  waiver  of  such  an 
objection.  Mayes  and  others  v.  Jaco- 
by.  viii.  526 

27.  A  corporation  must  give  absolute 
security  for  the  debt,  interest  and 
costs,  on  appealing  from  the  judg- 
ment of  an  alderman  against  them. 
If  the  security  be  for  less  the  appeal 
may    be    dismissed.     Germantovm 
and  Perkiomen  Turnpike  Company. 
v.  Naglee.  ix.  227 

28.  When  in  a  suit  before  a  justice, 
there  is  an  award  of  arbitrators  that 
the  plaintiff  has  no  cause  of  action, 
no  appeal  lies,  if  it  do  not  appear  on 
the  justice's  docket,  that  the  plain- 
tiff's demand  exceeded  twenty  dol- 
lars. Stay's  Administrator  v.   Yost. 

xii.  385 

29.  WThen  in  a  suit  before  a  justice, 
the  sum  demanded  and  set  forth  in 
his  docket,  exceed  twenty  dollars, 
and  arbitrators  find  for  the  defend- 
ant,   or  reduce  the  plaintiff's   de- 
mand more   than  twenty    dollars, 
the  plaintiff  is  entitled  to  an  appeal. 
Soofi  v.  Coates.  xii.  388 

30.  An  appeal   from  the  Orphans' 
Court  is  within  the  provisions  of  the 
act  of  Assembly,  requiring  an  oath 
that  the  same  is  not  intended  for  de- 
lay. Hecfcert's  dfipeal.          xiii.  48 


31.  Where  the  appellee  shall  be  con- 
sidered as  waiving  all  objections  to 
the  want  of  an  oath  by  the  appel- 
lant, on  appeal  from  the  Orphans' 
Court.  Ibid. 

32.  The   defendants   suffering   more 
than  a  year  to  pass  from  the  time 
of  an  appeal  from  an  award,  and 
putting  the  plaintiff  to  expense  in 
preparing  for  trial,  is  a. waiver  of 
the  objections,  that  there  was  no 
oath  by  the  plaintiff  on  the  appeal, 
and  that  his  recognizance  was  in  the 
nature  of   special  bail,  instead  of 
being  for  the  payment  of  the  mo- 
ney. Cameron  v.  Montgomery,  xiii. 

128 

33.  In  debt  on  bond  for  the  purchase 
money  of  land,  where  the  defence 
was  that  the  land  was  encumbered, 
and  the  plaintiff  had  covenanted  to 
warrant  the  title,  arbitrators  were 
appointed  who  awarded  the  whole 
sum  to  the  plaintiff.     The  defend- 
ant paid  off  part  of  theincumbrance 
before  the  award,  and  part  after:  on 
appeal  verdict  and  judgment  were 
rendered  for  less  than  the  award, 
the  amount  of   the   incumbrances 
being  deducted  by  the  jury:  held 
that  the  plaintiff  was  not  entitled  to 
the  costs  accrued  after  the  appeal. 
Poke  v.  Kelley.  xiii.  165 

34.  An  absolute  recognizance   given, 
by  a  defendant  and  his  surety  on  en- 
tering an  appeal  from  an  award  of 
arbitrators  is  void,  and  a  scire  facias 
cannot   be  sustained  upon  it.   Bol- 
ton  v.  Robinson.  xiii.  HMr 

35.  On  appeal  by  the  plaintiff  from 
the  report  of  arbitrators  the  recog- 
nizance on  the  docket  was  as  follows: 
"  Plaintiff  appeals,  John  Cunning- 
ham and  John  Sink  tent  in  one  hun- 
dred dollars  each,  coram    William 
Sam/ile,  prothonotary.    Held,  to  be 
a  defective  recognizance  and  the  ap- 
peal irregularly  entered.  Donaldson 
v.  Cummigham.  xiii.  243 

36.  Under  the  act  of  the  22d  March, 
1817,  relative  to  suits  by  or  against 
corporations,  the  Schuylkill  Naviga- 
tion Company  is  bound  to  give  bail 
on  an  appeal  from  the  report  of  re- 
ferees appointed  by  virtue  of  the 
act  of  assembly  incorporating  them. 
Schuylkill  Navigation  Company  v. 
Thomas — Same  v.  Jacobs,    xiii.  431 

37.  Motion  to  dismiss  an  appeal  from 
the  judgment  of  a  justice  of  the 
peace,  on  account  of  a  defect  in  the 
recognizance  of  bail,  must  be  made 
within  a  reasonable  time;  and  if  it 
be  delayed  nearly  two  years,  it  is  to 
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be  presumed  that  the  appellee  waives 
all  exceptions  to  the  recognizance. 
Shank  v.  WarfeL  xiv.  205 

APPEARANCE. 
See  PLEADING,  17, 18.  PRACTICE,  17. 

1.  When  there  are  several  defend- 
ants on  the  record,  an  attorney  who 
enters  an  appearance  generally  for 
the  defendants  by  implication  ap- 
pears for  all;  but  the  plaintiff  may 
consider  it  an  appearance  only  for 
those  who  are  arrested  or  summon- 
ed.    When  therefore  a  summons 
in  trespass  issued  against  three,  two 
of  whom  were  summoned,  and  as  to 
the  other  nihil  was  returned,  a  rule 
of  arbitration  by  the  two  who  were 
summoned  and  an  award  was  made 
against  one  of  them  who  appealed, 
from  whom  alone  the  plaintiff  ac- 
cepted a  plea  and  went  on  to  trial, 
though  an  appearance  was  entered 
generally  for  the  defendants,  it  was 
held  to  be  an  appearance  only  for 
those   who  were    summoned,  and 
that  the  third  was  a  competent  wit- 
ness for  them.  Lentz  v.  Stroh. 

vi.  34 

2.  Where   an   appearance  de  dene 
esse  is  entered  for  the  defendant,  the 
plaintiff  cannot  sign  judgment  for 
want  of  an  appearance,    Blair  v. 
Weaver.  xi.  84 

3.  Entering  an  attorney's  name  on  the 
margin  of  the  docket  opposite  the 
defendant's  name  is  not  a  sufficient 
appearance,  where  by  the  practice 
of  the  Court  an  entry  of  the  appear- 
ance must  be  made  in  the  docket. 
Lyon  v.  Waldron.  xiii.  164 

APPLICATION. 

See  EJECTMENT,  7.  LANDS,  3,  9.  10, 
11,  12.  WARRANT  AND  SURVEY, 
13,  32,  33,  35,  36. 

1.  If  an  application  for  land  be  des- 
criptive and  due  diligence,  be  used, 
the  title  commences  from  the  ap- 
plication.    If  it  be  loose,  it  dates 
from  the  survey,  unless  the  party 
forfeit  his  right  by  misconduct.  Lil- 
ly v.  Paschal's  Executors,      ii.  394 

2.  A  title  by  application  and  survey 
may  be  abandoned.  Ibid. 

3.  When  an  application  was  made  in 
1767  for  lands,  including  an  improve- 
ment which  was  made  in  1762,  the 
omission  of  the  improver  to  apply 
•within  six  months  from  the  opening 
of  the  office,  or  to  produce  a  certifi- 
cate of  the  nature  of  his  improve- 
ment, or  of  the  time  of  its  commence- 
ment, is  a  forfeiture  of  all  pretension 


to  carry  the  title  farther  back  than 
the  date  of  the  application.  Burns 
v.  Swift.  ii.  436 

4.  Whether  an  application  is  fraudu- 
lent, is  properly  submitted  to  the  ju- 
ry, M'llvaine  v.  M'llvaine.  vi.  559 

APPOINTMENT. 

See  EVIDENCE,  48.    OFFICES,  1,  4, 

5.  POWERS,  2. 

APPRAISEMENT. 
See  INTESTATE,  1. 

APPRENTICE. 

See  COVENANT,   12.    HABEAS  COR- 
PUS, 1. 

1.  The  consent  of  a  parent  or  guardian 
of  an  apprentice,  as  well  as  that  of 
himself,  is  necessary  to  give  validity 
to  an  assignment  of  an  indenture. 
Commonwealth  v.  Vanlear.       i.  248 

2.  Aldermen  have  the  same  power  in 
relation  to  this  subject  as  justices  of 
the  peace.  Ibid, 

3.  An  indenture    of  apprenticeship 
may  be  vacated  by  the  consent  of  all 
the  parties  to  it.  Graham  v.  Graham. 

i.  330 

4.  An  indenture  executed  by  one  as 
master  and  next  friend  of  an  appren- 
tice, is  void.   The  master  is  not  suc/i 
a  next  friend,  as  is  contemplated  by 
the  act  of  the  29th  of  September, 
1770.  Commonwealth  v.  Kendig. 

i.  366 

5.  In  the  binding  of  an  infant  appren- 
tice, by  the  overseers  of  the  poor,  it 
isnot  necessary  that  the  infant  should 
join  in  the  indenture.  Commonwealth 
v.  Jones.  iii.  158 

6.  The  assent  of  the  parties  necessary 
to  ijjive  validity  to  an  assignment  of 
an  indenture  of  apprenticeship  must 
be  certified  by  the  justice,  or  at  least 
expressed  in   writing  before  him, 
and  attached  to  the  instrument  at 
the  time  of  such  assignment.    Parol 
proof  afterwards  will  not  suffice. 

Ibid. 

7.  An  indenture  binding  an  apprentice 
to  a  man,  his  heirs  and  assigns,  with- 
out naming  executors,  cannot  be  as- 
signed by  nis  executors.  Common- 
wealth v.  King.  iv.  109 

8.  Query,  Whether  the  executor  is 
liable  on  the  covenants  to  provide 
meat,drink,  and  clothing,  &c.  though 
not  liable  on  the  covenants  to  in- 
struct. Ibid. 

9.  The  mother  of  an  infant,  though 
married  to  a  second  husband,  is  a 
parent  within  the  meaning  of  the 
act  of  the  29th  of  September,  1770, 
and  may  give  her  assent  to  an  in- 
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denture  of  apprenticeship,  indepen- 
dently of  her  husband.  Common- 
wealth v.  Eglee.  vi.  340 

10.  An  indenture  of  apprenticeship, 
executed  in  England,  for  instruction 
in  an  art  which  does  not  require  the 
apprentice  to  leave  the  kingdom, 
ceases  to  be  obligatory  on  his  remo- 
val to  this  countiy,  although  it  does 
not  appear  that  he  accompanied  his 
master  through  compulsion.   Com- 
monwealth \.  Deacon.  vi.  526 

11.  A  writing  without  seal  is  not  an 
indenture  of  apprenticeship  within 
the  meaning  of  the  act  of  assembly. 
Commonwealth  v.  Nilbank.     x.  416 

APPROPRIATION. 

1.  Where  A.  was  indebted  to  B.  on  a 
quantum  meruit  for  services  per- 
formed, and  B.  drew  a  draft  at  sight 
for  a  part  of  his  claim  in  favour  of 
C.  upon  A.,  which  A.  refused  to 
pay,  but  afterwards  gave  B.  a  check 
tor  the  amount  of  the  draft,  saying 
that  "  it  was  in  full  of  the  draft;"  it 
was  held  that  B.  had  a  right  to  cre- 
dit the  check  to  his  own  general  ac- 
count for  services  performed,  and 
was  not  bound  to  appropriate  the 
amount  to  the  payment  of  the  draft, 
which,  being  dishonoured,  B.  and 
C.  had  a  right  to  consider  as  a  nul- 
lity. Ingraham  v.  flail.  xi.  78 

-•  Where  a  suit  is  brought  for  the  use 
of  a  party  who  is  discharged  as  an 
insolvent  debtor  pending  the  action, 
the  court  will  permit  such  action  to 
be  marked  for  the  use  of  the  as- 
signees, at  the  trial  of  the  cause. 

Ibid. 

3.  A  party  cannot  by  assigning  a  part 
of  his  claim  to  another,  divide  an  en- 
tire cause,  nor  by  any  means  sustain 
more  than  one  suit  for  it;  and  if  two 
suits  be  brought,  a  recovery  in  the 
first  is  a  conclusive  bar  to  the  se- 
cond. Ibid. 

\.  As  to  the  application  of  the  rule, 
(/uicquid  solvitur,  soMtur  ad  mo- 
diim  solvent  is.  Ibid. 

5.  General  rules  in  relation  to  the  ap- 
propriation of  payments.  Harker  et 
al.  v.  Conrad  et  al.  xii.  301 

APPROVED  PAPER. 

On  a  sale  for  approved  indorsed  pa- 
per, the  construction  of  law  is  fiafier 
which  might  to  be  afifiroved.  Guier 
and  Diehl  v.  Page.  iv.  1 

APPURTENANCES. 
See  DEED,  16. 

ARBITRATION. 

iS'ee    ACCOUNT     RENDER.    3,     4. 
"  voi .  xv. 


AGREEMENT,  10.  APPEAL,  10, 
18,  22,  25,  26.  ARBITRATORS. 
ASSAULT  AND  BATTERY,  3. 
AWARD,  13,23,24,  25.  BAIL, 
1,2.  CORPORATIONS,  22.  COSTS, 
5,16,17,19,23,24.  ERROR,  13, 
31,53,87.  EVIDENCE,  207,276, 
279,  331.  ILLEGAL  DEMAND,  2. 
REFERENCE,  PASSIM.  WRIT  OK 
ERROR,  9,  11,  14,  24. 

1.  One  rule  of  arbitration  was  taken 
out  in  an  action  of  ejectment  and  an 
action  of  covenant.   The  arbitrators 
awarded  that  they  confirmed  the  ar- 
ticle of  sale,  and  allowed  five  dol- 
lars to  the  plaintiff  as  damage." 
The  judgment  was  reversed  for  un- 
certainty in  the  award.    Kelly  v. 
Dougherty.  i.  434 

2.  The  com!  will  not,  upon  exceptions 
filed,  inquire  into  an  award  or  arbi- 
trators under  the  act  of  the  20th  of 
March,  1810,  unless  the  arbitrators 
have  misbehaved  in  the  execution 
of  their  duty.  Commonwealth  v.La- 

fitte.  ii.  106 

3.  The  court  refused  to  set  aside  an 
award  of  arbitrators,  because  one  of 
them,  before  the  business  was  con- 
cluded, inquired  of  a  stranger  whe- 
ther the  defendant  could  pay  a  cer- 
tain sum,  in  case  the  decision  should 
be  against  him.    Rheem  v.  Allison. 

ii.  112 

4.  The  court  has  no  power,  under  the 
act  of  the  20th  of  March,  1810,  to 
appoint  an  arbitrator,  in  the  room  of 
one  who  had  died  pending  the  arbi- 
tration.   Girard  v.  ftutchmson. 

ii.  188 

5.  Nor  has  it  power  to  strike  off  a  rule 
of  arbitration  against  the  consent  ot 
one  of  the  parties.  Ibid. 

6.  An  award  of  arbitrators,  when  en- 
tered on  the  docket  of  the  prothc- 
notary,  is  a  judgment  upon  which  ;i 
writ  of  error  lies;  but  although  erro- 
neous in  point  of  law,  it  cannot  while 
unreversed  be  annulled  collaterally 
in  another  action.  Zeiglerv.Zeigler. 

ii.  286 

7.  When  an  award  of  arbitrators  is  in 
issue,  the  arbitrators  may  be  exa- 
mined to  prove  what  they  decided 
upon.  Ibid. 

8.  If  arbitrators  do  not  meet  on  the 
day  appointed,  their  proceeding  af- 
terwards is  irregular.  Weir  v.  John- 
ston, ii.  459 

9.  The  affidavit  required  by  the  llth 
section  of  the  arbitration  law  of  the 
20th  of  March,  1810,  to  be  made  by 
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the  appellant,  his  agent  or  attorney 
may  be  made  by  the  attorney  at  law 
of  the  appellant.  Anderson  v.  Tit- 
ter, iii.  1 

10.  It  is  not  error,  that  it  does  not  ap- 
pear by  the  record,  that  the  defend- 
ant had  notice  of  the  time  and  place 
of  meeting  of  the  arbitrators.  Oji- 
penheimer  v.  Comly.  iii.  3 

11.  If  arbitrators  have  made  a  mistake 
by  filing  an  award  for  the  plaintiff 
in  replevin,  when  they  intended  to 
find  for  the  avowant,   they  cannot 
correct  it  by  filing  another  award. 
Christmas  v.  Thompson  et  al. 

iii.  133 

12.  The  court  in  which  such  award  is 
filed  may  send  it  back  to  correct  the 
mistake.  Ibid. 

13.  In  a  suit  against  two  executors, 
the  rule  of  arbitration  must  be  served 
on  both,  to  render  both  liable,  unless 
one  has  authority  from  the  other. 
Pcdan  v.  Cox.  iii.  245 

14  A  service  of  a  rule  of  arbitration 
on  the  defendant's  wife,  where  it 
does  not  appear  that  she  was  at 
home  at  the  time  of  the  service,  is 
not  good.  Ibid. 

15.  Where  three  suits  are  brought  to 
the  same  term,  on  promissory  notes, 
and  distinct  rules  ot  arbitration  taken 
out  in  each,  and  the  same  arbitrators 
are  chosen  in  each,  to  meet  at  the 
same  time  and  place,  the  arbitra- 
tors have  no  right  to  consolidate  the 
actions  and  make  one  award  without 
the  consent  of  the  defendant.  Groff 
v.  Musser.  iii.  262 

16.  In  a  proceeding  under  the  arbitra- 
tion act,  a  declaration  is  not  essen- 
tial. Sharp  v.  Kilgore.  iii.  387 

17.  An  arbitration  may  be  entered  at 
any  time  after  the  commencement 

.  of  the  action.  Ibid. 

18.  In  trespass  brought  in  the  Supreme 
Court,  no  declaration  was  filed,  and 
ai'bitrutors   awarded  two  hundred 
and  fifty  dollars.   Held,  on  proof  be- 
ing made,  that  before  the  arbitrators 
the  plaintiff's  demand  was  for  da- 
mages, amounting  to  thirteen  thou- 
sand dollars,  this  court  had  jurisdic- 
tion. Bazzire  v.  Barry.          iii.  461 

19.  The  plaintiff,  on  taking  out  a  sum- 
mons, may  proceed  to  arbitration, 
though  the  summons  be  not  served. 
Flanegan  v.  Negley.  iii.  493 

20.  It  seems,  that  account  render  is 
not  within  the  purview  of  the  arbi- 
tration law.    It  it  be,  the  arbitrators 
must  not  only  perform  the  office  of 
a  jury,  in  case  they  deem  the  de- 
fendant liable  to  account;  but  also 


of  creditors  in  settling  the  account. 
Therefore  an  award  merely,  that 
the  defendant  do  account,  is  bad. 
Jones  v.  Stratton.  iv.  76 

21.  An  affidavit  by  an  appellant  under 
the  llth  section  of  the  act  of  the  20th 
of  March,  1810,  that  it  is  not  for  the 
purpose  of  delay,  such  appeal  is  en- 
tered, but  because  he  believes  injus- 
tice has  been  done,  is  not  sufficient. 
The  affidavit  must  contain  the  word 
"Jirmty,"  applied  to  the  appellant's 
belief,  or  something  equal  to  it  in 
substance.   Thompson  v.  White. 

iv.  135 

22.  When  the  jurisdiction  of  the  arbi- 
trators has  completely  attached,  the 
cause  is  out  of  court,  and  the  court 
cannot  inquire  into  the  proceedings 
before  the  arbitrators;  the  only  re- 
medy is  by  appeal.  Ibid. 

23.  The  court  may  inquire  of  those 
things  which  the  law  requires  to  be 
done  before  the  jurisdiction  vests. 

Ibid. 

24.  If  it  should  appear  on  the  face  of 
the  award  that  the  arbitrators  had 
exceeded  their  jurisdiction,  or  that 
the  award  is  contrary  to  law,  it  is 
subject  to  reversal  on  a  writ  of  error, 
if  the  suit  be  pending  in  an  inferior 
court,  and  if  depending  in  this  court, 
it  may  be  set  aside.  Ibid. 

25.  Query,  Whether  an  inferior  court 
can  set  aside  an  award  in  such  cases. 

Ibid. 

26.  A  rule  of  arbitration,  under  the  act 
of  the  20th  of  March,  1810,  is  not 
vitiated  by  containing  a  submission 
of  all  matters  in  variance  between 
the  parties  in  the  cause,  instead  of 
"all   matters   in  variance   in  the 
cause  between  the  parties."  Shoe- 
maker v.  Meyer.  iv.  452 

27.  'Under  the  compulsory  arbitration 
act,  an  award  finding  generally  a 
sum  of  money  for  the  plaintiff,  but 
with  a  stay  of  execution  till  he  should 
tender  a  conveyance  from  himself 
and  wife,  with  special  warranty  of 
all  their  interest  in  certain  lands,  is 
not  good.  Nicholas  v.  Woljesberqer. 

v.  167 

28.  A  rule  of  reference,  under  the  ar- 
bitration act,  of  all  matters  in  vari- 
ance between  the  parties    in    the 
cause,  does  not  vitiate  the  proceed- 
ings, the  referees  can  act  only  in 
matters  connected  with  the  cause. 

Ibid. 

29.  Where  a  rule  of  arbitration  is 
entered  by  the  plaintiff  in  a  suit 
against  two  defendants,  he  cannot 
proceed  against  one  defendant  only, 
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and  obtain  judgment  against  him 
when  he  lias  not  given  notice  to  the 
other  defendant  of  the  rule  for  ap- 
pointing arbitrators,  Berentz  v.  J3i- 
ahofi.  v.  179 

30.  If  the  appellant,  on  an  appeal  from 
an  award  of  arbitrators,  pay  all  the 
costs  then  taxed  by  the  prothonota- 
ry,  the  appeal  is  valid  though  some 
of  the  costs  have  been  omitted.  Fra- 
leyv.  Nelson.  v.  234 

31.  The  remedy  for  the  costs  omitted 
is,  by  order  of  the  court  for  their 
payment,  and  attachment  on  non- 
compliance  with  such  order.     Ibid. 

32.  On  appeal  by  the  plaintiff  from  an 
award  of  arbitrators,  it  is  not  neces- 
sary that  he  should  join  in  the  recog- 
nizance. Boyce  v.  Wilkins.     v.  329 

.S3.  On  appeal  from  an  award  of  arbi- 
trators, the  costs  of  a  former  award 
in  the  same  suit,  which  was  set  aside 
by  the  court,  without  imposing  any 
terms,  must  be  paid  by  the  appel- 
lant Seely  v.  Barton.  v.  390 

34.  If  the  plaintiff,  after  a  capias  and 
bail  bond,  arbitrate  the  suit  and  ob- 
tain an  award  before  the  return  day 
of  the  cafiias,  special  bail  is  dispensed 
with.  Phillips  \.  Oliver.  v.  419 

35.  Where  an  award  of  arbitrators, 
under  the  act  of  the  20th  of  March, 
1810,   is    irregular,  the  party  ag- 
grieved has  two  remedies, — one  by 
appeal,  the  other  by  writ  of  error. 
If  he  adopt  the  former,  the  cause  is 
restored,  as  if  it  had  never  been  ar- 
bitrated, except  as  to  costs  accruing 
on  the  appeal.  Therefore  this  court 
will  not,  on  a  writ  of  error  founded 
on  errors  in  the  trial  in  the  court  be- 
low, revise  errors  in  the  proceedings 
under  the  arbitration  law.  I^entz  v. 
Stroh.  vi.  34 

,56.  A  scire  facias  on  a  judgment,  on  a 
report  of  arbitrators,  may  be  referred 
to  arbitration  under  the  act  of  the 
20th  of  March,  1810.  Hill  v.  Cram- 
ford,  viii.  477 

37.  If  there  are  several  distinct  suits 
between  plaintiff  and  defendant,  they 
may  all  be  referred  to  the  same  per- 
sons, and  a  ntle  of  court  may  be  ta- 
ken out  in  one  of  the  suits,  and  an 
award  made  on  it,  unmixed  with 
the  others.  Toddv.  Rough,      x.  18 

38.  It  need  not  appear  that  service  of 
notice  of  the  appointment  of  arbitra- 
tors was  proved,  if  it  appear  by  the 
record  that  the  defendant  acknow- 
ledged service  of  the  notice.  Kirk 
\.  Eaton.  x.  103 

39.  It  seems  the  court  will  not  inquire 
whether,  after  the  appointment  of 


the  arbitrators,  the  party  had  legal 
notice  of  their  time  and  place  of 
meeting,  if  the  report  of  the  arbitra- 
tors state  that  he  had  legal  notice. 

Ibid. 

40.  If  the  prothonotary  fixes  the  time 
of  meeting  of  the  arbitrators  at  a  pe- 
riod less  distant  than  the  law  pre- 
scribes, in  the  absence  of  the  oppo- 
site party.and  without  his  agreement, 
the  judgment  is  erroneous.        Ibid. 

41.  It  need  not  appear  in  the  proceed- 
ings of  arbitrators,  that  they  met  on 
the  day  apppointed  for  their  meet- 
ing.   It  seems  the  court  would  pre- 
sume, where  nothing  appeared  to 
the  contrary,  that  their  first  meet- 
ing was  on  the  day  appointed.  Kim- 
ble  v.  Sounders.  x.  193 

42.  It  is  not  error  that  it  does  not  ap- 
pear in  the  proceedings  of  arbitra- 
tors, that  the  parties  attended,  or 
any  hearing  was  had,  or  that  the  ar- 
bitrators were  sworn  or  affirmed. 
Negley  v.  Stewart.  x.  207 

43.  If  the  rule  for  the  appointment  of 
arbitrators  be  entered,  and  the  de- 
claration be  filed  the  same  day,  the 
award  is  good,  and  the  court  will  not 
inquire  which  was  prior  in  time. 
Tne  award  of  arbitrators  in  account 
render  under  the  act  of  the  20th  of 
March,  1821,  must  contain  an  ac- 
count, showing  the  balance  result- 
ing in  the  sum  awarded,  otherwise 
it  is  bad.  Wright  v.  Guy.        x.  227 

44.  In  account  render  between  part- 
ners, an  award  of  referees  under  the 
act  of  1705,  of  a  sum  of  money  to  the 
plaintiffs,  payable  by  instalments,  is 
good.  Geary  v.  Cunningham,  x.  230 

5.  One  arbitrator,  only,  attending  on 
the  first  day  of  meeting,  has  twwer 
to  adjourn,  though  one  party  DC  ab- 
sent, and  at  such  adjourned  meet- 
ing, (notice  having  been  given  to  the 
absent  party, )  he  may  appoint  other 
arbitrators  in  the  place  of  those  ab- 
sent. 

It  need  not  appear  in  the  proceed- 
ings that  such  appointments  were 
made  without  consulting  the  party 
present. 

An  arbitrator  present  declining  to 
act,  because  he  conceives  himself 
interested,  may  be  considered  as 
absent  within  the  meaning  of  the 
act  Stiles  v.  Carlisle  and  Hanover 
Turnpike  Company.  x.  286 

46.  Where  arbitrators  award  in  favour 
of  the  defendant,  and  the  plaintiff 
appeals,  if  he  recovers,  he  is  enti- 
tled to  the  costs  which  he  paid  on 
entering  his  appeal  as  well  as  those 
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•which  accrued  since.  The  rale  is 
the  same  when  the  award  is  for  a 
sum  in  favour  of  the  plaintiff,  and  he 
appeals  and  recovers  a  greater  sum. 
Commonwealth  v.  Shannon. 

xiii.  109. 

47.  In  ejectment  by  vendor  to  recover 
back  land  sold  but  not  conveyed,  an 
award  for  a  sum  of  money  is  bad. 
Montgomery  v.  Patterson,  xiii.  150 

48.  Though  a  rule  of  arbitration  be 
entered  on  a  return  day  of  the  writ, 
and  is  therefore  irregular  under  the 
arbitration  act,  yet  the  appearance 
of  the  defendant  before  the  arbitra- 
tors and  going  into  a  defence,  cures 
the  irregularity  and  makes  an  award 
against  him  good.    Hosier  v.  Poe. 

xiii.  231 

ARBITRATION  AND  AWARD. 
See  BAIL,  1,  2.  ILLEGAL  DEMAND,  2. 

1.  Upon  an  appeal  from  an  award  of 
arbitrators  finding  a  sum  of  money 
to  be  due  from  the  plaintiff  to  the 
defendant,  if,  on  the  trial  in  the  court 
below,  the  plaintiff  refuse  to  submit 

,to&  nonsuit  on  the  recommendation 
of  the  court,  it  is  error  to  refuse  to 
permit  the  defend  ant  to  give  a  set-off 
in  evidence,  on  the  ground  that  the 
plaintiff  has  not  supported  his  case. 
Lewis,  surviving  Executor  of  Lewis, 
v.  Culberson,  Administrator  of  Van- 
lear.  xi.  59 

2.  If  the  plaintiff  after  having  entered 
an  appeal  from  an  award  of  arbitra- 
tors, suffer  a  voluntary  nonsuit,  the 
award  becomes   an  absolute  judg- 
ment.    Hostetter  et  al.  Kaufman. 

xi.  146 

3.  In  an  action  on  a  joint  and  several 
bond,  against  one  of   the  co-obli- 
gors, in  which  the  defendant  relied 
upon  an  award  of  arbitrators,  in  a 
suit  brought  on  the  same  bond  against 
the  administrators  of  a  deceased  co- 
obligor,  finding  that  the  plaintiffs  had 
no  cause  of  action,  from  which  award 
an    appeal    was  entered,  but  the 
plaintiffs  upon  the  trial  of  the  ap- 
peal suffered   a  voluntary  nonsuit: 
field  that  the  plaintiffs  could  not  show 
that  the  nonsuit  was  suffered  by  sur- 
prise, in  consequence  of  a  witness 
for  the  defendant  in  that  suit  having 
sworn  to  a  fact  which  if  true  was  fa- 
tal to  their  cause  of  action,  but  who, 
it  had  since  been  discovered,  was 
perjured.  Ibid. 

4.  An  award  of  arbitrators  in  full  force, 
in  favour  of  a  defendant  in  a  suit  on 
a  joint  and  several  bond  against  one 
of  the  co-obligors,  is  a  bar  to  a  subse- 


quent action  on  the  same  bond 
against  another  co-obligor.  Ibid. 

,  If  an  appeal  from  an  award  of  arbi- 
trators be  withdrawn,  the  award  be- 
comes an  absolute  judgment.  Swan 
v.  Scott.  xi.  155 

,  If  the  party  appealing  from  an 
award  of  arbitrators,  pay  all  the 
costs  which  are  taxed  at  the  time  of 
the  appeal,  the  appeal  is  good, 
though  other  costs  are  taxed  with- 
in the  20  days  of  which  he  has  notice. 
Steward  v.  Jewell.  xi.  359 

.  The  arbitration  act  of  the  20th  of 
March,  1810,  does  not  embrace  ac- 
tions founded  upon  penal  statutes. 
Therefore  if  the  defendant  arbitrate 
the  cause,  and  upon  an  award  being 
filed  against  him,  enter  an  appeal, 
and  the  verdict,  on  the  trial  of  the 
appeal,  be  for  a  less  sum  than  the 
award,  it  nevertheless  carries  costs. 
Buck-waiter  v.  The  United  States. 
xi.  193 

ARBITRATION  LAW. 

That  part  of  the  llth  section  of  the  act 
of  the  20th  of  March,  1810,  which  re- 
quires the  payment  of  costs  before 
the  entry  of  an  appeal,  does  not  vio- 
1  ate  the  constitution.  M(  rinnnM  v 
Schell. 


M'Donaldv. 
vi.  240 


ARBITRATORS. 

See  APPEAL,  17,  18,  28,  29.  ARBI- 
TRATION, PASSIM.  AWARD,  PAS- 
SIM. COSTS,  5,  16,  17,  19,  21.  23. 
24.  ERROR,  13,  31,  53,  87.  PRAC- 
TICE, 4,  27. 

1.  Arbitrators  need  not  reduce  their 
proceedings  to  writing;  but  if  they 
do  and  on  the  face  of  them  it  appear 
that  they  have  acted  illegally,  it  is 
error.  M' Entire  \.  M'Elduff.  i.  19 

2.  When  a  majority  of  the  arbitrator 
attended,  they  may  proceed  to  sup- 
ply the  place  of  one  who  does  not 
attend,  even  in  the  absence  of  the 
defendant,  if  no  sufficient  excuse  be 
made  for  his  absence.  Ibid. 

3.  It  is  not  necessary  that  arbitrators 
should  be  sworn  before  they  adjourn. 
Boone  v.  Reynolds,  i.  231. — JZckert 
v.  Sheetz.  vi.  275 

4.  If  the  award  be  not  transmitted 
within  seven  days  to  the  prothono- 
tary,  the  arbitrators  merely  forfeit 
their  pay,  but  the  award  is  not  void. 

i.  231 

5.  In  a  proceeding  before  arbitrators 
there  is  no  reason  for  a  declaration 
or  statement,  if  the  parties  think  pro- 
per to  go  on  without  it.     Frey  v. 
Vanlear.  i.  435 

6.  Arbitrators  adjourned  to  a  day  cer- 
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tain,  and  did  not  meet  on  that  day; 
but  met  at  a  subsequent  day,  ex- 
amined a  witness  in  the  absence  of 
the  party,  and  without  notice  of  the 
meeting,  and  made  award:  //<?/</ that 
their  proceedings  were  irregular  and 
the  judgment  reversed.  Ibid. 

7.  If  two  causes  between  the  same 
parties  are  investigated  and  decided 
by  the  same  arbitrators  at  the  same 
time,  they  are  entitled  to  be  paid 
only  for  the  number  of  days  actually 

•  spent  in  the  investigation  of  both 
cases,  and  cannot  make  a  distinct 
charge  for  each  case.  Girard  v. 
Hutchinaon.  iv.  81 

8.  If  one  arbitrator  only  attend  at  the 
time  and  place  appointed  for  their 
first  meeting,  he  may  adjourn  with- 
out appointing  other  arbitrators  in 
the  place  of  those  who  are  absent, 
if  neither  party  request  that  their 
places  may  be  filled  by  a  new  ap- 
pointment; and  an  award  afterwards 
made  bv  the  original  arbitrators  is 
good.  Stealy  v.  Irvine  et  al.    vi.  128 

9.  It  is  no  objection  to  an  award  of  ar- 
bitrators that  the  defendant  had  no 
notice  of  the  adjournment  made  at 
their  first  meeting,  if  he  attended  at 
the  prothonotary's  office  when  they 
were  appointed.    Eckert  v.  Sheetz. 

vi.  275 

10.  When  notice  of  the  time  and  place 
of  appointing  abitrators  under  the 
act  of  the  20th  of  March,  1810,  has 
been  served  on  two  only  out  of  three 
defendants,  the  prothonotaty  has  no 
authority  to  appoint  arbitrators  for 
all  the  defendants.     Marshall  et  al. 
v.  Lowryetal.  vi.  281 

ARRAIGNMENT. 
See  INDICTMENT. 

ARREST. 

1.  A  witness  attending  before  a  magis- 
trate to  give  his  deposition  under  a 
rule  of  the  court  in  A  suit  depending, 
will  be  discharged,  if  arrested  on  hi? 
return  from  the  magistrate's  office, 
under  a  writ  from  the  District  Cour 
of  the  United  States,  in  a  suit  for  pe- 
nalties.    United  States  v.  Edme. 

ix.  147 

2.  Such  application  may  be  made  in  the 
absence  of  the  defendant,  on  the  affi- 
davit of  his  attorney  and  after  bai 
given.  Ibid. 

ARTICLES  OF  AGREEMENT. 
See  ACTION,  28.     AGREEMENT,  8,  9 
DEED,  11.     EVIDENCE,  40, 41,  190, 
191.    JUDGMENT,  1,  2,  27.  PLEAD- 
ING, 9,  20,  34,  49. 


\rticles  of  agreement  for  the  sale  of 
land  are  evidence,  notwithstanding 
a  deed  afterwards  executed  under 
them,  in  a  suit  on  bonds  given  in  pur- 
suance of  the  articles,  to  show,  that 
the  bonds  were  given  for  certain  lands 
and  that  the  articles  contained  a 
a  stipulation  that  the  bonds  should 
not  be  paid  without  six  months'  no- 
tice, which  circumstance  was  con- 
cealed from  the  defendants,  who 
were  sureties  in  the  bonds.  Ander- 
son's Executors  v.  Long.  x.  55 

ASSAULT  AND  BATTERY. 

Set  INDICTMENT,  22,  27,  42. 

1.  If  a  man  raise  his  hand  against  ano- 
ther, within  striking  distance,  and 
at  the  same  time  say,  "  If  it  were 
not  for  your  grey  hairs,"  &c.  this  is 
no  assault;  because  the  words  ex- 
plain the  action  and  take  away  the 
idea  of  an  intention  to  strike.  Com- 
monwealth v.  Eyre.  i.  347 

2.  On  a  conviction  for  an  assault  and 
battery  with  intent  to  kill,  a  sentence 
to  be  confined  in  the  jail  and  peni- 
tentiary house  of  the  city  of  Phila- 
delphia for  the  term  of  three  years, 
"  to  be  fed  and  clothed  in  the  man- 
ner pointed  out  by  the  act  of  assem- 
bly in  such  case  made  and  provided" 
is  erroneous.     Scott  v.    The  Com- 
monwealth, vi.  224 

3.  In  an  action  of  assault  and  batteiy, 
if  the  plaintiff  die  after  an  appeal  by 
the  defendant  from  an  award  of  ar- 
bitrators in  favour  of  the  plain<-iff,  his 
representatives  cannot  be  substitu- 
ted, and  the  award  is  at  an  end.  Mil- 
ler v.  Umbehouer.  x.  31 

ASSESSOR. 
See  EVIDENCE,  258.    OFFICER,  3. 

ASSIGNEE. 

See  ACTION,  17.    ADMINISTRATOR, 
13.   CONNECTICUT  TITLE,  4,  8. 

1.  Covenant  by  an  assignee  of  the  re- 
version under  the  statute  32  Henry 
8th,  c.  34,  is  transitory;  but  debt  by 
an  assignee  of  the  reversion  is  local. 
Hemwoodv.  Cheeseman.        iii.  500 

2.  Assignees  under  a  commission  of 
bankruptcy  issued  in  England,  can- 
not support  an  action  in  their  own 
names;  but,  it  seems,  if  no  adverse 
claim  appears,  they  may  be  marked 
as  the  cestui  que  use  of  a  judgment, 
obtained  in  the  name  of  the  bankrupt 
as  plaintiff,  and  the  defendant  can- 
not object  to  payment  on  that  ground. 
Byrne  v.  Walker.  vii.  483 

3.  Where  the  assignees  of  a  debtor 
have  sold  the  property,  and  received 
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money  enough  to  pay  all  the  debts  of 
the  assignor,  an  action  will  lie  against 
them,  (if  all  have  received  the  mo- 
ney, and  all  ai-e  equally  liable,)  to 
compel  payment  to  a  creditor,  whose 
claim  against  the  assignor  is  esta- 
blished. Rush  v.  Good.  xiv.  226 

4.  But  whether  an  action  can  be  sup- 
ported for  a  pi*oportion  or  rateable 
share  of  the  debt  claimed  by  the  plain- 
tiff, until  he  has  proceeded  against  the 
assignees,  so  far  as  to  have  a  dividend 
declared  and  distribution  ordered,  as 
directed  by  the  act  of  the  24th  of 
March,  1818,  "  to  compel  assignees 
to  settle  their  acounts,"  8cc.  quaere? 

Ibid. 

5.  A  count  against  such  assignees,  set- 
tingforththe  assignment,  naming  the 
defendants  as  trustees,  and  averring 
that   they    had    collected  money 
enough  to  pay  all  the  debts  of  the 
assignoi',  may  be  joined  with  a  count 
for  money  had  and  received,  in  which 
the  defendants  are    not  named  as 
trustees;  both  counts  charging  them 
p  ersonally.  Ibid. 

6.  But  under  such  a  declaration,  the 
plaintiff  can  only  recover  the  money 
actually  received  by  the  defendants, 
and  not  what  with  due    diligence 
they  might  have  received.        Ibid. 

7.  If  several  papers  purporting  to  be 
accounts  of  the  assignees  of  a  debtor, 
or  some  of  them,  be  found  together 
in  the  prothonotary's  office,  one  of 
which  papers  purports  to  exhibit 
the  property  unsold,  a  second  the 
property  sold,  a  third  the  sums  paid 
to  the  different  creditors,  a  fourth 
the  debts  still  due,  &c«,   and  they 
were  all  filed  at  the  same  time,  they 
make  together  but  one  account;  and 
if  one  of  them  be  given  in  evidence 
against  the  assignees,  it  makes  the 
others  evidence  for  them ;  and  this 
•whether  they  are  considered  public 
or  private  papers.     And  if  it  be  al- 
leged, that  one  of  the  papers  was 
made  out  since  the  commencement 
of  the  suit,  and  this  does  not  dis- 
tinctly appear,  the  whole  should  go 
to  the  jury,  with  directions  to  disre- 
gard the  one  objected  to,   if  "they 
should  be  of  opinion  that  it  was  not 
put  in  with  others,  before  the  com- 
mencement of  the  suit.  Ibid. 

ASSIGNMENT, 

See  APPRENTICE,  1,  6.  ASSUMPSIT, 
2,  6.  BILL  OF  EXCHANGE,  4,  12. 
EJECTMENT,  69.  EVIDENCE,  187, 
245.  FRAUD,  7.  INSOLVENTS,  1,2, 
5,  6,  9,  12,  15.  RELEASE,  6,  11. 
SET-OFF,  9, 13, 14,  17. 


1.  A.  and  B.  pai-tncrs  in  trade,  con- 
veyed to  C.  "  all  their,  the  said  A. 
B's.  real  and  personal  estate,  whatso- 
ever and  wheresoever,  8cc."  intrust 
to  sell  the  same,  collect  the  debts 
due  to  the  partnership,  and  out  of 
the  proceeds  of  the  sale  and  the 
debts  collected  to  pay  the  debts  of 
the^rm.     The  deed  recited  an  in- 
tention to  provide  for  the  payment 
of  the  joint  debts;  but  nothing  was 
said  of  an  intention  to  pay  the  sepa- 
rate debts   of  either  partner,    and 
throughout    the    instrument    their 
names  were  mentioned  together.  At 
the  time  of  the  assignment  the  part- 
nership did  not  hold  any  real  pro- 
perty; but  A.  was  the  owner  of  a  real 
estate  in  hi s  separate  capacity.  Held 
that  the  separate  real  estate  of  A. 
passed  by  the  assignment.   Wharton 
v.  fisher.  ii.  178 

2.  Where  a  bond  has  been  assigned 
agreeably  to  the  act  of  the  28th  of 
May,  1715,  a  payment  made  by  the 
obligor  to  the  obligee  before  notice 
of  the  assignment  is  good.  Bury  v. 
Hartman.  iv.  175 

3.  Where  an  assignment  was  made 
"  in  trust  to  pay  the  debts  due  the 
following   persons,  viz:"  and    then 
followed  the  names  and  debts;  and  a 
debt  due  one  creditor  was  put  down 
"  about  11,000  dollars,"  which  was 
in  fact  upwards  of  13,000  dollars, 
held  that  the  trust  included  the  lat- 
ter sum.  Browne  v.  Weir.       v.  401 

4.  H.  and  Co.  endorsed  four  promis- 
sory notes  amounting   together  to 
$2053  57,  for  the  accommodation  of 
the  firm  of  C.  A.  and  I.  which  were 
delivered  to  F.  and  W.  for  goods  sold 
by  the  latter  toC.,  A.  and  I.  Before 
the  notes  became  due  and  while  they 
were  in  the  hands  of  F.  and  W.,  C., 
A.  and  I.  made  an  assignment  in  trust 
to  pay,  "1st.  The  following  named 
persons  (naming  them)  the  following 
sums,  &c.  for  money  lent,  &c. "  2d. 
To   pay  and  satisfy  the  following 
named  persons,  the  following  sums, 
beingfor notes  lent  and  endorsements, 
to  w'it;  H.  and  Co.  $2053  57;  to  F. 
and  W.  $6490.     Preferences  were 
given  to  several   other  persons  by 
name.     It  was  provided  by  the  as- 
signment that  no  one  of  the  debts 
should  have  any  preference  or  pri- 
ority in  the  order  of  payment,  but 
should  be  paid  rateably  and  in  equal 
proportions,  according  to  their  re- 
spective amounts  out  of  the  monies 
to  be   recovered   until  the  whole 
should  be  paid  and  satisfied.  It  also 
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contained  a  proviso  that  no  one  of 
the  fiersons,  creditors  preferred  and 
named  as  aforesaid,  should  recover 
their  proportions  upon  whose  paper 
the  assignors  shoud  be  or  remain 
endorsers  until  they  should  have 
taken  up  the  said  notes  or  otherwise 
freed  them  from  their  responsibility 
as  endorsers-  On  the  day  of  the 
date  of  the  assignment,  F.  and  W. 
executed  a  release  to  the  assignors. 
At  the  time  of  the  execution  of  the 
assignment,  C.  A.  and  I.  were  not 
indebted  to  H.  &  Co.  who,  on  the 
contrary  were  indebted  to  the  as- 
signors. Held  that  the  preference 
was  not  given  to  H.  and  Co.  person- 
ally but  to  the  four  notes  endorsed 
by  them,  and  that  F.  and  W.  in 
whose  hands  they  were,  might  re- 
cover the  amount  of  them  in  an  ac- 
tion brought  in  the  name  of  H.  and 
Co.  for  their  use.  Heilner  et  a/-  v. 
Imbrie  et  at.  vi.  401 

5.  Assignment  by  a  debtor  to  trustees 
in  trust,  first  for  the  payment  of  spe- 
cific debts,  secondly  for  the  payment 
of  all  the  other  debts  of  the  assignor 
(except    notes    and   endorsements 
made  by  him  for  the  accommoda- 
tion of  others)  in  full,  if  the  money 
be  sufficient;  if  not,  then  in  just  anci 
equal  proportions;  and  after  paying 
the  debts  of  the  second  class,  then 
thirdly  to  pay  certain  others;  and  if 
uny  surplus  should  remain,  then  to 
pay  the  same  to  the  assignor,  his 
executors,  &c. :  provided,  that  be- 
fore  payment    of  any  of  the  said 
debts,  the  creditors  should  release 
within  a  certain  period.     Held  that 
a  creditor  of  the  second  class  who 
did  not  release  within  the  period 
prescribed,  was  not  entitled  to  a  di- 
vidend, notwithstanding  he  executed 
:i  release  before  the  assignees  had 
declared  or  paid  a  dividend,  and  a 
surplus  remaining  after  paying  the 
second  class  of  creditors.    Cheerver 
\.  Imlay.  vii.  510 

6.  If  creditors  release  under  an  assign- 
ment by  the  debtor,  in  trust  to  pay 
their  respective  demands  in  full,  the 
surplus  to  go  to  the  debtor  and  the 
fund  prove    sufficient    to    pay  the 
whole  debt  and  part  of  the  interest 
up  to  the  payment  of  the  last  divi- 
dend, they  are  entitled  *o  receive 
such  interest.     Scott  v.  Morris, 

ix.  123 

7.  An  assent  to  an  assignment  to  ab- 
sent persons  will  be  presumed,  when 
it  is  made  for  a  valuable  considera- 


tion,  and    is    beneficial   to   them. 
North  v.  Turner.  ix.  244 

8.  An  assignment  of  personal  property 
by  which  the  right  of  property  pas- 
ses, draws  after   it  a  constructive 
possession    on  which   the    assignee 
may  maintain  trespass.  Ibid. 

9.  If  a  debtor  assign  his  property  to  a 
creditor  in  consideration  of  a  debt 
really  due,  upon  a  secret  trust  that 
he  shall  receive  a  benefit,  either  by 
a  return  of  part  of  the  property,  or 
a  loan  of  it  on  beneficial  terms,  and 
the  transaction,  taken  altogether, 
has  a  direct  tendency  to  protect  the 
property  of  the  debtor  from  other 
creditors,  the  assignment  is  fraudu- 
lent and  void.     Passmore  et  al.  v. 
Eldridge  et  al.  Assignees  of  Brown. 

xii.  198 

10-  Where  an  assignment  described 
certain  property  in  so  vague  a  man- 
ner that  it  was  impossible  to  say 
whether  it  was  comprehended  in  the 
assignment  or  not;  //e/rfthat  a  notice, 
before  the  interest  of  any  third  per- 
son had  attached,  to  the  person  in 
whose  hands  the  property  was, 
given  by  one  of  the  assignees,  that 
the  property  had  been  assigned  to 
them,  by  deed  of  a  certain  date,  and 
requesting  him  to  consider  it  for  their 
use  and  subject  to  their  order,  to 
which  was  attached  a  writing  signed 
by  the  assignor:  "I  confirm  the 
above,"  though  not  an  original  ap- 
appropriation,  amounts  to  a  declara- 
tion, identifying  the  property  intend- 
ed to  pass  by  the  deed;  and  that 
therefore  it  was  error  to  instruct  the 
jury  that  such  a  paper  was  no  more 
than  a  construction  by  the  parties  of 
the  original  assignment  and  of  no 
more  weight  than  that  of  any  other 
persons.  Ibid. 

11.  Assignment  by  B.  B.  of  all  the  ef- 
fects 01  the  late  firm  of  Y.  and  B., 
B.  B.  and  Co.,  and  of  B.  B.,  in  trust 
to  pay  such   creditors  of  the  late 
firm  o'f  Y.  and  B. ,  and  of  B.  B.  and 
Co.,  as    shall    release   all    claims 
against  the  said  late  firm  of  Y.  and 
and  B.  and  against  the  said  B.  B. 
and  Co.,  within  a  certain  time,  the 
plaintiff,  a  creditor  of  B.  B.  and  Co. , 
executed  a  release  within  the  time 
prescribed  of  all  claims  against  the 
firm  of  B.  B.  and  Co.     Held,  not  to 
be  conformable  to  the  provisions  of 
the  assignment.     Sheepshanks  et  al. 
v.  Cohen  et  al.  xiv.  35 

12.  The  Pennsylvania    Agricultural 
and  Manufacturing  Bank,   in  pait 
payment  of  their  banking  house  by 
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them  sold  to  T.  and  I.  H.,  received 
an  assignment  from  one  who  was 
himself  the  assignee  of  a  judgment, 
against  W.  and  M.  B. ;  the  assignors 
ot  the  judgment  in  both  instances 
guarantying  its  payment.  Between 
the  date  of  the  first  and  second  as- 
signment, other  judgment  creditors 
of  W.andM.B.  had  sold  their  proper- 
ty, and  a  surplus  from  the  proceeds 
was  left  in  the  sheriff's  hands.  Held, 
that  whether  or  not  the  second  as- 
signor was  liable  on  his  guarantee, 
before  the  bank  pi-oceeded  against 
the  sheriff,  depended  on  whether  the 
bank,  at  the  time  of  taking  their  as- 
signment, knew  of  the  execution  is- 
sued and  proceedings  thereon.  liar- 
wood  v.  Ramsey.  xv.  31 

ASSIGNMENT  IN  TRUST  FOR 
CREDITORS. 

Assignment  in  trust  to  pay  creditors  of 
the  first  class  their  debts,  creditors 
of  the  second  class  their  debts,  the 
payments  to  be  made  rateably  in  pro- 
portion to  their  respective  demands, 
and  creditors  of  the  third  class,  in 
the  same  terms  as  those  of  the  se- 
cond; provided,  that  no  creditor 
should  be  entitled  to  receive  a  divi- 
dend unless  he  executed  a  release  in 
30  days.  There  being  funds  suffi- 
cient to  pay  the  creditors  of  the  first 
and  second:  class  in  full,  and  a  divi- 
dend to  those  of  the  third  class. 
Held  that  a  creditor  of  the  first  class 
not  releasing,  was  not  entitled  to 
judgment.  Wilson  v.  Knefipley. 

x.  439 

ASSIGNMENT  OF  BREACHES. 
See  JEOFAIL. 

In  a  suit  on  an  administration  bond,  it 
is  sufficient,  after  verdict,  if  one  of 
the  breaches  is  well  assigned;  for 
the  penalty  is  then  forfeited.  Carl 
v.  The  Commonwealth,  ix.  63 

ASSUMPSIT. 

See  ACTION,  1,  14.  BANKRUPT,  2,  3. 
CONSIDERATION,!, 2,3.  EVIDENCE, 
82.  123,  127,  331.  FORMER  RECO- 
VERY, 1,  2.  JOINT  CONTRACT,  1. 
JOINT  SUIT,  1,  2,  3.  PARTNERS,  9. 
PARTNERSHIP,  1.  RESTITUTION,  3. 

1.  When  the  defendant  applied  to  A. 
and  requested  him  to  pay  to  B.  out 
of  the  money  of  the  plaintiff,  or  of 
other  persons  expected  to  be  in  his 
hands  a  sum  of  money,  for  the  use  of 
the  defendant,  and  A.  did  apply  the 
money  of  the  plaintiff  to  the  use  of 
the  defendant  in  a  payment  to  B. ,  the 
law  will  raise  an  assumption.  In 


such  a  case,  if  the  defendant  was  un- 
der a  misapprehension,  as  to  the 
funds  from  which  the  payment  to 
B.  was  made,  n«  interest  should  be 
allowed  further  back  than  the  de- 
mand of  the  plaintiff.  The  rule  is, 
to  allow  interest  when  the  defendant 
has  retained  the  money  unlawfully 
and  against  his  consent.  Brown  v. 
Campbell.  i.  176 

9.  Assumpsit  lies  against  a  corpora- 
tion on  an  implied  contract.  Over- 
seers of  North  Whitehall  v.  Over- 
seers of  South  Whitehall.  iii.  117 

3.  Where  a  pauper  was  chargeable 
to  a  township  which  was  divided,  it 
was  held  that  the  overseers  of  the 
poor  of  one  of  the  townships,  which 
maintained  him  after  the  division, 
might  sustain  assumpsit  against  the 
overseers  of  the  poor  of  the  other 
township  for  a  rateable  proportion 
of  the  expense  of  maintenance. 

Ibid. 

4.  An  agreement  by  the  defendant  to 
pay  the  plaintiff  a  certain  sum  per 
diem,  is  good  evidence  in  indebitatus 
assumpsit  for  work,  labour  and  ser- 
vices.    Miles  v.  Moodie.        iii.  211 

5.  If  the  defendant  occupied  land,  by 
the  consent  and  permission  of  the 
plaintiff,  the  jury  may  presume  a 
promise  to  pay  a  reasonable  rent. 
Henivood  v.  Cheeseman.        iii.  500 

6.  Assumpsit   lies  here  for  the  use 
and  occupation  of  land  in  Jersey. 
This  action  is  founded  on  privity  of 
contract,  not  of  estate.  Ibid. 

7.  Assumpsit  for  work,   labour  and 
services,  does  not  lie  to  recover  pi- 
lotage, where  the  plaintiff  left  the 
vessel  by  the  master's  order,  though 
the  master  agreed  to  pay  him  the 
pilotage,  if  by  law  he  was  entitled  to 
it.     The  declaration  should  be  on 
special  agreement.     Donaldson  v. 
Fuller.  iii-  505 

8.  A.  i-equested  B.  to  guarantee  a  note 
in  his  place,  and  warranted  the  pay- 
in  ant.     Just  before  the  note  became 
due  he  cautioned  B.  to  see  the  note 
paid  or  protested,  and  declared,  that 
if  renewed,  he  would  have  nothing 
to  do  with  it.     B.,  notwithstanding, 
renewed  the  note  for  a  part  with  an 
additional  endorser.part  having  been 
paid  by  the  drawer.     A.  afterwards 
being  told  what  was  done,  said  to  the 
holder  "never  mind,  I  will  pay  it; 
and,  speaking  of  the  additional  en- 
dorser, said,  "he  is  as  good  as  the 
bank  and  I  will  warrant  the  pay- 
ment."   This  note  not  being  paid,  ii 
was  protested  and  paid  by  B.   Held. 
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that  in  a  suit  by  B.  against  A. ,  there 
was  no  error  in  the  judge's  leaving  it 
to  the  jury,  that  in  case  they  thought 
the  plaintiff's  proceedings  had  been 
ratified  he  mignt  recover  in  an  inde- 
bitatus  assum/isit,  for  money  paid  to 
the  use  of  A.  Hassinger  v.  Solms. 

v.  4 

9.  An  agreement  to  forbear  to  sue  for 
a  debt,  payable  in  futuro,  is  a  good 
consideration  for  a  promise,  by  a 
third  person,   to   pay   such  debt. 
Johnesv.  Potter.  v.  519 

10.  If  a  father  holds  a  legal  title  to 
land  in  trust  for  his  son,  and  they 
agree  to  sell  the  land,  and  the  father 
receives  the  purchase  money,  and 
promises  to  pay  the  debts  of  his  son, 
a  creditor  ot  the  son,  who  had  pre- 
viously obtained  judgment  against 
the  son,  and  levied  on  the  land,  may 
sustain  assum/tsit  formoney  had  and 
received,  against  the  father.    Flem- 
ing v.  Alter.  vii,  295 

11.  Laying  a  consideration  executed 
in  assumfisit,  without  a  previous  re- 
quest, is  bad   on  demurrer,  but  is 
cured  by  verdict.     Stoever  v.  Stoe- 
•ver.  ix.  434 

12.  On  a  mortgage  of  land,  with  au- 
thority to  the  mortgagee  to  sell  after 
a  certain  time,  and  to  pay  the  sur- 
plus, if  any,  after  satisfying  the  debt 
to  the  mortgagor,  if  there  is  no  cove- 
nant or  special  agreement  to  pay, 
indebitatus  assumfisit  lies  for  money 
had  and  received  for  a  surplus  aris- 
ing from  the  sale.  Ibid. 

13.  One  tenant  in  common  cannot 
maintain  assum/isit  against  another 
to  recover  back  the  price  of  certain 
ore  paid  by  the  former  to  the  latter, 
under  the  mistaken  supposition  that 
the  latter  had  an  exclusive  title  to 
the  land  where  the  ore  was  dug,  the 
proper  remedy  is  account  render. 

14.  Indebitatus  assumfisit  will  not  lie 
by  a  person  claiming  title  against 
one  who  enters  on  land  as  a  trespas- 
ser, and  receives  the  profits,  to  re- 
cover their  value. 

15.  It  seems  that  money  paid  voluntari- 
ly, by  one  knowing  or  having  the 
means  of  knowing  his  rights,  cannot 
be  recovered  back  by  him.    Irvine 
v.  Hanlin.  x.  219 

16.  Counts  in  assumfisit,  stating  pro- 
mises to  the  plaintiff,  as  administra- 
trix, may  be  joined  in  the  same  de- 
claration with  counts  stating  promi- 
ses to  the  intestate  in  his  lifetime. 
Stevens  v.  Greirg.  x.  234 

17.  The  plaintiff"  cannot  recover  hi 
indebitatus  assumfisit  for  work  and 
VOL.   XV. 


labour,  the  amount  stipulated  to  be 
paid  him  by  the  defendant  by  a  spe- 
cial agreement  for  services  to  be 
done,  during  a  certain  time,  when 
the  plaintiff  has  not  performed  the 
services,  but  has  been  discharged  by 
the  defendant  before  the  time  ex- 
pires, and  is  thereby  prevented  from 
performing  them :  he  must  resort  to 
an  action  on  the  special  agreement. 
Algeo  v.  Jlltreo.  x.  235 

18.  If  a  creditor  for  goods  sold,  &c. 
receive  a  chose  in  action  as  a  collate- 
ral security,  and  payment  is  not  ob- 
tained from  it,  he  may  recover  on 
the  general  assumption,  and  is  not 
obliged  to  resort  to  an  action  on  the 
special  agreement,  under  which  the 
security    was   received.      Leas   v. 
James.  x.  307 

19.  Declaration  in  assumpsit  against 
executors,  stating  that  the  testator 
covenanted,  if  he  died  first,  that  the 
plaintiff  should  have  a  certain  por- 
tion of  his  estate,  that  such  portion 
came  to  defendant's  hands  after  his 
death,  and  they  promised  as  execu- 
tors to  deliver  it  to  plaintiff.     Held, 
that  sealed  articles  of  agreement 
between  the  plaintiff  and  testator, 
by  which  the  latter  entered  into  the 
covenants  stated  in  the  narr,  were 
not  evidence.  Landisv.Urie.  x.  317 

20.  In  an  action  of  indebitatus  assumfi- 
sit, evidence  cannot  be  given  of  a 
sale  of  a  growing  crop.     Executor 
of  Lewis,   surviving  fiartner   of 
Long,  v.  Culbertson,  Adm.  of  Van- 
lear,  &c.  xi.  48 

21.  A  count  setting  forth  that  A.,  in 
consideration  that  B.  at  his  special 
instance  and  request,  would  become 
bound  to  C.  by  his  writing  obliga- 
tory, in  the  sum  of  §2000,  condition- 
ed for  the  payment  of  $1000  on  a 
certain  day,  assumed  upon  himself, 
and  promised  the  said  B.  to  indem- 
nify him,  and  save  him  from  all  loss 
by  the  said  writing  obligatory;  and 
then  averring  that  B. ,  giving  credit 
to  the  said  assumption,  did  become 
bound  to  the  said  C.   in  the  bond 
above  described,  and  that  A.  had 
failed  in  the  performance  of  his  pro- 
mise.    Suit  having  been  brought  on 
the  bond,  and  B.  having  been  com- 
pelled to  pav  the  money  mentioned 
in  the  condition,  is  good,  without 
stating  on  what  account  the  bond 
was  given.     Bull   v.  Allen  et  aL 
Jtv'r.  of  Allen.  xl  52 

22.  A  count  stated  that  A.,  being  a 
Manager  and  President  of  the  Little 
Conestoga  Turnpike  Company,  and 

2  L 
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B.  being  agent  of  the  Company,  and 
a  loan  of  money  having  been  nego- 
tiated with  C.,  for  the  use  of  the 
Company;  A.,  in  consideration  that 
B.  would  become  bound  to  C.  in  a 
writing  obligatory,  (such  as  is  de- 
scribed in  the  first  count,)  promised 
to  indemnify  him;  and  that  B.,  trus- 
ting to  his  promise,  did  become 
bound,  &c.  A  breach  was  then  set 
forth,  as  in  the  first  count.  Held, 
that  this  count  set  forth  a  sufficient 
consideration.  Ibid. 

23.  A.  being  manager  and  president 
of  a  Turnpike  Company,  and  B. 
being  agent  of  the  company,  and  a 
loan  of  money  having  been  negoci- 
ated  with  C.  for  the  use  of  the  com- 
pany, A.  in  consideration  that  B. 
would  become  bound  to  C.  in  a  bond, 
conditioned  for  the  payment  of  1000 
dollars,  on  a  certain  day,  promised 
to  indemnify  him,  and  save  him 
harmless  from  all  loss  which  might 
accrue  from  his  having  executed 
the  bond.  B.  received  from  C. 
$,1000,  for  which  he  gave  him  his 
bond,  and  B.  paid  the  money  to  the 
treasurer  of  the  company,  for  which 
he  received  their  bond  payable  to 
himself.  This  bond  was  afterwards 
given  up  by  B.,  and  the  debt  of 
one  thousand  dollars,  as  well  as  other 
debts  to  other  persons,  included  in 
another  bond  for  ten  thousand  dol- 
lars, given  by  the  company  to  K.  and 
H.  It  was  alleged  by  the  plaintiff, 
that  this  bond  for  ten  thousand  dol- 
lars was  given  to  K.  and  H.  in  trust 
for  the  several  persons  whose  debts 
•were  included  in  it,  but  of  this  there 
was  no  positive  proof,  neither  was  it 
proved  that  B.  transferred  the  com- 
pany's bond  for  one  thousand  dol- 
lars to  K.  and  H.  or  that  he  received 
any  other  consideration  for  giving  it 
up  than  the  bond  to  K.  and  H.,  in 
•which  it  was  included.  Held-,  that 
JB.,  by  receiving  the  bond  from  the 
company,  did  not  discharge  A.  from 
his  assumption. 

Held,  also,  that  it  was  not  error  to  re- 
fuse to  charge  the  jury,  that  putting 
the  amount  of  the  bond  for  one  thou- 
sand dollars  into  the  bond  for  ten 
thousand  dollars,  and  giving  up  the 
former,  and  amalgamating  that  mo- 
ney with  the  money  of  others,  was  a 
discharge  of  the  defendant  from  all 
liability  upon  any  promise  to  indem- 
nify which  had  been  proved.  Whe- 
ther the  large  bond  was  taken  in 
trust  for  B.  and  other  persons  whose 
debts  were  covered  by  it,  was  a  sub- 


ject of  inquiry  for  the  jury.  It  was 
also  a  subject  of  inquiry,  whether 
the  defendant  was  privy  to  the  giving 
up  of  the  bond  of  one  thousand  dol- 
lars by  B.,  and  assented  to  it;  for,  if 
he  did  assent  to  it,  he  was  not  dis- 
charged from  his  responsibility, 
though  it  seems  he  would  have  been 
discharged  if  the  first  bond  had  been 
given  up,  and  the  second  taken  with- 
out his  knowledge.  Ibid. 

24.  Where  a  judgment  creditor,  in 
pursuance  of  an  arrangement  with 
the  debtor,  purchases  the  real  pro- 
perty of  the  latter,  through  an  agent 
to  whom  the  conveyance  was  made, 
and  who  in  turn  conveys  to  the  judg- 
ment creditor,  no  money  having  been 
paid  by  any  one,  and  the  judgment 
on  the  trial"  of  an  issue,  dh'ected  for 
that  purpose,  having  been  found  col- 
lusive and  vacated,  the  trustee  to 
whom  all  the  property  of  the  debtor 
has  been  assigned  under  the  insol- 
vent law,  cannot  maintain  an  action 
against  the  purchaser  for  money  had     • 
and  received,  to  recover  the  nominal 
price  for  which  the  property  sold  at 
auction.  Huntsecker  v.  Heiney.  xi.  250 

25.  If  the  sale  is  fraudulent  as  regards 
creditors,  the  trustee  may  recover 
the  property  by  ejectment;  or  if  he 
chooses  to  affirm  the  sale,  and  go 
for  the  purchase  money,  he  may 
proceed  by  assumfisit  on  the  special 
contract,  unless  the  price  has  been 
secured  by  specialty.  Ibid. 

26.  The  assignment  of  a  judgment,  in 
the  absence  of  express  warranty  or 
fraud,  gives  rise  to  no  implied  as- 
sumfisit on  the  part  of  the  assignor. 
Jackson  v.  Crawford.  xii.  165 

27.  A  promise  by  a  debtor,  after  the 
execution  of  a  voluntary  release  un- 
der seal  by  the  creditor  at  the  debt- 
or's request  to  pay  the  balance  of 
the  debt,  is  founded  on  a  sufficient 
consideration,  and  is  binding.   Wil- 
ling v.  Peters.  xii.  177 

28.  In  a  suit  for  not  executing  a  bond 
which  the  defendant  promised  the 
plaintiff,  in  consideration  of  having 
seduced  her,  and  begotten  on  her 
body  a  bastard  child,  the  whole  mo- 
ney for  which  the  bond  was  to  be 
given  is  recoverable:  there  can  be 
no  subsequent  suit  for  such  money. 
Shenk  v.  Mingle.  xiii.  29 

29.  Indebitatus  assumfisit  lies  to  re- 
cover back  money  obtained  by  the 
defendant  from  the  plaintiff  mala 

Jide^  or  by  deceit.  Mathers  v.  Pear- 
son, xiii.  258 

30.  If,  upon  the  execution  of  an  assign- 
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nient  of  a  bond  and  mortgage  under 
seal,  and  in  the  presence  of  two  wit- 
nesses, which  neither  contains  a  gua- 
rantee of  the  sufficiency  of  the  mort- 
gaged premises  and  the  solvency  of 
the  mortgagor,  nor  states  that  it  is 
without  recourse  to  the  assignor,  the 
assignor  declare,  that  the  mortgaged 
premises  are  worth  double  the  sum  | 
for  which  they  are  mortgaged,  that 
the  mortgagor  is  solvent  and  able  to 
pay  the  debt,  and  that,  if  he  should 
Fail  to  do  so,  he,  the  assignor,  will 
be  accountable  for  it,  and,  upon  be- 
ing requested  by  the  assignee  to  have 
the  guarantee  reduced  to  wri'ing,  he 
reply,  that  it  is  unnecessary,  that 
there  are  witnesses  present  who  can 
establish  the  fact,  an  action  of  as- 
sum/isit  may  be  maintained  by  the 
assignee  against  the  assignor  upon 
this  parol  guarantee.  Overton  v. 
Tracey.  xiv.  311 

31.  It  is  no  objection  to  such  an  action, 
that  no  notice  was  given  to  the  as- 
signor of  the  failure  of  the  mortga- 
gor to  pay  the  debt,  or  of  the  sale 
under  the  mortgage:  unless  it  appear 
that  the  assignor  was  prejudiced  by 
want  of  notice,  or  could  have  re- 
ceived any  benefit  from  notice.  Ibid. 

ATTACHMENT. 

See  ARBITRATION,  31.  ERROR,  12. 
PRACTICE,  20.  REGISTER'S  COURT, 
1. 

1.  A  proceeding  by  attachment  against 
a  vessel,  under  the  act  of  the  9th  of 
February,  1793,  is  a  civil  action, 
•within  the  meaning  of  the  act  of  the 
30th  of  March,  1811;  and,  after  the 
passing  of  that  law,  ought  to  have 
been  transferred  from  the  Common 
Pleas  to  the  District  Court.   Shifi 
Portland 'v.  Lewis.  ii.  197 

2.  Appearance  to  a  foreign  attach- 
ment, entry  of  special  bail  to  dis- 
solve the  attachment,  and  confession 
of  judgment  by  the  defendant  for  a 
smaller  sum  than  the  amount  claim- 
ed, are  not  a  waiver  of  the  right  of 
the  defendant  to  maintain  an  action 
against  the  plaintiff  in  the  attach- 
ment, for  maliciously  and  wrongful- 
ly suing  out  a  writ  of  foreign  attach- 
ment against  him,  when  he  was  not 
Avithin  the  purview  of  the  attachment 
laws.  Foster  v.  Sweeney,     xiv.  386 

ATTACHMENT,  DOMESTIC. 

See  WRIT  OF  ERROR,  12. 

ATTACHMENT,  FOREIGN. 
1.  Where  money  is  attached  in  ano- 
ther state,  the  judgment  of  the  courts 


of  that  state,  founded  on  their  own 
laws,  touching  the  disposition  of  the 
money,  is  conclusive.  Moore  et  al. 
v.  Sfiackman.  xii.  287 

2.  And  where  both  the  defendants  in 
the  attachment,  and  their  general 
assignees  are  permitted  to  become 
parties  to  the  suit,  put  in  their  claim 
to  the  property,  and  are  heard  on  the 
merits  of  the  case,  it  ceases  to  be  an 
exfiarte  proceeding,  and  the  defend- 
ant and  their  assignees  are  bound  by 
the  judgment  of  the  court.         Ibid. 

3.  If  one  who  has  received  a  bill  of 
exchange  for  collection,  with  an  en- 
gagement to  pay  off  a  certain  pro- 
portion on  advice  of  its  acceptance, 
and  the  balance  on  advice  of  its  pay- 
ment, remits  it  to  his  correspondent 
in  New  Orleans,  with  instructions  to 
collect  it  for  his  account,  and  after- 
wards, in  consequence  of  the  expect- 
ed insolvency  of  theparty  from  whom 
he  received  the  bill,  directs  the  mo- 
ney to  be  attached  in  the  hands  of 
his  correspondent,  in  order  to  secure 
a  debt  due  to  a  foreign  merchant,  for 
whom  he  is  agent,  there  is  nothing 
fraudulent  in  the  transaction.     If 
there  had  been  any  fraud,  it  was  the 
duty  of  the  defendants  in  the  attach- 
ment, who  had  intervened  and  be- 
come parties  to  the  proceeding,  to 
allege  the  fraud  in  the  court  in  which 
the  action  was  depending.         Ibid. 

4.  In  decreeing  that  the  money  at- 
tached should  be  paid  to  the  plaintiff 
in  the  attachment,  the  court  at  New 
Orleans  by  plain  inference  decided, 
that  it  was  not  the  property  of  the 
person  who  had  received  the  bill  for 
collection.    But  if  his  correspondent 
suffered  judgment  to  go  against  him 
by  fraudulent   collusion   with   the 
plaintiff  in  the  attachment,  it  would 
have   presented    a   different  case. 

Ibid. 

5.  If  after  the  order  to  lay  the  attach- 
ment, but  before  it  was  laid,  the  per- 
son who  gave  the  order  received  no- 
tice of  a  general  assignment,  by  the 
party  from  whom  he  had  received 
the  bill  for  collection,  it  was  not  con- 
trary to  law  to  continue  the  attach- 
ment for  the  benefit  of  a  person  who 
was  not  a  citizen  of  Pennsylvania. 

Kid. 

ATTAINDER. 

The  land  of  one  attainted  of  treason  by 
the  act  of  the  legislature  of  Penn- 
sylvania of  the  6th  of  March,  1778, 
is  not  restored  to  him  or  his  heirs  by 
the  6th  article  of  the  treaty  of  peace 
with  Great  Britain,  though  the  state 
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has  not  sold  the  land,  nor  even  known 
its  position.   Dietrich  v.  Mateer. 

x.  151 

ATTORNEY. 

See  ACTION,  22.  AGENT,!.  DEED,  9. 
SHERIFF'S  SALE,  2,  3. 

1.  Under  the  rule  of  this  court  which 
requires  that  no  person  shall  be  ad- 
mitted an  attorney  of  the  court,  un- 
less he  has  served  a  regular  clerk- 
ship within  the  state  "  to  some  prac- 
tising attorney  or  gentleman  of  the 
law  of  known  abilities,"  a  clerkship 
to  a  judge  of  this  court,  or  to  the 
president  of  one  of  the  courts  of 
conrtmon  pleas  is  sufficient;  and  the 
construction  should  be  the   same, 
were  the  expression,  "or  gentle- 
man of  known  abilities."  Common- 
wealth ex  rel.  Brackenridge  v.  Judges 
of  the  Court  of  Common  Pleas  of 
Cumberland  county.  i.  187 

2.  An  act  done  by  an  attorney  is  valid, 
if  it  appears  he  did  it  as  attorney, 
whether  it  be  done  in  the  principal's 
name,  or  in  the  attorney's,  as  such. 
Fulweiler  \.  Baugher.  xv.  45 

ATTORNEY  AT  LAW. 
See  PRACTICE,  17,  35. 

1.  A  suit  cannot  be  sustained  by  a  gen- 
tleman of  the  bar  against  his  client 
for  a  compensation  for  services,  over 
and  above  the  attorney's  fee  allowed 
by  act  of  assembly.     But  if  a  client 
gives  a  note  or  bond  for  such  com- 
pensation, an  action  lies   thereon. 
Mooney  v.  Lloyd.  v.  412 

2.  An  attorney  at  law,  on  record,  is 
authorized  to  do  those  things  only 
•which  pertain  to  the  conducting  of 
the  suit;  and  has  no  jx>wer  to  make 
a  compromise  by  which  land  is  to  be 
taken  instead  of  money.  Huston  v. 
Mitchell.  xiv.  307 

ATTORNEY  IN  FACT. 
See  DEED,  9. 

AUCTION. 

See  VENDOR  AND  VENDEE,  1. 

AUCTIONEER. 

See  WITNESS,  6. 

1.  It  is  not  lawful  for  an  auctioneer  to 
place  goods  intended  for  sale,  in  the 
public   streets.    Commonwealth  \. 
Passmore.  i.  217 

2.  Supposing  the  corporation  of  the 
city  to  possess  the  right  of  authoriz- 
ing a  nuisance,  the  ordinance  of  Ja- 
nuary 18th,  1790,  merely  exempts 
auctioneers  from  the  penalties  im- 
posed upon  others  who  obstruct  the 
streets,  and  leaves  the  law,  as  to 
them  as  it  was  before.  Ibid. 


3.  Query,  Whether  an  action  to  reco- 
ver the  price  of  goods  sold  at  auction, 
can  be  sustained  in  the  name  of  the 
auctioneer  only?  Harris  v.  Smith. 

iii.  20 

4.  If  goods  are  sent  to  auction,  with 
directions  to  the  auctioneer  to  dis- 
pose of  them  at  a  certain  average 
advance  on  the  invoice  price,  and  he 
sell  them  for  less  than  the  limited 
price,  an  action  may  be  maintained 
against  him  for  the  difference  be- 
tween the  limited  price  and  that  for 
which  the  goods  were  sold.  Steele  et 
al.  v.  Ellmaker.  xi.  86 

5.  An  auctioneer,  who,  in  addition  to 
his  registered  auction  store,  has  a 
separate  establishment  for  the  sale  of 
household  furniture,  is  liable  to  in- 
dictment under  the  act  of  the  29th 
of  March,  1824.  Wood  v.  Common- 
wealth, xii.  213 

AUDITORS. 
See  JUDGMENT,  9.    ORPHANS' 

COURT,  10. 

The  compensation  to  the  auditors  of 
the  county  of  Philadelphia  for  set- 
tling the  accounts  of  the  guardians 
of  the  poor  of  the  city  and  districts 
is  to  be  paid  out  of  the  county  trea- 
sury. Commonwealth  ex^rel-  Patton 
v.  County  Commissioners.  ix.  251 

AVERAGE. 

See  INTEREST,  7. 

1.  Where  a  vessel  is  voluntarily  run 
on  shore  with  a  view  of  preserving, 
as  far  as  possible,   both  ship  and 
cargo,  and  in  consequence  thereof 
is  lost,  the  loss  is  to  be  repaired  by 
a  general  average.   Gray  v.  Wain. 

ii.  229 

2.  The  value  of  a  vessel,  lost  under 
circumstances  which  entitle  her  to 
contribution,  in  general  average,  is 
to  be  estimated  at  the  price  she 
would  have  borne  in  the  place  where 
the  voyage  commenced,  deducting 
the  expense  of  carrying  there,  and 
making  a  reasonable  allowance  for 
any  deterioration  she  may  have  suf- 
fered, up  to  the  time  when  the  loss 
happened.  Ibid. 

AUTHORITY. 

See  AGENT,  1,  4,  9,  10.  COUNTY 
COMMISSIONERS,  3,  9,  10.  EVI- 
DENCE, 140.  PAROL  SALE,  1,  2,  3. 

A.  by  deed  granted  to  the  proprietors 
of  lots  in  the  town  of  B.  a  piece  of 
land  "to  be  applied  only  for  public 
uses,  for  the  benefit  of  the  present 
and  succeeding  inhabitants,  to  be  by 
the  proprietors  of  lots  in  the  said 
town,  applied  and  improved  in  the 
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persons  of  their  delegates  or  trus- 
tees, or  otherwise,  as  a  majority  of 
the  said  inhabitants  may  from  time 
to  time  order  and  direct,  and  for  no 
other  purpose  whatsoever. "  It  was 
held,  that  a  lease  for  ten  years,  made 
by  the  burgess  and  council,  (the  town 
having  been  incorporated  after  the 
grant,)  with  the  approbation  and 
consent  of  a  majority  of  the  inhabit- 
ants, to  an  individual  who  was  to 
erect  a  warehouse  on  the  premises, 
and  at  the  expiration  of  the  term 
deliver  it  to  the  lessors  in  good  or- 
der, was  within  the  scope  of  the 
powers  granted  by  the  deed,  Gregg 
v.  Iri»h  et  ux.  vi.  211 

AWARD. 

Sec  APPEAL,  15,  16,  21.  ARBITRA- 
TION, 1,  2,  3,  6,  7,  20,  24,  25,  46, 
47.  ARBITRATORS,  8,  9-  COSTS, 
5,  16,  17,  19,  21,  23,  24.  ERROR, 
31,  53,  87.  PAROL  EVIDENCE,  8. 
PRACTICE,  4.  REFEREES,  1,  2. 

1.  The  mere  entry  of  an  appeal  by  a 
plaintiff  from  an  award  of  arbitra- 
tors, does  not  annul  the  award,  if  he 
afterwards  suffers  a  nonsuit.  Kingv. 
Sloan.  i.  77 

2-  An  appellant  may  relinquish  his 
appeal,  and  in  that  case  the  award 
remains  in  force.  Ibid. 

3-  An  award  of  referees  in  ejectment 
is  not  conclusive  of  title.  Duer  v. 
Boyd.  i.  203 

4-  An  award  for  more  than  one  hun- 
dred dollars,  by  referees  appointed 
in  an  amicable  suit,  before  a  justice 
of  the  peace,  is  not  a  good  award, 
either  under  the  act  of  assembly  or 
at  common  law.  M^KUlifi  v.  M'Ail- 
lifl>  ii.  489 

5.  An  award  under  a  voluntary  sub- 
mission, that  the  party  should  give 
security  for  the  payment  of  certain 
sums  of  money  to  A-,  or  her  agent, 
if  required,  is  void  for  uncertainty. 
Barnet  v.  Gibson.  iii.  340 

6.  In  an  award,  the  sum  for  which 
judgment  is  to  be  entered,  must  be 
expressly  mentioned,  or  reference 
be  made  to  something  extrinsic,  by 
which  it  may  be  ascertained.  Burk- 
holderv.  M'Ferran.  iii.  421 

7.  A  writ  of  error  lies  on  the  report  of 
arbitrators  appointed  under  the  act 
of  the  20th  of  March,  1810.  Sicard 
v.  Peterson.  iii.  468 

8.  An  award  by  such  arbitrators  of  a 
sum  of  money  to  the  plaintiffs,  "  on 
condition  of  giving  possession  to  the 
defendant  of  the  goods,  chain  ma- 
chinery, and  other  articles,  belong- 


ing to  the  factory,  lately  under  the 
direction  of  the  plaintiffs,"  is  void 
for  uncertainty.  Ibid. 

9.  An  award  in  a  suit  on  a  policy  of  in- 
surance, that  proof  had  not   been 
produced,  sufficient  to  establish  a 
claim  against  the  defendant,  is  as 
much  as  saying,  that  the  plaintiff 
had  no  cause  of  action,  and  is  final 
and  conclusive.    M'Dermott,  v.  U: 
S.  Ins.  Co.  iii.  604 

10.  An  award  having  been  made  in 
two  actions  submitted  to  the  same 
arbitrators,  the  court  set  it  aside. 
Comm.  v.  Marts,  iv.  81 

11.  An  award  ought  to  be  certain  and 
final.     If  arbitrators  award  a  sum 
of  money  to  be  paid  as  the  considera- 
tion of  a  tract  of  land,  and  add  that 
all  the  legal  and  equitable  claims 
against  the  land,  are  to  be  deducted 
from  the  award,  without  finding  the 
amount  of  such  claims,  the  award  is 
bad.     Sfialdinsr  v.  Irish.        iv,  322 

12.  An  award  directing  money  to  be 
paid  by  instalments  is  bad.     Shoe- 
maker v.  Meyer.  iv.  452 

13.  If  two  defendants  enter  a  rule  of 
arbitration  and  an  award  be  given 
against  one  only,  the  construction  of 
law  is  that  it  is  in  favour  of  the  other. 
Lents  v.  Stroh.  vi.  34 

14.  An  award   ot  arbitrators  finding 
for  the  plaintiff  a  certain  sum,  "  to 
be  paid  at  the  time  the  plaintiff  will 
make  a  correct  deed  of  conveyance 
to  the  heirs  of  J.  M.  for  two  and  a 
half  acres  of  land,"  without  describ- 
ing the  land,  is  bad  for  uncertainty. 
Murray's  Adminixtraton  v.  Bru- 
ner.  vi.  276 

15.  An  award  by  arbitrators  appoint- 
ed by  the  agreement  of  some  of  the 
children  of  an  intestate,  and  the  hus- 
bands of  some  others,  directing  one 
of  the  parties  to  the  submission  to 
take  the  land  of  the  intestate  at  the 
appraisement  and  to  pay  a  certain 
sum  to  the  children  of  the  intestate, 
is  bad ;  because  it  cannot  vest  the 
land  in  such  party  without  a  con- 
veyance, which  is  not  directed  ;  and 
because    the    husbands    submitted 
without   their    wives.      Miller  v. 
Moore.  vii.  164 

16.  If,  by  an  agreement  in  writing  to 
refer  under  the  act  of  1705,  it  be  sti- 
pulated that  the  award  shall  be  un- 
der the  hands  and  seals  of  the  arbi- 
trators, an  award  under  their  hands 
without  their  seals,  is  bad.     Rea  v. 
Gibbons.  vii.  204 

17.  Referees  under  the  act  of  1705,  are 
not  authorized  to  find  the  facts  spe- 
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daily,  and  submit  the  law  to  the 
court.  The  report  must  be  good  fier 
se  to  justify  the  entry  of  judgment 
upon  it.  Sutton  v.  Horn.  vii.  228 

18.  If  an  award  of  referees  in  the 
court  below,  is  good  on  its  face,  the 
court  will  not  on  a  writ  of  error  in- 
quire into  exceptions  made  to  the 
proceedings  of  the   referees  as  to 
matters  of  fact   or   of  law   before 
them;  and  if  the  evidence  and  docu- 
ments on  these  points  are  blended 
by  the  court  below,  with  the  record 
returned,  this  court  will  pay  no  re- 
gard to  them.     Harker  v.   Elliott. 

vii.  284 

19.  In  an  action  against  executors  on  a 
joint  bond,  given  by  the  testator  and 
another,  the  defendants  pleaded  a 
former    recovery.     Held,  that   an 
award  made  by  arbitrators  in  a  for- 
mer suit  on  the  bond  against  both 
obligors,  in  which  an  appeal  was  en- 
tered, but  the  defendant's  testator 
died,  during  the  pendency  of  the  ap- 
peal and  the  other  defendant  disa- 
vowed it,  supported  the  plea.  Reed 
v.  Garivin's  Executors.        vii.  354 

20.  An  award  in  favour  of  the  plaintiff, 
of  a  sum  of  money,  and  of  several 
judgments,  the  amounts  and  dates 
of  which  are  mentioned,   together 
with  interest,  is  sufficiently  certain. 
White  v.  Jones.  viii.  349 

21.  The  court  have  no  power  to  alter 
an  award  of  arbitrators,  even  if  it  be 
illegal  on  the  face  of  it.    If,  there- 
fore, arbitrators  award  costs  to  a 
party  who  is  not  entitled  to  them, 
the  court  cannot  enter  judgment  on 
the  award  without  costs.      Post  v. 
Sweet.  viii.  391 

22-  A  suit  may  be  maintained  on  a 
bond  conditioned  to  perform  an 
award  of  arbitrators,  though  the 
award  was  given  in  an  action  before 
a  justice  for  an  amount  beyond  his 
jurisdiction,  and  his  judgment  on  it 
had  been  reversed  on  certiorari. 
Slocum  v.  Taylor.  viii.  399 

23.  Awards  at  common  law  are  to  be 

.  construed  according  to  the  intent  of  i 
the  parties,  and  so  as  to  quiet  all  diffe- 
rences. Buckley  \.Ellmaker.  xiii.  71 

24.  Arbitrators  may  give  damages  up 
to  the  date  of  the  award,  if  such  is 
the  general  intent  of  the  parties  ap- 
pai'ent  in  the  submission.  Ibid. 

25.  If  this  intent  were  doubtful,  the 
presumption  is,  where  damages  are 
given  up  to  the  date  of  the  award, 
that  none  were  sustained  after  the 
time  of  the  submission.  Ibid. 

26.  Arbitrators  at  common  law  cannot 


give  costs,  unless  expressly  author- 
ized. Ibid. 

27.  Award  of  a  certain  sum  to  the 
plaintiff,  "  which  is  to  be  in  full  of 
all  damages  and  costs  to  this  date," 
&c  :  it  appearing  by  the  submission 
that  the  costs  of  a  suit  pending  be- 
tween the  parties  were  agreed  to  be 
paid  by  the  plaintiff,  and  the  recital 
of  the  award,  stating  that  the  ques- 
tion of  damages  only  was  submitted, 
held,  to  mean   that  damages  only 
were  given,  in  full  discharge  of  all 
claims  by  the  plaintiff.  Ibid. 

28.  Ambiguous  language  in  awards  at 
common  law  is  to  be  construed  so  as 
to  support  the  award.  Ibid. 

29.  An  award  in  account  render  under 
the  arbitration  law  is  bad,  unless  it 
annex  to   the   report   an   account 
showing  the  balance  due.  Montgo- 
mery v.  Surge.  xiii.  112 

30.  Construction  of  awards.  Noble  v. 
Peebles.  xiii.  319 

31.  Prosecutions  for  assaults  and  bat- 
teries may  be  the  subject  of  refer- 
ence by  the  parties.  Ibid. 

32.  A  writ  of  error  does  not  lie  on  a 
decision  of  the  court  below,  setting 
aside  award  of  referees,  on  excep- 
tions founded   both  upon  law  and 
fact,  though  the  award  was  set  aside 
exclusively  upon  the  points  of  law, 
without  reference  to  the  exceptions 
founded  in  fact.    Gratz  v.  Phillifis. 

xiv.  144 

33.  Whether  an  award  shall  be  sent 
back  to  be  corrected  by  the   refe- 
rees, is  a  matter  which   rests    in 
the  discretion  of  the  court  below, 
and  in  which  this  court  has  no  right 
to  control  them.  Ibid. 

34.  If  several  trustees,  who  have  se- 
parately received  money,  agree  to 
enter  into  an  amicable  reference,  as 
defendants,  and  stipulate,  "  that  no 
advantage  shall  be  taken  as  to  the 
form  of  suit,  or  the  liability  of  the 
parties  in  it,"  an  award  against  them 
jointly  is  good.  Ibid. 

35.  In  a  scire  facias  against  the  heirs 
of  A. ,  and  the  terre-tenants  of  lands 
which  belonged  to  him,  issued  upon 
a  judgment  obtained  against  him  in 
his  lifetime,  an  award  of  arbitrators, 
under  the  act  of  the  20th  of  March, 
1810,  in  favour  of  the  plaintiff  for  a 
certain  sum,   "  to  be  levied  of  the 
lands  of  A.,  deceased,  or  that  de- 
scended to  the  heirs  through  or  by 
virtue  of  him,  the  said  A.,  deceas- 
ed,"is  bad,  for  uncertainty.  Kitchen 
v.  Funston.  xiv.  337 

36.  In  an  action  against  the  commis- 
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•  ,umcrs  oi  a  township,  an  award  of 
arbitrators,  that  the  defendants  shall 
pay  to  the  plaintiffs  a  certain  sum, 
"as soon  as  the  defendants  should 
be  in  possession  of  the  township 
funds  to  do  so, "  is  uncertain  and  bad. 
Williams  v.  Latidon.  xiv.  338 

37.  An  award  of  arbitrators,  under  a 
submission  at  common  law,  fixing  a 
boundary  line,  is  conclusive.  Davis 
ctal,  v.  Havard.  xv.  166 

BAIL. 

See  APPEAL,  10,  13.  ARBITRATION, 
34.  EXECUTION,  15,  24.  SUPREMK 
COURT,  l,  2.  WRIT  OF  ERROR, 
15. 

1.  The  defendant  cannot,  by  entering  j 
a  rule  of  arbitration  before  entering  : 
special  bail,  deprive  the  plaintiff  of 
special  bail.   Maus  v.  Sitesinger. 

ii.  421 

2.  But  if  the  plaintiff  file  his  statement, 
appear  by  attorney  and  plead  his  j 
cause  before  the  referees,  he  cannot 
afterwards  assign  for  error  that  the 
defendant  did  not  enter  bail.     Such 
conduct  is  an  acceptance  of  appear- ' 
ance  without  bail.  Ibid. 

3.  When  by  act  of  assembly,  the  bail 
has  ten  days  from  the  service  of  the 
scire  facias  to  surrender  his  princi- 
pal, he  is  not  deprived  of  the  right 
of  surrendering  him  during  that  time 
by  a  recognizance  entered  into  be- 
fore a  magistrate  to  surrender  within 
six  months.   Comnt.  v.  Kite.  vi.  399 

4.  It  is  not  necessary  in  order  to  charge 
the  bail  in  error,  to  sue  out  execu- 
tion against  the  principal.  Smith  v.  | 
Ramsay  et  al.  vi.  573  ! 

5.  A  positive  affidavit  of  a  debt  made 
before  a  justice  of  a  peace  in  Eng- 
land is  sufficient  to  hold  a  party  to 
special  bail-    Walker  et  al.  v.  Bam- 
ber  et  al.  viii.  61 

6.  Special  bail  has  until  the  quarto 
die  fiost  to  surrender  the  principal. 
M'Clurg  v.  Whitings  special  bail. 

ix.  24 

7.  If  the  principal  be  in  court  within 
the  four  days  ready  to  be  delivered 
up,  and  the  court  on  a  rule  to  show 
cause  why  he  should  not  be  surren- 
dered, hold  the  matter  under  advise- 
ment, without  committing  the  prin- 
cipal, he  may  be  surrendered  when 
the  court  makes  the  rule  absolute, 
although  the  four  days  have  expir- 
ed. Ibid. 

8.  Query.  Whether  an  order  for  an 
cxoneretur  be  the  subject  of  writ  of 
error.  Ibid. 

9.  If  the  plaintiff  takes  out  a  rule  for 


arbitration,  before  special  bail  is  en- 
tered, it  is  a  waiver  of  bail;  but  the 
defendant  has  no  right  to  enter  a  rule  ' 
before  he  has  put  in  bail.  If  he 
does,  and  obtains  an  award  in  his 
favour,  the  court  will  set  it  aside 
unless  the  plaintiff  consents  to  the 
proceeding  of  the  arbitrators.  Ab- 
nes  v.  Gelbaud.  xi.  9 

BAIL  BOND. 

See  ARBITRATION,  34.   WRIT  OF  ER- 
ROR, 15. 

1.  The  court  will  set  aside  proceed- 
ings in  a  bail  bond  suit,  where  the 
same  advantage  is  given  to  the  plain- 
tiff which  he  would  have  had  if  spe- 
cial bail  had  been  entered  at  the  re- 
gular time.     Union  Bank  of  JVew 
York\:  Kraft.  ii.  284 

2.  It  seems  that  a  suit  upon  a  bail  bond, 
commenced  after  special  bail,  in  the 
original  action,  has  been  entered, 
cannot  be  sustained.  Ibid. 

3.  Where  special  bail  has  been  delayed 
until  the  plaintiff  has  lost  the  oppor- 
tunity of  trying  his  cause,  as  soon  as 
he  might  have  done,  if  the  bail  had 
been  entered  within  six  weeks  after 
the  return  of  the  original  writ,  the 
bail  bond  must  stand  as  a  security  for 
the  debt  to  be  recovered.    M'Far- 

,   land  v.  Holmes.  v.  50 

BAILMENT. 

1.  A  voluntary  bailee,  without  reward, 
is  responsible  for  the   loss  of  the 
goods  intrusted  to  him,  only  in  cases 
of  gross  negligence.     Tomfikins  v. 
Saltmarsh.  xiv.  275 

2.  In  an  action  against   a  voluntary 
bailee,  for  the  loss  of  goods  by  care- 
lessness   and   negligence,  he  may 
give  in  evidence  his  own  acts  and  de- 
clarations, immediately  before  and 
after  the  loss,  to  repel  the  charge. 

Ibid. 

3.  But  the  defendant  cannot  himself  be 
examined,  to  prove  that  the  loss 
was  not  occasioned  bv  his  own  ne- 
glect, carelessness,  and  mismanage- 
ment Ibid. 

BAIL  PIECE. 
See  INSOLVENT  LAW. 

BANK. 

See  CORPORATION,  21.  EVIDENCE, 
317.  PROMISSORY  NOTES,  19,  23. 

1.  In  a  suit  brought  by  a  bank  to  re- 
cover the  amount  of  a  note,  a  re- 
ceipt signed  by  A. ,  who  was  presi- 
dent of  the  bank  but  did  not  sign  it 
as  such,  for  money  to  be  deposited  to 
the  credit  of  B.,  (a  payment  by 
whom  was  equivalent  to  a  pay- 
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ment  by  the  defendant,)  is  evidence, 
though  not  conclusive  against  the 
bank;  without  notice  of  the  receipt 
having  been  given  to  the  institution 
previous  to  the  trial.  Sterlingv.  The 
Susquehanna  and  Marietta  Trading 
Company.  xi.  179 

2.  Declarations  by  a  person  who  had 
been  president  of  the  bank,  but  who 
was  not  a  party  to  the  suit,  respect- 
ing payments  made  on  the  note,  are 
not  evidence  against  the  bank.  Ibid. 

3.  If  a  note  endorsed  in  blank  be  put 
into  bank  for  collection,  and  be  not 
withdrawn  after  it  is  protested,  the 
bank  may  support  an  action  upon  it, 
in  its  own  name.  Ibid. 

4.  One  who  is  elected  to  an  office  in  a 
corporation  by  the  body  in  which  the 
power  to  elect  is  vested,  but  by  a 
less  number  of  that  body  than  the 
charter  authorizes  is  an  officer  de 

facto,  and  his  acts,  at  least  as  they  re- 
spect third  persons,  are  binding  on 
the  corporation.  Baird  v.  Bank  of 
Washington.  xi.  41 1 

5.  Where,  therefore,  a  bank  was  go- 
verned by  13  directors,  five  of  whom 
were  a  quorum  for  the  business  of 
ordinary  discounts,  but  a  majority  of 
the  whole  number  was  required  for 
all  business,  and  the  directors,  at  a 
meeting  when  five  only  were  present, 
elected  G.  B.  to  fill  a  vacancy  in  the 
board,  and  at  another  meeting  when 
eight  were  present,  including  G.  B., 
agreed  by  a  note  of  six  to  one  (one 
having  retired  before  the  vote  was 
taken)  to  accept  the  real  estate  of  a 
debtor  in  satisfaction  of  a  debt  due  to 
the  bank,  G.  B.  voting  in  favor  of 
the  acceptance;  it  was  held  that  G. 
B.  having  come  into  the   direction 
under  the  colour  of  right,  was  not  a 
usurper,  but  an  officer  de  facto,  and 
consequently  that  the  contract  was 
binding  on  the  bank.  Ibid. 

6.  The  circumstance  of  G.  B.  being 
responsible  with  the  debtor,  does 
not  invalidate  the  contract  as  re- 
spects the  debtor,  unless  he  has  pro- 
cured the  arrangement  by  collusion 
with  the  directors,  or  some  of  them: 
but  the  liability  of  G.  B.  remains 
unaffected.  Ibid, 

7.  Where  by  an  act  of  incorporation  a 
bank  is  empowered  to  hold  "such 
lands  as  are  bona  fide  mortgaged  or 
conveyed  to  it  in  satisfaction  of  debts 
fireviously  contracted  in  the  course 
of  its  dealing,"    it   has  a  general 
power  to  commute  debts  really  due 
for  real  estate;  and  this  power  does 
not  depend  upon,  whether,  in  the 


opinion  of  the  jury,  the  debt  was  in 
danger;  and  prudence  required  that 
the  real  estate  should  be  taken  in 
satisfaction  of  it.  Ibid. 

8.  But  it  seems,  that  even  if  the  bank 
could  not  hold  such  real  estate,  the 
acquittance  of  the  debt  would  not  be 
void,  and  the  parties  remitted  to 
their  original  rights;  for  the  bank 
may  take  for  the  benefit  of  the  state, 
which  alone  can  take  advantage  of 
the  defect  of  title.  Ibid. 

9.  It  seems  too,  that  if  the  conveyance 
were  not  directly  to  the  bank,  but 
to  trustees,  with  a  view  not  to  per- 
manent   ownership,    but   to    raise 
money  by  a  sale  of  the  property,  it 
would  be  forbidden  neither  by  the 
letter  nor  the  spirit  of  the  act  of  in- 
corporation. Ibid. 

10.  The  only  ground  on  which  the 
whole  transaction  could  be  declared 
a  nullity,  would  be  such  a  fraud, 
practised  by  the  debtor  on  the  direc- 
tors, as  would  avoid  any  other  con- 
tract between  individuals  treating 
for  themselves;  or  collusion  with  the 
directors  to  sacrifice  the  interests  of 
the  bank  to  those  of  the  debtor.  Ibid. 

11.  A  stockholder  in  a  bank,  incorpo- 
rated under  the  act  of  assembly  of 
the  21st  March,  1813,  is  not  autho- 
rized to  transfer  his  stock,  while  he 
is  indebted  to  the  institution  on  a 
note  discounted  in  the  ordinary  way. 
Rogers  et  at.  v.  Huntingdon  Bank. 

xii.  77. 

12.  Where  a  stockholder,  who  was 
indebted  to  a  bank  on  a  note  dis- 
counted, and  also  for  an  instalment 
due  upon  the  capital  stock,  gave  a 
power  of  attorney  to  receive  the 
dividends,  in  his -own  name,  and  at 
the  same  time   another  power  of 
attorney  to  transfer  his  stock  to  the 
plaintiffs,  who  placed  in  the  attor- 
ney's hands  money  to  pay  the  instal- 
ment, and  the  attorney  after  deposit- 
ing the  money  to  his  own  credit, 
drew  a  check  in  favour  of  the  stock- 
holder, and  the  money  was  applied 
to  the  payment  of  the  instalment,  no 
notice  having  been  given  to  the  bank 
of  the  power  to  transfer  the  stock, 
until  some  months  afterwards,  it  was 
held  that  the  plaintiffs  were  not  en- 
titled either  to  a  transfer  of  the  stock 
or  to  a  return  of  the  money  which 
had  been  applied  to  the  payment  of 
the  instalment.  Ibid. 

13.  The  act  of  1814,  gives  no  power 
to  the  presidents  of  the  banks,  there- 
by created  to  raise  money  by  drafts 
upon  the  bank,  nor  is  any  such  power 
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given  to  the  president  alone,  by  a 
resolution  of  the  directors,  authoriz- 
ing the  president  and  cashier  to 
raise  money,  or  obtain  discounts  for 
the  use  of  the  bank;  but  if  both  agree 
upon  a  plan  of  borrowing  money,  or 
of  obtaining  discounts,  it  is  not  ne- 
cessary that  both  should  sign  the 
paper,  to  carry  it  into  effect.  Ridg- 
tvay  v.  The  Farmers'  Bank  of  Bucks 
county.  xii.  256 

14.  The  board  of  directors  have  power 
to  authorize  the  president  and  cash- 
ier to  borrow  money,  or  to  obtain  dis- 
counts for  the  use  of  the  bank.  Ibid. 

15.  Independently  of  any  resolution, 
the  sanction  of  the  directors  to  a 
draught  made  on  the  bank  by  the 
president,  maybe  inferred  from  the 
evidence  given  on  the  trial.       Ibid. 

16.  If  the  president  of  a  bank,  who 
is  authorized  to  borrow  money  or 
to  obtain  discounts  for  the  use  of  the 
bank,  fraudulently  draws  a  draught 
in  favour  of  one  by  whom  it  is  en- 
dorsed to  the  plaintiff,  who  receives 
it  in  the  usual  course  of  business, 
fairly,  and   without   notice  of  the 
fraud,  his  right  to  recover  is  not  af- 
fected  by   collusion   between   the 
drawer  and  indorser.  Ibid. 

17.  Where  an  act  of  assembly,  incor- 
porating a  bank,  gives  it  power  to 
make  by-laws,  to  appoint  a  cashier 
and  other  officers,  and  makes  it  the 
duty  of  the  board  of  directors  to 
take  a  bond  of  the  cashier,  with  two 
or  more  sureties  for  the  faithful  exe- 
cution of  his  duties,  and  to  take  such 
security  for  the  good  behaviour  of 
the  other  officers  as  the  by-laws 
should  prescribe;  and  by  a  by-law  it 
is  directed  that  the  cashier  shall 
give  bond  to  the  bank  in  a  certain 
sum,  with  one  or  more  sureties  to 
be  approved  by  the  board,  and  the 
first  oook -keeper  in  a  certain  other 
sum;  a  bond  given  by  two  sureties 
for  the  good  behaviour  of  the  first 
book-keeper,  is  binding  on  the  obli- 
gors, without   that   officer's  being 
joined  in  the  insrument,  or  executing 
any  other  bond.     Bank  of  the  Nor- 
thern Liberties  v.  Cresson.     xii.  306 

18.  The  sureties  in  the  official  bond  of 
a  cashier  of  a  bank,  created  under 
the  act  of  assembly  of  1814,  the  con- 
dition of  which  bond  is,  *'  that  he 
shall  well  and  truly  perform  the  du- 
ties of  cashier,  to  the  best  of  his 
abilities,"  not  only  undertake  for  the 
fidelity  and  honesty  of  the  principal, 
but  also  that  he  shall  perform  the 
office  with  competent  skill  and  abili- 

VOL.   XV, 


ty;  and  if  he  transcends  the  known 
powers  of  a  cashier,  by  changing 
the  securities  of  the  bank  without  its 
knowledge,  and  loss  has  accrued  by 
the  abuse  of  his  trust,  the  sureties 
are  answerable  for  the  loss.  Bar- 
rington  v.  The  Bank  of  Wtolimg- 
ton.  xiv.  405 

19.  But,  in  such  a  case,  the  measure 
of  damages  is,  not  the  amount  of  the 
debt  lost,  but   the  amount  which 
might  have  been  recovered,  if  the 
securities  had  remained  unchanged; 
and  this  should  be  submitted  to  the 
jury  upon  the  evidence.  Ibid. 

20.  If  no  evidence  be  given  of  a  writ- 
ten appointment  of  a  cashier,  evi- 
dence is  admissible  to  show,  that 
the  person  alleged  to  be  cashier, 
acted  as  such  in  the  various  duties 
of  that  office;  and  though  a  resolu- 
tion of  the  Board  of  Directors,  di- 
recting the  cashier  to  require  cer- 
tain monies  to  be  paid  to  him,  at  the 
banking  house,  on  or  before  a  cer- 
tain  day,  is  not    evidence  fier  sc, 
yet,  connected  with  other  testimony, 
it  is  evidence  of  his  appointment. 

Ibid. 

21.  Query,  whether,  if  a  bank  has 
forfeited  its  charter,  and  is  unable 
from  the  funds  paid  in  to  satisfy  its 
debts,  an  original  subscriber,  who 
has  transferred  his  stock,  is  a  com- 
petent witness  for  the  bank,  to  in- 
crease its  funds?    An  assignee  of 
bank  stock  is  no  further  liable  than 
as  a  stockholder.  Ibid. 

22.  The  entry  in  the  book  of  minutes 
of  a  resolution  of  a  certain  number 
of  directors,  but  not  a  competent 
number  to  make  a  board,  that  the 
name  of  one  of  the  obligors  in  the 
cashier's  official  bond  be  struck  out, 
provided  the  others  agree  thereto, 
is  not  evidence  to  show  the  consent 
of  the  other  obligors  to  the  alteration 
of  the  bond;  but  it  is  evidence  to 
show  that  the  bank  was  then  in  pos- 
session of  the  bond  unaltered,  and 
that  the  other  obligors  had  not  then 
consented  to  the  alteration.        Ibid. 

23.  A  bank  winding  up  its  concerns, 
and  selling  out  its  banking  house, 
may  receive  in  part  payment  therefor 
the  assignment  of  a  judgment  against 
a  third  person,     itarwood  v.  Ram- 
say, xv.  31 

24.  Under  the  act  of  the  21st  of  March, 
1814,  regulating  banks,  (section  7, 
article  11,)  the  bank  was  justifiable 
in  refusing  to  permit  a  stockholder 
to  transfer  his  stock,  -who  was  the 
drawer  of  a  note  discounted  at  the 
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bank,  but  net  payable  when  the 
transfer  was  requested,  he  and  the 
indorser  having  then  become  insol- 
vent. 

The  meaning  of  the  word,  "indebted," 
in  the  llth  article.  Grant  v.  Me- 
chanics' Bank.  xv.  140 

•BANK  BOOK. 
See  EVIDENCE,  165.    RECORD,  2. 

BANK  NOTE. 

See  PROMISSORY  NOTE,  5,  6,  19,  23. 
PUNISHMENT,  I. 

BANK  OF  NORTH  AMERICA. 

The  act  of  17th  of  March,  1787,  ena- 
bled the  Bank  of  North  America  to 
have,  hold,  receive,  purchase,  pos- 
sess, enjoy  and  retain  lands,  rents, 
&c. ;  and  also  to  sell,  grant,  &c.,  the 
same  lands,  &c.  provided  that  such 
lands  and  tenements  should  only  ex- 
tend to  such  lots  of  ground  .and  con- 
venient buildings,  &c. ,  as  they  might 
find  convenient  for  carrying  on  the 
business  of  the  bank,  &c.  and  should 
actually  occupy;  and  to  such  lands, 
&c.  as  might  be  bonajide  mortgag- 
ed to  them.  Held,  that  the  bank 
might  purchase  absolutely  lands  in  a 
distant  country,  which  they  did  not 
occupy,  though  their  title,  like  that 
of  an  alien  is  defeasible  by  the  com- 
monwealth; and  if  they  convey  to  a 
third  person  without  claim  by  the 
commonwealth,  such  third  person 
holds  the  estate  defeasible  in  like 
manner.  Leazure  v.  Hillegas. 

vii.  313 
BANKRUPT. 

1.  Where  the   surety    in  a  custom- 
house bond,  has  paid  the  debt  to  the 
United    States,    and  the   principal 
is   afterwards   discharged    by    the 
bankrupt  law  of  4th  Ajlril,  1800,  the 
surety  is   merely  entitled  to  fire- 
ference  out  of  the  estate  of  the  bank- 
rupt, and  cannot  resort  to  an  action 
against  him  for  the  recovery  of  the 
money.     Reed\.  Emory.        i.  339 

2.  If  a  debtor  on  the  eve  of  bankruptcy, 
promise  to  pay  the  debt  when  he 
shall  be  able,  his  certificate  of  dis- 
charge under  the  act  of  April  4th, 
1800,  is  no  bar  to  a  suit  brought  upon 
the  new  promise.  Kingston  v.  Whar- 
ton.  ii.  208 

3.  It  seems  that  if  the  creditor  prove 
the  original  debt  under  the  commis- 
sion, and  receives  a  dividend,  he 
may  recover  the  balance  in  a  suit 
brought  after  the  bankruptcy  found- 
ed upon  such  a  promise.  Ibid. 

4.  The  act  of  13th  March,  18155,  was 


constitutional,  farmers  and  Mecha- 
nica*  Bank  v.  Smith.  iii.  S3 

5.  The  states  have    power  to  pass 
bankrupt  laws,  as  long  as  congress 
does  not  legislate  on  the  subject. 

Ibid, 

6.  A  state  bankrupt  law,  is  not  a  law 
impairing  the  obligation  of  contracts 
within  the  meaning  of  the  constitu- 
tions of  the  United  States  and  Penn- 
sylvania. Ibid, 

BANKRUPTCY. 

See  ASSIGNEES,  2. 

BAR-KEEPER. 

The  wages  of  a  bar-keeper  in  a  tavern, 
are  to  be  considered  as  servant's 
wages,  and  are  entitled  to  a  prefe- 
rence, as  such,  under  the  intestate 
act  of  April  19th,  1794.  Boniface 
v.  Scott.  iii.  351 

BARON  AND  FEME. 
See  HUSBAND  AND  WIFE,  PASSIM. 

BASTARD. 

See  MAINTENANCE,  1.  QUARTER 
SESSIONS,  1.  SLANDER,  9,  15. 

The  court  ordered  a  bastard  child, 
between  two  and  three  years  old,  to 
be  restored  to  the  custody  of  its 
mother;  from  whom  it  had  been  for- 
cibly, and  with  some  degree  of  arti- 
fice, taken  by  its  grandfather.  Com- 
monwealth v.  Fee.  vL  255 

BILL  OF  EXCEPTIONS. 

See  COURT,  23.  DEPOSITION,  9.  ER- 
ROR, 59,  60.  EVIDENCE,  124.  EX- 
CEPTIONS, BILL  OF,  1,  2.  WRIT  OF 
ERROR,  2,  3,  5,  6,  7. 

1.  A  motion  for  a  new  trial  is  not  a 
waiver  of  a  bill  of  exceptions.  SJiaf- 
fer  v.  Landis.  i.  449 

2.  Questions  proposed  by  counsel  to 
the  court  should  be  confined  to  mat- 
ters of  law;  and  if  facts  are  intro- 
duced, it  should  be  hypothetically, 
leaving  it  to  the  jury  to  decide  them. 
Sweitzer  v.  Hummel.  iii.  228 

3.  The  court  are  not  bound  to  answer 
questions,  unless  they  are  pertinent 
to  the  issue,  and  fairly  arising  out  of 
the  evidence.     Covert  v.  Inoin. 

Id.  283 

4.  If  a  judge,  in  answer  to  a  question 
of  law,  pertinent  to  the  issue,  states 
"that  so  far  as  they  apply,  they  are 
law,  but  the  great  matter  is  their 
application, "  the  answer  is  too  vague, 
and  is  not  giving  such  instruction  to 
the  jury,  as  the  party  had  a  right  to 
require.    Fisher  v.  Larick.   Id.  319 

5.  Error  in  stating  to  the  jury  an  ab- 
stract principle,  not  arising  out  of 
the  evidence,  and  no  way  relating  to 
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the  cause,  shall  not  be  taken  advan- 
tage of;  but  where  an  erroneous 
principle  had  a  direct  operation  on 
the  evidence  and  withdrew  the  at- 
tention of  the  jury  from  other  points, 
it  was  held  to  be  fatal.  Deal  v. 
M'CormKk.  Id.  343 

€.  It  is  not  fair  to  select  a  few  sentences 
from  the  charge  of  the  court:  the 
whole  must  be  taken  together.  Ca- 
rothenv.  lessee  of  Dunning.  Id.  373 

7.  It  is  not  error  for  the  judge  to  state 
the  evidence  truly,  declining  to  give 
an  opinion  on  points  on  which  no 
opinion  is  requested.  Ibid. 

S.  With  inaccuracies  of  a  judge  in 
summing  up  evidence,  this  court  has 
nothing  to  do.  Hentoood  v.  Cheese- 
man.  Id.  500 

9.  The  judge,  in  charging  the  jury,  is 
not  bound  to  deliver  his  opinion  on 
matters  of  law,  further  than  is  re- 
quired of  him.  Fisher  v.  Larick. 

vii.  99 

10.  A  bill  of  exceptions  and  writ  of 
error  lie  on  the  refusal  of  the  Court 
of  Common  Pleas  to  allow  the  plain- 
tiff an  amendment  on  the  trial  of  the 
cause  which  was  matter  of  right 
under  the  act  of  the  21st  of  March, 
1806,  whereby  the  verdict  passed 
against  him.  Clymer  v.  Thomas. 

Id.  178 

11.  No  exception  lies  to  the  permis- 
sion or  refusal  of  the  court  below  of 
an  amendment  at  common  law  or 
by  some  statutes:  these  are  within 
their  discretion.  Ibid. 

12.  If  the  drawer  or  previous  indorser 
of  a  promissory  note  is  offered  as  a 
witness  in  a  suit  against  a  subsequent 
indorser,  and  is  objected  to  by  the 
plaintiff,  and  rejected  by  the  court, 
and  afterwards  the  plaintiff  with- 
draws his  objections,  and  the  defend- 
ant refuses  to  examine  them,  it  is 
not  error.  Liggit  v.  Bajik  of  Penn- 
sylvania. Id.  218 

13.  The  silence  of  the  court  concern- 
ing the  testimony  of  a  witness  is  not 
a  withdrawal  of  it  from  the  jury. 
Morris  v.  Travis.  Id.' 220 

14-.  Exceptions  to  evidence  must  be 
taken  as  soon  as  the  court  has  de- 
cided to  admit  or  reject  the  evi- 
dence. It  is  sufficient,  however,  if  a 
note  be  taken  of  the  exception,  and 
submitted  to  the  court  at  the  time. 
It  may  be  reduced  to  form  after- 
wards. When  an  exception  is  taken 
to  the  charge  of  the  court,  the  sub- 
stance of  the  exception  should  be  re- 
duced to  writing,  and  tendered  to 
the  court  before  a  verdict  is  deli- 


vered by  the  jury  in  open  court.  It 
may  afterwards  be  put  into  form. 
Morris  v.  Buckley  et  al.  viii.  211 
15.  The  regular  mode  of  procuring  a 
return  of  a  bill  of  exceptions  by  a 
judge  whose  office  has  expired,  is_by 
certiorari  to  him.  But  the  court  in 
its  discretion  may  impose  terms  011 
a  party  applying  for  the  writ.  Gal- 
braith  v.  Ureen.  xiii.  85 

BILL  OF  EXCHANGE. 
.See  ALTERATION,  1,2.   BANK,  11, 
12.     EVIDENCE,  317.     PROMIS- 
SORY NOTE,  PASSIM.     WITNESS, 
29,  44,  59,  67. 

1.  The  drawer  of  a  bill  of  exchange 
may  rebut  the  presumption  of  his 
liability  in  case  of  non-payment  by 
the  drawee,  by  proving  that  between 
the  payee  and  himself  there  was  no 
consideration,  or  that  is  was  the  ge- 
neral  understanding  that   he  was 
merely  an  agent,  and  not  to  be  held 
responsible;  but  he  is  not  bound  to 
show  a  special  agreement  to  exone- 
rate him.  Miles  v.  G'Hara.      i.  32 

2.  In   an   action   by    the    indorsee 
against  the  indorser  of  a  foreign  bill 
of  exchange,  which  had  been  pro- 
tested for  non-acceptance,  it  is  not 
necessary  to  prove  notice   of  the 
non-acceptance  of  the  bill.     Read, 
ddministrator,  v.  Mams.      vi.  356 

3.  A.,  having  accepted  two  bills  for 
nearly  the  same   amount,  on   the 
same  day,  sent  his  clerk  to  the  per- 
son in  whose  hands  they  were,  as 
agent  of  two  different  holders,  to 
take  up  one  of  them,  but  the  clerk 
took  up  the  other  and  brought  it  to 
A.  who  struck  out  his  name  as  ac- 
ceptor.    In  about  five  minutes  after 
he  received  it,  he  wrote  his  name 
again   under  the   acceptance,  and 
sent  it  back  to  the  agent,  who  re- 
ceived it  and  gave  up  the  other  bill. 
Held,  that  the  bill  first  taken  up 
was  paid,  and  the   indorsers  dis- 
charged.   Bogart  et  al.  v.  Nevins 
et  al.  Id.  361 

4.  Where  an  assignment  was  made 
for  the  payment  of  accommodation 
notes  subscribed  or  indorsed  for  the 
assignors,   so  as  to  exonerate  the 
makei-s   or   indorsers    from    their 
liability,  held,  1.  That  a  bill  drawn 
on  the  assignors  for  their  accommo- 
dation in  favour  of  and  indorsed  by 
the  drawer,  and  accepted  and  ne- 
gotiated by  the  assignors,  is  em- 
braced within  this  description.    2. 
That  the  balance  of  accounts  be- 
tween the  assignors  and  the  draw- 
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ers,  or  indorsers  of  such  paper,  is 
to  be  taken  into  consideration,  and 
the  remaindei',  after  deducting  such 
balance,  to  be  paid  to  the  holders. 
Da  Costa  v.  Guieu.  vii.  462 

5.  A  note  discounted  in  the  Swatara 
bank  is  not  to  be  considered  as  a 
specialty  in  the  distribution  of  as- 
sets. Wolfersberger  v.  Bucher.  x.  10 

6.  Where  the  plaintiff  was  drawer, 
and   the  defendant  indorser   with 
others,  of  a  promissory  note,  which 
the  plaintiff  paid,  the  declarations 
of  other  indorsers,  that  the  parties 
had  agreed  to  be  mutually  respon- 
sible for  the  note,  are  not  evidence 
against  the  defendant.    Slaymaker 
v.  Gundacker's  Executors.    Id.  75 

7.  Nor  is  the  evidence  of  one  of  the 
indorsers,    that   the  parties    were 
bound  in  honour  to  each  other,  or 
proving  a  conversation  between  him 
and    another  indorser,  admissible. 

Ibid. 

8.  If  the  directors  of  a  turnpike  com- 
pany become  the  drawers  and  in- 
dorsers of  a  note  on  which  money  is 
borrowed  for  the  use  of  the  compa- 
ny, and  applied  to  the  payment  of 
its  debts,  they  are,  in  the  absence  of 
any  special  agreement,  mutually  re- 
sponsible and  liable  to  contribution, 
in  case  of  loss,  whether  payment  be 
made  by  one  by  compulsion  or  vo- 
luntarily. Ibid. 

9.  If  in  the  place  of  such  a  note  on 
which  the  defendant  was  indorser, 
a  new  note  be  drawn  not  indorsed 
by  the  defendant,  which  is  applied 
at  bank  to  the  discharge  of  the  first, 
it  is  a  payment  of  it;  but  whether  it 
barred  the  remedy  against  the  de- 
fendant for  contribution,  is  for  the 
jury  to  decide  under  all  the  circum- 
stances. Ibid. 

10.  A  note  promising  to  pay  A.  B.  or 
order  five  hundred  dollars,  in  notes 
of  the  chartered  banks  of  Pennsyl- 
vania, is  not  a  negotiable  note,  on 
which  the  indorsee  can  sue  in  his 
own  name.  M'Cormickv.  Trotter. 

Id.  94 

11.  In  an  action  by  the  indorsee  against 
the  maker  of  a  note,  the  handwriting 
of  the  indorser  must  be  proved. 

Ibid. 

12.  Where  it  had  been  testified  by 
some  witnesses  that  certain  bonds 
which  had  been  legally  assigned  to 
a  bank  with  warrant  to  enter  judg- 
ment, given  at  the  request  of  the 
bank,  and  of  which  it  retained  pos- 
session, were  assigned  as  a  collateral 
security,  not  only  for  the  bank,  but 


for  the  indorsers  of  a  note  dis- 
counted by  the  bank,  field,  that  it 
was  error  to  charge  the  jury,  that 
if  they  believed  the  fact  to  be  so, 
the  negligence  in  not  entering  up 
the  judgments  on  the  bonds,  and  is- 
suing executions,  was  as  much  the 
fault  of  the  indorsers  as  of  the 
bank.  Lyon  et  al.  v.  Huntingdon 
Bank.  xii .  61 

13.  If  the  holder  of  a  note,  who,  at 
the  time  it  was  discounted,  knew 
that  it  was  drawn  for  the  accom- 
modation of  the  indorser,  give 
time  to  the  indorser  without  con- 
sulting the  drawer,  the  latter  is  not 
thereby  discharged.  Walker  \. 
Montgomery  County  Bank. 

Id.  382 
BILL  OF  LADING. 

A.  of  Liverpool  shipped  goods, 
which  by  the  bill  of  lading,  were 
to  be  delivered  to  B.,  or  his  assigns 
in  Philadelphia.  The  goods  be- 
longed to  A. ,  and  the  freight  was 
payable  in  Liverpool.  Held,  that 
the  bill  of  lading  vested  the  proper- 
ty in  the  consignee,  who  might 
maintain  an  action  in  his  own  name 
against  the  ship  owner  for  the  neg- 
ligent carriage  of  the  goods.  Grif- 
Jith  v.  Ingledew.  vi.  429 

BLANK. 
See  ALTERATION,  2. 

BLASPHEMY. 

1.  Christianity  is  part  of  the  common 
law  of  Pennsylvania;  and  malicious- 
ly to  vilify  the  Christian  religion  is 
an  indictable  offence.  Ufidegrafih  v. 
The  Commonwealth.  xi.  394 

2.  The  act  of  1700,  against  blasphe- 
my, is  neither  obsolete  nor  virtually 
repealed.  Ibid. 

3.  But  in  a  prosecution  under  that  act, 
if  the  indictment  do  not  lay  the  words 
to  have  been  spoken  firofanety,  it  is 
bad.  Ibid. 

4.  It  seems  that  in  such  an  indictment 
it  is  not  sufficient  to  lay  the  substance 
of  the  words  alleged  to  have  been 
spoken.  The  words  themselves  must 
be  laid,  though  only  the  substance 
need  be  proved.  Ibid. 

BLOCKADE. 

See  INSURANCE,  5, 9, 10, 1 1, 12, 13, 
14,  15,  16. 

BOARD  OF  PROPERTY. 
See   EVIDENCE,    12,   68,  69,    136, 
138.     RECORDS,!.     SURVEY,  3, 
4.    WARRANT  AND  SURVEY,  17, 
27,  28,  30. 
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1.  The  opinion  of  the  Board  of  Pro- 
perty is  entitled  to  consideration,  as 
evidence  of  the  custom  and  practice 
of  the  land  office,  and  as  the  opinion 
of  persons  deciding  on  matters  sub- 
mitted to  them  by  law;  but  it  is  not 
conclusive.   White  v.  Kyle's  Lessee. 

L  515 

2.  The  Board  of  Property  has  no  au- 
thority to  vacate  a  patent,  and  their 
minutes  of  ex  fiarte  proceedings  for 
such  purpose  are  not  evidence  of  any 
thing,  foster  v.  Shcnv.          vii.  156 

3.  The  Board  of  Property  are  public 
agents  with  limited  authority,  and 
if  they  exceed  the  powers  given 
them  by  the  acts  of  assembly,  in 
granting  an  island,  their  acts  are 
void.  Hunter  v.  Howard.        x.  243 

BOND. 

See  ACTION,  19,21.  ADMINISTRA- 
TION BOND,  1.  ALTERATION,  1. 
ARBITRATION  AND  AWARD,  1. 
ASSIGNMENT,  2.  ASSIGNMENT  OF 
BREACHES,  1.  BANKS,  17.  DE- 
CLARATION, 6.  ERROR,!  11.  EVI- 
DENCE, 1 8,  1 9,  25,  30,  1 50.  JEO- 
FAILS,  1.  JUDGMENT,  PASSIM. 
OBLIGATION,  1,2, 3.  PAROL  Evi- 
DENCK,  13,  14.  PAYMENT,  2,  3, 
6.  PLEADING,  32,  33,  37,  58. 
RASURE,  1,  2.  SHERIFF'S  RE- 
COGNIZANCE, PASSIM.  SHERIFFS' 
SALE,  17. 

1.  A.  and  B.  executed  a  joint  bond 
payable  on  demand  to  C.  and  D.,  in 
which  B.  was  security  merely,  and 
received  no  part  of  the  money.  B. 
died  after  more  than  four  years  had 
elapsed  from  the  date  of  the  bond. 
After  his  death  A.  paid  part  of  the 
debt  and  afterwards  became  insol- 
vent. Held,  that  no  suit  could  be 
maintained  against  the  executor  of 
B.  for  the  recovery  of  the  balance 
due.  Weaver  et  aL  v.  Siiyrock,  Ex- 
ecutor  of  Brotherton.  vi.  262 

"2.  Payments  by  the  obligor  to  the 
obligee  without  notice  of  any  assign- 
ment of  the  bond  are  good.  Brin- 
dle  v.  M'llvainc.  ix.  74 

3.  A  declaration  stating  a  bond  exe- 
cuted by  four,  payable  when  three 
of  the  obligors  should  be  required, 
is   good.    Carl  v.    Tlie   Common- 
wealth. Id.  63 

4.  An  obligation  by  two,  binding  them- 
selves and  each  of  their  heirs,  exe- 
cutors and  administrators  is   joint 
and  several,  Geddisv.  Hawk,  s,  33 


5.  No  advantage  can  be  taken  by  the 
executors  of  one  obligor  of  being 
sued   alone   on   a  joint  obligation 
without  pleading  in  abatement;  un- 
less it  appear  on  the  record  that  the 
other  obligor  is  alive  or   survived 
the  defendant's  testator.  Ibid. 

6.  Every  bond  imports  in  itself  a  suffi- 
cient consideration  though  none  be 
mentioned.  Grubb  v.  Willis,  xi.  107 

7.  Where  judgment  is  confessed  for 
the  penalty  of  a  bond,  execution  may 
issue  for  the  condition,  with  interest, 
without  a  writ  of  inquiry.          Ibid. 

8.  If  a  bond  be  taken  for  more  than 
the  real  debt,  with  an  intent  to  de- 
fraud the  creditors  of  the  obligor, 
the  whole  bond  is  void  as  to  credi- 
tors.   \Vhvting  v.  Johnson.     Id.  328 

9.  A  bond  executed  by  two  obligors 
binding  themselves  their  heirs,  exe- 
cutors, administrators,  and  every  of 
them,  is  joint  and  several,  and  may 
be  enforced  against  the  representa- 
tives of  a   deceased   obligor,    al- 
though he  was  only  a  surety.   Be- 
sore  et  aL,  Executors,   v.   Potter, 
Executor.  xii.  154 

10.  M.,  being  the  holder  of  a  bond 
against  W.,  assigned  it  equitably  to 
B.,  who  gave  notice  of  the  assign- 
ment to  \V.,  the  obligor,  who  ac- 
knowledged that  it  was  a  just  bond, 
and  promised  to  pay  it,  deducting 
certain  credits  to  which  he  was  en- 
titled.    It  was  agreed,  that  thesu 
credits  should  be  adjusted  between 
B,,  and  W.,  and  W.,  was  warned 
to  pay  no  other   person   than    B. 
At  the  time  of  the  assignment,  B. 
gave  to  M.  a  writing,  staring  that 
there  appeared  to  be  due  to  EL,  on 
the  bond,  two  hundred  and  fifty- 
seven  dollars,  deducting  one  hun- 
dred and  seventy-three  dollars  and 
fifty  cents  on  W's.  account,  B's  ac- 
count being  also  deducted.     This 
writing  M.  assigned  to  C.  and  or- 
dered two  hundred  and  fifty-seven 
dollars  of  the  principal  of  the  bond 
to  be  paid  to  C.    It  turned  out  that 
there  was  an  error  in  the  calcula- 
tion, on  which  the  writing  given  by 
B.  to  W.  was  founded,  W.  having 
paid  to  M.  before  the  assignment  to 
B,,  seventy  dollars  more  than  the 
writing  stated.    W.  paid  to  C.  the 
full  sum  of  two  hundred  and  fifty-se- 
ven dollars,  (seventy  dollars  more 
than  M.,  had  a  right  to  assign  to 
him;)  and,  in  an  action  on  the  bond, 
brought  by  M.,  for  the  use  of  B., 
it  was  held,  that  W.  was  responsi- 
ble to  B.  for  this  sum  of  seventy 
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dollars  paid  to  C.  Weaver  v.  Mf  Cor- 
fcle.  xiv.  304 

BOND  AND  WARRANT. 

See  ERROR,  44.  MORTGAGE,  5. 

BOOKS. 
See  EVIDENCE,  155. 

BOOKS  AND  WRITINGS. 

See  EVIDENCE,  20.  SET-OFF,  6, 13, 21. 

1.  An  order  of  the  court  to  produce 
books  or  writings,  ought  to  be  made 
on  the  plaintiff  on  record,  and  is  bad 
if  directed  to  a  third  person,  though 
he  is  the  plaintiff's  agent.  Rose  v. 
King.  v.  241. 

2.  Such  an  order  ought  not  to  be  made 
during  a  trial,  but  previous  thereto, 
and  the  party  should  have  the  same 
time  that  he  would  have  to  prepare 
for  trial.  Ibid. 

3.  The  affidavit  on  which  such  order 
is  grounded  should  contain  a  direct 
averment  of  the  facts  necessary  to 
authorize  the  order,  that  the  writ- 
ing is  pertinent  to  the  issue,  and  was 
in  the  power  or  possession  of  the 
plaintiff  at  the  time  of  the  notice.  Ibid. 

4.  An  affidavit  that  the  writing  is  "re- 
specting" the  land  in  dispute,  is  bad. 

Ibid. 

5.  The  notice  should  describe  the  pa- 
per with  reasonable  certainty.  laid. 

6.  It  is  not  necessary,  to  enable  the 
court  to  make  an  order  for  the  pro- 
duction of  books  or  papers,  that  the 
previous  affidavit  or  proof  of  the 
party  applying  for  the  order  should 
be  positive :  it  is  sufficient  if  there  be 
laid    before    the    court    probable 
ground  for  belief,  and  the  party  call- 
ed on  must  then  produce  the  docu- 
ments or  satisfy  the  court. 

7.  If  the  defendant  fails  to  produce 
the  books  or  papers  on  the  trial  or 
satisfy  the  court,  in  pursuance  of  its 
order,  the  court  may  discharge  the 
jury  and  enter  judgment  by  default. 

Wright  v.  Crane.  xiii.  447 

BREAD  ACT. 

A  discharge  by  a  court  of  competent 
jurisdiction  of  a  poor  insolvent  debtor 
under  the  bread  act,  cannot  be  im- 
peached in  a  collateral  way,  by 
proof  that  at  the  time  of  his  discharge 
he  was  in  possession  of  a  sufficient 
sum  of  money  to  pay  the  debt  for 
\vhich  he  was  confined-  M'Kinney 
v.  Crawford.  viii.  357 

BRICKS  FURNISHED. 
Se  LIEN,  3, 7. 

BRIDGES. 

See  TAXES,  12. 


The  materials  furnished  by  Franktin 
county  for  a  bridge  over  the  Corzo- 
cocheague  creek,  became,  when 
that  bridge  was  pulled  down  and  a 
new  one  erected  in  its  place  by  the 
Chambersburg  and  Bedford  Turn- 
pike road  Company,  the  property  of 
the  company,  which  the  Turnpike 
road  Company,  had  no  right  to  con- 
vert to  their  own  use.  Chambers- 
burg  and  Bedford  Turnpike  road 
Company  v.  Commissioners  of 
Franklin  county.  vi.  229 

BURGLARY. 

1.  In  an  indictment  for  burglary,  the 
word  "  mansion  house,"  is  a  good 
description  of  the  premises.     Com- 
monwealth v.  Pennock.          iii.  199 

2.  It-is  not  error  that  the  court  in  their 
sentence  for  burglary  have  included 
the  forfeiture  of  property  imposed 
by  law.  Ibid. 

BY-LAW. 
See  CORPORATION,  4,  5,  11. 

CALLOWHILL  STREET. 

Callowhill  Street,  in  the  city  of  Phi- 
ladelphia having  been  laid  down  in 
the  plan  returned  by  virtue  of  the 
act  of  the  17th  of  jtprilt  1795,  can«- 
not  be  widened  by  virtue  of  the  act 
of  the  22d  of  March,  1813.  Com- 
missioners of  Philadelphia  county  v. 
Commissioners  of  Spring  Garden. 
v.  522 
CAPIAS  AD  SATISFACIEM- 

DUM. 

See  SURETY,  1. 

A  cafiias  ad  satisfaciendum  was  issued 
when  the  defendant  had  sufficient 
real  estate  to  satisfy  the  debt,  and 
he  was  arrested  and  imprisoned. 
Held,  that  trespass  lies  against  the 
party  who  sued  out  the  ca.  sa.t  but 
that  it  is  a  justification  to  the  officer 
executing  it.  Allison  v.  Rheam. 

iii.  139 
CARRIER. 
See  SALE,  2.    USAGE,  1,  2. 

CASE,  ACTION  ON  THE. 

See  ACTION,  13. 

Case  lies  for  debauching  a  man's 
daughter  and  getting  her  with  child, 
by  which  he  lost  her  service,  &c., 
and  is  the  most  proper  form  of  ac- 
tion. Ream  v.  Ranfc.  iii.  215 

CASHIER. 
See  BANKS,  18,  19,  20. 

CAVEAT. 

See  IMPROVEMENT,  8. 

CAVEAT  EMPTOR. 

See  MONEY  HAD  AND  RECEIVED,  1, 

2,  3.   SHERIFF'S  SALE,  10, 11. 
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CERTIFICATE. 

See  ACKNOWLEDGMENT,  2,  3,  4. 
COSTS,  1 1.  CONNECTICUT  TITLE, 
3,  4,  5,  8,  10,  1 1.  EVIDENCE, 
75. 

CERTIORARI. 

See  ACT  OF  ASSEMBLY,  7.  COURT, 
8.     SWINE,  1. 

1.  On  a  certiorari  upon  a  suggestion 
of  diminution  directed  to  the  presi- 
dent of  the  court  below,  by  consent, 
he  stated  certain  facts,  and  then, 
"submitted  to  the  judges  of  this 
court  whether  certain  matters 
ought  to  be  returned  and  certified 
as  part  of  the  record,"  This  court 
declined  deciding,  and  returned  it  to 
the  court  below  to  determine  whe- 
ther the  record  contained  the  whole 
matter.  Bossier  v.  JViesly.  i.  472 

2-  A  certiorari  lies  from  the  Supreme 
Court  to  remove  the  proceedings  of 
two  of  the  aldermen  of  the  city  of 
Philadelphia,  under  the  act  of  the 
6th  of  April,  1802.  Lenox  v.  M'  Call. 

iii.  95 

3.  The  22d  section  of  the  act  of  the 
20th  of  March,  1810,  which  declares 
that  the  judgment  of  the  Court  of 
Common  Pleas  shall  be  final  on  all 
proceedings  removed  by  certiorari 
from  before  justices  of  the  peace, 
and  that  no  writ  of  error  shafi  issue 
thereon,  is  confined  to  certiorates 
issued  under  it,  and  does  not  extend 
to  a  case  removed  prior  to  that  act 
Love  v.  Barton.  iv.  269 

4.  In  a  suit  on  a  recognizance  entered 
into  by  the  defendant,  on  removing 
a  suit  by  a  certiorari,  which  wa"S 
heard  and  determined,  it  is  no  de- 
fence that  the  certiorari  was  not  al- 
lowed. Patton  v.  Miller,      xiii.  254 

CHALLENGE. 

See  INDICTMENT,  18,  19.     JUROR,  3, 
4.     JURY,  4,  5,  6,  7,  8,  14. 

1.  After  a  party  has  waived  his  right 
to  challenge  jurors,  he  cannot  re- 
sume it.     JVenrick,  Esq.  Sheriff  v. 
Hall.  xj.  153 

2.  It  is  no  cause  of  challenge  to  a  juror, 
that  he  has  been  examined  as  a  wit- 
ness on  the  trial  of  the  same  cause 
before  arbitrators,  on  a  point  ma- 
terial to  the  issue.    Harper  et  al.  v. 
Kean.  xj.  280 

CHALLENGE  TO  THE  ARRAY. 

See  JURY,  14. 

CHARGE. 

See  ACTION,  7, 8, 10.  ESTATE  TAIL,  2. 


CHARTER. 
See  CORPORATION.    PASSIM. 

CHECK. 
See  BILL  OF  EXCHANGE.    PASSIM. 

1.  A  naked  check  payable  to  one  or 
bearer,  is  not  evidence,  fier  se,  of 
payment  to  the  person  whose  name 
is  inserted.    It  is  necessary,  in  order 
to  establish  such  payment,  to  prove 
that  the  payee  received  the  money 
at  the  bank;  and  in  order  to  charge 
him  as  debtor,  some  evidence  should 
be  given  to  show  that  the  check  was 
not  given  in  payment  of  a  debt  due 
by  the  drawer.     Patton's  Adminis- 
trator v.  Ash.  vii.  116 

2.  Finding  a  check  cancelled  among 
the  drawer's  papers,  is  not  evidence 
of  such  payment  Ibid. 

CHILDREN. 

Where  the  mother  of  two  female  chil- 
dren had  been  divorced  from  her 
husband,  on  account  of  her  adultery, 
the  court,  on  a  habeas  corpus,  de- 
creed them  to  the  father;  the  chil- 
dren no  longer  requiring  those  atten- 
tions which  a  mother  alone  can  pro- 
perly bestow,  and  having  arrived  at 
an  age  when  their  morals  were  like- 
ly to  be  injured  by  bad  example. 
Commonwealth  v.  Addicks.  ii,  174 

CHRISTIANITY. 

See  BLASPHEMY,  1,  2,  3,  4. 

CHURCH. 

See  Quo  WARRANTO,  3. 

CLAIM. 
See  ENTRY,  3,  4. 

COLLATERAL  WARRANTY. 

In  Pennsylvania,  a  collateral  warranty 
descends  on  the  eldest  son,  Jourdan 
v.  Jourdan.  ix.  268 

COLLECTOR  OF  TAXES. 
See  Quo  WARRANTO,  2. 

1.  The  "  two  reputable  citizens,"  di- 
rected by  the  10th  section  of  the  act 
of  the  llth  April,  1799,  to  be  re- 
turned by  the  assessor  of  each  ward 
or  township,  to  the  county  commis- 
sioners, in    order   that   they  may 
choose  one  of  them  collector  of  taxes, 
must  be  resident  within  the  ward  or 
township  for  which  they  are  return- 
ed, and  possess  a  freehold  therein. 
Commonwealth  v.  Commissioners  of 
Philadelphia  County.  i.  382 

2.  If  the  assessor  return  two  persons, 
one  of  whom  is  qualified  and  the 
other  is  not,  the  commissioners  are 
not  bound  to  appoint  either.      Ibid, 
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3.  If  the  assessor  i-eturn  persons  who 
are  not  legally  qualified,  the  com- 
missioners may  appoint  another  per- 
son; but  the  person  so  appointed 
must  possess  the  same  qualifications 
which  are  required  by  the  act  for 
those  to  be  returned  by  the  assessor. 

Ibid. 

4.  A  collector  who  is  in  arrear  for  the 
collections  of  former  years,  and  has 
not  given  security  for  the  payment 
of  those  arrears,  is  for  that  reason 
alone,  disqualified  for  the  office. 

Ibid. 

COMMENCEMENT  OF  SUIT. 
See  RECORD,  2. 

COMMISSION. 

See  WITNESS,  2. 

COMMISSIONERS. 

See  CONNECTICUT  TITLE,  1,  2,  4,  10, 
11.  CORPORATION,  23.  EVIDENCE, 
34,  TOWNSHIP,  1,  2. 

COMMISSIONERS'  DEED, 
See  EVIDENCE,  116. 

COMMISSIONS. 
See  GUARDIAN  AND  WARD,  3,  4, 

COMMISSION  TO  TAKE  DE- 
POSITIONS. 

1.  It  is  a  sufficient  execution  of  a  com- 
mission to  take  depositions,  if  the 
commissioners  annex  their  names  to 
the  depositions,  and  the  envelop  is 
sealed. 

2-  It  is  sufficient  if  the  name  of  the 
county  appear  in  the  margin  of  the 
deposition,tobeone  of  those  to  which 
the  commission  was  directed,  if  it  be 
an  ex  fiarte  commission. 

3.  Where  a  commission  is  directed  to 
several  commissioners  residing  in 
different  counties,  or  either  of  them, 
one  may  take  depositions  in  one  of 
the  counties  named,  though  he  do 
not  reside  there.  Nusaear  v.  Ar- 
nold, xiii.  323 

COMMON  OF  PASTURE. 
See  WESTERN  UNIVERSITY,  1. 

COMMON  RECOVERY. 

1.  Query,   Whether  a  common  re- 
covery suffered  by  the  tenant  for 
life,  destroys  a  contingent  remainder 
in   Pennsylvania.    jDunwoodie    v. 
Reed.  iii.  435 

2.  J.  H.,  the  elder,  being  seized  in  fee, 
devised  lands  to  his  nephew  W.  H. 
for  life,  without   impeachment  of 
waste,  and  after  his  decease  to  the 


first  son  of  his  body,  for  and  during 
his  natural  life,  without  impeach- 
ment of  waste,  and  after  his  decease 
to  the  heir  male  of  his  body  lawfully 
begotten,  that  is  to  say  the  first,  se- 
cond, third,  fourth,  and  every  other 
son  and  sons  successively  of  said  first 
son,  as  they  shall  be  in  seniority  of 
age  and  priority  of  birth,  and  to  the 
heirs  male  of  the  body  lawfully  of 
such  first,  &c.  son  and  sons  respect- 
tively;  and,  in  default  of  such  issue, 
to  the  second  son  of  said  W.  H.,  for 
and  during  his  natural  life,  &c. ;  and 
after  his  decease  to  the  heirs  male  of 
the  body  of  such  second  son  lawfully 
begotten,  that  is  to  say,  &c.,  (as  be- 
fore with  the  first;)  and  in  default  of 
such  issue,  to  the  third,  fourth,  fifth, 
and  every  other  son  and  sons  succes- 
sively, of  the  body  of  the  said  W.  H. , 
one  after  another,  according  as  they 
shall  be  in  seniority  of  age  and  prior- 
ity of  birth,  for  their  naturallives, 
&c.,  and  after  their  deaths,  &c,,  (as 
before,  with  the  first  and  second.) 
And  for  default  of  such  issue,  to  his 
nephew  A.  H.,  for  life,  and  without 
impeachment  of  waste;  and  after  his 
decease,  to  the  first  son  of  his  body, 
&c.,  exactly  as  it  had  been  to  the 
issue  of  W.  H.;  and  for  default  of  all 
such  issue  male,  as  aforesaid,  to  the 
heirs  of  the  body  of  the  said  W.  H.; 
and  for  default  of  such  heirs,  then  to 
the  heirs  of  the  body  of  the  said  A. 
H. ;  and  after  other  remainders,  over 
remainder  to  the  right  heirs  of  the 
testator.    The  will  was  dated  4th  of 
March,  1776,  and  the  testator  died 
in  the  year  1783;  at  which  time  his 
nepheivs,   W.  H.  and  A.  H.,  were 
both  living;  and  also  the  said  A. 
H's.  first  son  J.,  and  second  son  A. 
A.  H.  died  before  his  brother  W,  H., 
leaving  issue  two  sons,  J.  and  A., 
and  four  daughters.     W.   H.  died 
without  issue.    After  his  death,  J. , 
son  of  A.  H.,  conveyed  the  land  by 
deed  of  bargain  and  sale,  to  T.  P., 
in  fee.    To  this  deed  A.  was  party, 
and  it  was  declared  to  be  to  make 
T.  P.  tenant  to  the  Jirxcijie  in  a 
common  recovery,  which  was  to  be 
suffered  for  the  purpose  of  vesting 
the  fee  simple  in  J.  H.    It  was  ac- 
cordingly suffered  in  the  Supreme 
Court,  at  March  term,  1803,  with 
treble  voucher,  the  said  T.  P.,  J,, 
and  A.,  being  severally  vouched. 
Held,  that  J.  was  seized  of  an  estate 
for  life  in  possession,  with  contin- 
gent remainder  to  his  sons  succes- 
sively in  tail  male;  and  that  A.  had 
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an  estate  for  life,  vested  in  interest, 
with  contingent  remainders  to  his 
sons  successively,  in  tail  male;  after 
which  a  remainder,  in  tail  general, 
was  vested  in  J.,  with  remainder, 
in  fee  simple,  vested  in  J.  and  A.t 
and  their  sisters;  that  the  recovery 
was  well  suffered,  and  that  by  it  J. 
became  seised  of  an  estate  in  fee 
simple,  in  possession.  Lyle  v.  Rich- 
ards, ix.  322 

COMMON  SEAL. 
See  EVIDENCE,  116. 

COMMONWEALTH. 

•SreFEEs,  4, 5, 9.  PURCHASE  MONEY, 
3.    TITLE,  1. 

COMPENSATION. 

&e CONNECTICUT  TITLE,  5, 6, 7,8,11. 

CONDITION. 

1.  A.  conveyed  land  to  B.  by  deed, 
and  the  parties  executed  an  inden- 
ture reciting  the  deed,  and  that  it 
was  their  intent  and  meaning,  and 
the  deed  of  conveyance  was  on  this 
condition,  and  mutual  agreement 
between  the  parties,  that  B.  should 
indemnify  A.  from  all  costs  and 
charges  by  reason  of  the  non-pay- 
ment of  the  quit  rent  due  or  to  be- 
come due,  and  would  also  build  a 
dwelling-house  on  the  lot,  and  suf- 
fer A.  and  his  wife  to  reside  there 
during  their  joint  lives,  and  until  it 
should  be  built,  they  were  to  reside 
in  the  old  tenement  then  on  the  lot. 
After  this  followed  covenants  for 
mutual  performance;  B.  paid  the 
quit  rents  but  did  not  build  the 
dwelling-house.  A.  and  his  wife 
resided  in  the  tenement  during  their 
lives,  and  A.  some  time  before  his 
death  conveyed  the  estate  to  ano- 
ther. Held,  that  the  estate  was 
upon  condition  of  building,  which 
B.  forfeited  by  not  performing  with- 
in a  convenient  time,  whereby  the 
estate  vested  in  B.  without  the  ne- 
cessity of  re-entry  to  take  advan- 
tage of  the  condition,  as  he  was  in 
possession,  and  without  notice  of 
the  non-performance  of  the  condi- 
tion. Hamilton  v.  Elliott,  v.  375 

.'.  Testator  devised  a  mill  and  tract 
of  land  to  his  son,  and  directed  that 
should  he  sell  the  mill  or  any  part 
of  the  land  within  ten  years  from 
his  decease,  one  half  of  the  pur- 
chase money  should  be  equally  di- 
vided amongst  the  rest  of  his  heirs, 
and  should  remain  a  lien  on  the 
premises.  About  four  months  pre- 
VOL-  XV. 


vious  to  the  expiration  of  the  ten 
years,  the  son  contracted  to  sell, 
and  received  a  small  payment  on 
.  account,  but  in  three  months  after 
the  parties  annulled  this  contract, 
and  made  a  new  agreement  for  the 
property  to  be  completed  when  the 
son  could  safely  convey  it,  which 
was  completed  after  the  ten  years 
had  expired:  Held,  that  the  sale 
was  valid,  and  the  condition  not 
broken.  Steedman  v.  Cooke. 

xiii.  172 

3.  If  a  person  to  whom  land  is  de- 
vised on  condition  of  releasing  a 
debt  due  by  testator,  receives  the 
debt,  the  title  to  the  land  is  thereby 
relinquished,  and  the  receipt  of  the 
money  from  a  third  person,  vests 
no  title  to  the  land  in  such  person. 
Yet  if  such  person  take  possession 
and  is  suffered  by  the  family  to  hold 
it,  and  the  money  was  the  full  va- 
lue, and  the  payment  was  known 
and  acquiesced  in  by  the  heir,  and 
improvements  were  made,  espe- 
cially if  it  was  land  held  under 
warrant  and  survey,  and  before 
1780,  when  this  was  considered 
personal  property,  chancery  would 
direct  a  conveyance.  Frederick  v. 
Gray.  x.  182 

CONDITION  PRECEDENT. 
See  ORPHANS'  COURT,  14. 

CONFIRMATION. 

To  make  a  confirmation  of  a  contract 
in  which  a  man  has  been  defraud- 
ed, very  strong  facts  must  be  shown, 
particularly  that  he  had  full  know- 
ledge of  the  truth.  Juniata  Bank 
v.  Brown.  v.  226 

CONNECTICUT  CLAIM. 

1.  The  lines  established  on  the  ground 
by  the  surveyor  of  the  commission- 
ers, under  the  act  of  the   4th  of 
jifiril,  1799,  within  the  seventeen 
townships,  if  not  subsequently  al- 
tered by  the  acts  of  the  parties, 
ought  to  prevail.    Perkins  v.  Gay. 

iii.  327 

2.  In  an  ejectment  for  lands  in  Lu- 
zerrte,  it  is  immaterial,  whether  or 
not  the  defendant  claimed  title  un- 
der the  Susquehanna  Company,  if 
the  ejectment  were  not  brought  till 
after  more  than  two  years  from  the 
passage  of  the  act  of  the  25th  of 
March,  1813.  Overficld\.  Christie. 

vii.  173 

CONNECTICUT  TITLE. 

See  FEIGNED  ISSUE.. 
2N 
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1.  Where  a  commissioner  under  the 
act  of  the  4th  of  April,  1799,  was 
appointed  president  of  the  Court  of 
Common  Fleas,  his  subsequent  acts 
as  commissioner  were  held  good. 
Shehherd  et  al.  v.  Commonwealth. 

i.  1. 

2.  Having  held  a   Connecticut  title 
and  sold  it  with  special  warranty, 
does  not  create  such  an  interest  as 
disqualifies  a  person  from  acting  as 
commissioner.  Ibid. 

3.  It  is  not  necessary  that  surveys 
and  certificates  under  the  act  of  the 
4th  of  April,  1799,  should  be  for  any 
particular  quantity  of  land,  if  the 
same  patenting  fees  are  paid,  as  if 
the  lands  were  divided  into  tracts 
of  the  usual  size.    Islands  may  be 
included  in  such  surveys  and  certi- 
ficates. Ibid. 

4.  The  certificate  of  the  commission- 
ers, is  conclusive  upon  the  common- 
wealth, as  to  the  assignment  of  the 
property  and  settlemant  prior  to  the 
decree  of  Trenton.    Under  the  act 
of    the  28th  of  March,   1814,   the 
court  may  order  a  new  survey. 

Ibid. 

5.  Pennsylvania  claimants  whose  ti- 
tles accrued  prior  to   the  28th    of 
March,  1787,  but  who  did  not  re- 
lease under  the  compensation  act, 
and  were  thus  debarred  of  com- 
pensation,   were   not   deprived  of 
their  title  to  the  land,   though  it 
was  certified  agreeably  to  law  to 
Connecticut  claimants.    The  legis- 
lature cannot  take  away  the  pro- 
perty of  an  individual  without  com- 
pensation.   Lessee  of  Pickering  v. 
Rutty.  i.  511 

6.  In  a  suit  by  a  Pennsylvania  claim- 
ant for  compensation  under  the  act 
of  the  3d  of  March,  1812,  the  value 
of  the  land  is  to  be  estimated,  as  it 
is  at  the  time  of  making  the  com- 
pensation: unless -there  be  laches  in 
bringing  the  suit.    Evans  v.    The 
Commonwealth.  ii.  441 

7.  It  is  error  if  the  court  in  such  suit 
reject  evidence  of  the  value  of  the 
land  on  the  1st  of  March,  1812.  Ibid. 

8.  After  a   certificate  granted  to  a 
Connecticut  claimant,  the  title  of  a 
Pennsylvania   claimant,    who  has 
not  received  compensation,  is  as- 
signable by  deed;  and  such  assignee 
may  recover  under  the  act  of  the 
3d  of  March,  1812.  Ibid. 

9.  A  declaration  averring  that  the 
plaintiff  was  seised  on  the  3d  oi 
March,  1812,  and  still  hath  a  right 
of  action,  &c.,  is  sufficient,  though 


the  proof  be  that  he  was  not  seised 
till  the  18th  of  December,  1812. 

Ibid. 

10.  Between  Connecticut  claimants  of 
lands  within  the  seventeen  town- 
ships of  Luzerne,  under  the  act  of 
the  4th  of  April*  1799,  and  its  sup- 
plements,   the   certificate   of   the 
commissioners   is   conclusive    evi- 
dence of  title.        Dailey  v.  Avery. 

ir.  281 

11.  Between    Connecticut   claimants 
under  the  act  granting  compensa- 
tion for  lands  within  the  seventeen 
townships,    the  certificate  of    the 
commissioners  is  conclusive,  and  a 
party  cannot  in  order  to  raise    a 
trust,  give  evidence  to  show,  that 
the    commissioners  were    imposed 
upon,  and  that  the  certificate  ought 
to   have    been    granted    to    him. 
Strickland  v.  Strickland  et  al. 

vi.  94 

12.  It  is  not  an  infraction  of  the  law 
for  a  person  holding  the  Pennsyl- 
vania title  to  agree  with  a  settler 
under  a  Connecticut  title  for  the 
surrender  of  his  possession,  on  pay- 
ing him  a  compensation  for  his  im- 
provements, buildings,  and  crop  in 
the  ground;   and   when   the   fact, 
whether  the  contract  was  for  the 
purchase  of  the  possession  and  im- 
provements or  of  the  title  to  the 
land,  depends  as  well  upon  other 
evidence  as  upon  writings,  it  is  pro- 
per to  submit  the  question  to  the 
decision  of  the  jury.         Overton  \. 
Tracey.  xiv.  311 

CONSIDERATION. 

See  ASSUMPSIT,  9,  11,  20,  27. 
DEED.  PAYMENT.  SETTLEMENT. 
TAVERN  RECKONING. 

1.  Where  the  parties  have  by  spe- 
cial agreement,  limited  the  inquiiy 
into  the  consideration  of  a  note,  the 
defendant  will  not,  on  the  trial,  be 
admitted  to  take  a  wider  ground. 
Duncan  v.  Findlay.  vi.  235 

2.  A.  and  B.  having  given  to  C.  their 
promissory  notes,  drawn  in  Virgi- 
nia, and  which  were  put  in  suit  in 
that  state,  entered  into  an  agree- 
ment with  him  that  the  suits  should 
be  dismissed  at  the  cost  of  the  de- 
fendants, in  consideration  that  the 
said  A.  and  B,  and  one  D.  gave  to 
C.    their  joint   and   several   note, 
equal  in  amount  to  the  three  notes 
above  mentioned,  dated  the  same 
day  with  the  agreement,  and  paya- 
ble in  one  year.    It  was  also  agreed 


GENERAL  INDEX. 


283 


that  A.  and  B.  should  be  permitted 
within  twelve  months  of  the  date 
of  the  new  note,  but  not  after,  to 
show  by  judicial  proceedings,  or  by 
legal  evidence,  satisfactory  to  C. 
that  the  said  three  notes  were  given 
without  legal  or  equitable  conside- 
ration, or  to  establish  any  off-sets: 
but  if  the  proceedings  to  establish 
any  want  of  consideration,  or  pay- 
ment in  part  or  in  whole  of  the 
said  three  notes  were  not  com- 
menced within  twelve  months,  then 
the  new  note  to  be  paid  without  de- 
lay. Held,  that  in  a  suit  brought 
against  B.  on  the  new  note,  evi- 
dence of  the  consideration  of  the 
three  original  notes,  which  had  been 
filed  of  record  in  the  court  in  which 
suits  were  brought  on  them  in  Vir- 
ginia, and  that  the  defendant  had, 
in  the  presence  of  the  plaintiff,  ap- 
plied for  them  at  the  office  of  the 
clerk  of  the  said  court,  who  re- 
fused to  deliver  them  in  consequence 
of  their  being  part  of  the  record, 
\yas  inadmissible,  although  at  the 
time  of  the  execution  of  the  said 
three  notes,  and  ever  since,  both  the 
plaintiff  and  defendant  resided  in 
Pennsylvania.  Ibid. 

3.  Seduction  of  a  female,  and  beget- 
ting upon  her  a  bastard  child,  is  a 
sufficient  consideration  for  a  pro- 
mise by  the  party  to  give  his  bonds 
to  the  woman  for  a  sum  of  money, 
if  there  be  nothing  unfair  or  op- 
pressive in  the  transaction. 

But,  if  the  promise  was  solely  in,  con- 
sideration of  stopping  a  criminal 
prosecution,  for  fornication  and  bas- 
tardy commenced  or  threatened,  it 
would  be  void.  Shenk  v.  Mingle. 

xiii.  29 

CONSIGNEE. 
See  BILL  OF  LADING,  1. 

CONSIGNMENT. 

See  LIEN,  8. 

CONSOLIDATION. 

See  ARBITRATION,  15. 

A  consolidation  of  suits  is  never  direct- 
ed by  the  court  without  the  consent 
of  the  defendant.    Groff  v.  Muster. 
iu.262 

CONSPIRACY. 
See  CRIMES  AND  MISDEMEANORS, 
1,  2.     INDICTMENT,  12,  13,  14, 
18,  19,  38.     SLANDER,  14. 
1.  An  overt  act  charged  to  be  done 
by  one  conspirator  in  pursuance  of 


the  conspiracy,  is  to  be  considered 
as  the  act  of  all.  Collins  v.  Com- 
monwealth, iii.  220 
2.  A  conspiracy  to  defraud  by  means 
of  false  pretences  and  false  writings 
in  the  form  and  similitude  of  bank 
notes,  and  in  pursuance  thereof  ut- 
tering as  a  genuine  bank  note  one  of 
such  writings,  knowing  that  no 
such  bank  existed,  and  that  the 
note  was  of  no  value,  is  punishable 
by  hard  labour  under  the  act  of 
the  5th  of  AfiriL,  1790,  and  the  4th 
of  Afiril,  1807.  Ibid. 

CONSTABLE. 

See  COURT  MARTIAL,  2,  3.  EVI- 
DENCE, SO.  INDICTMENT,  12,  13, 
14.  JUSTICE,  23.  KEEPER  OP 
PRISON,  1.  LIMITATIONS,  ACT 
OF,  19. 

1.  One  who  has  been  aggrieved  by 
the  official  misconduct  of  a  consta- 
ble, may  either  bring  suit  in  the 
Court  of  Common  Pleas  against 
the   constable  and    his   surety  on 
the  official  bond,  or  may  proceed 
against  the  constable  alone,  in  the 
first  instance,  before  a  justice  of 
the  peace,  and  afterwards  against 
the  surety  in  the  manner  prescribed 
by  the  19th  section  of  the  act  of 
the  20th  of  March,  1810.  Palmer 
et  al.  v.  The  Common-wealth,  vi-  245 

2.  The  surety  of  a  constable  is  liable 
for  his  breach  of  duty  in  not  pay- 
ing over  money  collected  on  a  war- 
rant placed   in   his   hands,    com- 
manding him  to  levy  on  a  constable 
of  an  adjoining  township  under  the 
12th  section  of  the  act  of  the  20th 
of  March,  1810.  Clerk  v.   Worley. 

vii.  349 

3.  An  action  of  debt  may  be  main- 
tained in  the  Court    of  Common 
Pleas  on  the  official  bond  of  a  con- 
stable in  the  name  of  the  common- 
wealth, for  the  use  of  the  party 
aggrieved,  in  which  the  judgment 
must  be  for  the  damages  sustained 
by  the  party  suing.    Suits  on  the 
bond  are  to  be  brought  as  often  as 
damages  are  sustained.     The  juris- 
diction of  the  Courts  of  Common 
Pleas,  and  that  of  justices  of  the 
peace  under  the  19th  section  of  the 
act  of  the  20th  of   March,  1810, 
are  concurrent.   Camfibell  et  al.  v. 
The  Commonwealth  for  the  toe  of 
Frick,    Administrator  of  Hurley. 

viii  414 

4.  If  an  execution  is  sncd  by  a  ma- 
gistrate, having  a  right  to  issue  it, 
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be  served  by  a  constable,  whose 
authority  does  not  extend  to  the 
district  in  which  the  defendant  re- 
sides, no  suit  can  be  maintained 
against  the  constable  for  an  al- 
leged trespass  in  executing  the  suit, 
unless  a  copy  of  it  be  previously 
demanded,  agreeably  to  the  6th 
section  of  the  act  of  the  21st  of 
March,  1772.  Varley  v.  Za/in. 

xi.  185 

5,  A  justice  issued  an  execution,  di- 
rected to  the  constable  of  the  town 
of  B.t  distant  four  miles  from  the 
township  of  JV.,  where  the  defend- 
ant resided;  and  there  being  another 
township  of  B.,  between  that  and 
the  town  of  B. :  held,  that  though 
there  was  an  acting  constable  in  the 
township  of  JVC,  and  also  of  B.,  yet 
the  execution  was  not  for  that  rea- 
son void. 

The  provisions  of  the  act  of  assembly, 
on  this  subject,  are  only  directory, 
and  the  justice  is  to  judge  who  is  the 
constable  most  convenient  to  the  de- 
fendant. Smith  et  at.  v.  Schell. 

xiii,  336 
CONSTITUTION. 

See  ACT  OF  ASSEMBLY,  2,  5,  13,  14 
ARBITRATION  LAW,  1.  OFFICES,  2. 

1.  A  state  bankrupt  law,  is  not  a  law 
impairing  the  obligation  of  contracts 
•within  the  spirit  and  meaning  of  the 
constitutions  of  the  United  States, 
and  of  the  state  of  Pennsylvania, 
farmers  and  Mechanics'  Bank  v. 
Smith.  iii.  63 

2.  The  legislature  had  a  right  to  pass 
a  law  for  trial,  by  courts  martial,  of 
drafted  militia,  who  should  refuse  or 
neglect  to  march  to  the  place  of  ren- 
dezvous, agreeably  to  the  orders  of 
the  governor,  founded  on  the  requi- 
sitions of  the  President  of  the  United 
States.     Moore  \.  Huston,     iii.  169 

3.  When  the  states  are  prohibited  ex- 
pressly by  the  Constitution  of  the 
United  States,  from  the  exercise  of 
power,  all  their  power  ceased  from 
the  adoption  thereof;  but  where  the 
power  of  the  state  is  taken  away  by 
implication,  they   may  continue  to 
act  until  the  United  States  exclude 
them,  Jbid. 

4.  The  authority  of  the  state  does  not 
cease  in  the  latter  case,  where  con- 
gress have  legislated  partially,  on  a 
subject  over  which  they  might  exer- 
cise exclusive  power.  Ibid. 

5.  The  court  have  power  to  declare 
an  act  of  assembly  void,  but  it  ought 
to  be  exercised  only  in  a  very  clear 
case. 


6.  An  ordinance  of  the  councils  reduc- 
ing the  salary  of  the  Mayor  of  Phi- 
ladelphia, after  the  commencement 
of  his  term  of  service,  is  valid.  Com- 
monwealth v.  Bacon.  vi.  322 

CONSUL. 

1.  It  seems  a  consul  general  is  not  pro- 
tected by  the  law  of  nations  from  a 
prosecution  and  indictment  for  rape. 
Commonwealth  v.  Kosloff.     v.  545 

2.  But  the  state  courts  have  no  juris- 
diction in  such  case;  the  exclusive 
jurisdiction  is  vesied  in  the  courts  of 
the  United  States.  Ibid. 

CONTINGENT  REMAINDER. 

See  COMMON  RECOVERY,  1,  2.    DE- 
VISE, 7,  8,  9,  10,  14,  17. 
The  common  law  doctrine  of  forfeiture, 
for  the  purpose  of  barring  contin- 
gent remainders  has  been  extended 
to  Pennsylvania.   Lyle  v.  Richards, 
ix.  322 

CONTRACT. 

See  ACT  OF  ASSEMBLY,  2.  AGREE- 
MENT. PASSIM.  CONFIRMATION, 
1.  CONSTITUTION,  1.  CORPO- 
RATION,' 12.  COUNTY  COMMIS- 
SIONERS, 3,  4,  12.  ERROR,  108. 
EVIDENCE,  103,  363.  FRAUD, 
PASSIM.  JOINT  CONTRACT.  PAS- 
SIM. PUBLIC  OFFICES,  2.  VEN- 
DOR AND  VENDEE.  PASSIM. 

1.  If  members  of  a  congregation  sign 
a  call  to  a  minister,  and  engage  "to 
provide  for  his  comfortable  and  ho- 
nourable maintenance,  in  the  man- 
ner set  forth  in  the  subscription  pa- 
pers accompanying   the   call,   and 
by  such  subscription  promise  to  pay 
to  him,  or  his  order,  the  sums  annex- 
ed to  their  names,  yearly,"  with 
liberty  to  any  subscriber  to  withdraw 
at  the  end  of  a  year,  they  are  not 
jointly  bound  for  the  whole  subscrip- 
tion,   but   each    severally    to   the 
amount  of  his  own  subscription.  Rid- 
dle v.  Stevens.  ii.  537 

2.  It  is  for  a  jury  to  decide  whether  a 
contract  was  rescinded,  when  it  de- 
pends upon  a  variety  of  disputed 
facts.     Youst  v.  Martin.         iii.  423 

3.  If  a  mesne  conveyance,  forming 
part  of  the  chain  of  title,  be  mislaid 
by  the  vendor  of  land,  it  seems  that 
the  vendee,  who  has  executed  the 
contract  in  part  by  taking  possession, 
cannot  object  to  the  title  on  that  ac- 
count, as  the  defect  may  be  supplied 
by  a  bill  in  fierfietuam  rei  memori- 
am;  still  less  can  he  object  to  it, 
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when  he  has  never  by  the  perfor- 
mance of  his  own  covenants,  put  him- 
self in  a  situation  to  demand  the  title 
papers,  and  the  lost  deed  has  been 
found  before  the  title  was  tendered 
by  the  vendor.  Casael  v.  Cooke. 

viii.  268 

4.  Plaintiff  sold  to  defendant  certain 
goods;  some  time  after  which,  the 
clerk  of  the  plaintiff,  who,  it  was 
admitted,  had  authority  to  give  re- 
ceipts for  him,  gave  to  defendant  a 
receipt  as  follows:  "  Received,  Au- 
gust 20th,  1816,  of  J.  B.,  seventy- 
three  dollars  and  eighty-two  cents, 
which,  with  goods,  &c.  returned, 
•will  be  in  full,  and  interest  account 
to  be  adjusted  between  Mr.  D.  and 
the  said  J.  B."  Held,  that,  in  the 
absence  of  evidence  to  the  contrary, 
the  agreement  was,  that  the  goods 
should  be  returned,  and  the  original 
contract  of  sale,  firo  tanto  rescinded. 
Bredin  v.  Dubarry.  xiv.  27 

CONTRIBUTION. 
See  BILLS  OF  EXCHANGE,  5,  8,  9. 

CONVEYANCE. 

See  ACT  OF  ASSEMBLY.    EVIDENCE, 
26,  35,  36,  372. 

CONVICTION. 

1.  A  conviction  for  doing  worldly  busi- 
ness on  the  Sabbath,  under  the  act  of 
22d  Jtfiril,  1794,  is  good,  if  it  follows 
the  form    prescribed   in  the  law, 
though  it  does  not  state  when  or 
where  the  work  was  done,  or  the 
nature  of  it.     Commonwealth   \. 
Wolf.  iii.  48 

2.  The  proper  mode  of  proceeding, 
for  this  offence,  is  by  conviction,  not 
by  a  qui  tarn  action."  Ibid. 

CORONER. 

It  seems  that  process  against  a  surety 
of  the  sheriff,  may  be  directed  by 
the  prothonotary  to  the  coroner. 
However  that  may  be,  the  coroner 
is  bound  to  execute,  at  his  peril,  all  J 
writs  directed  to  him  by  a  court  hav- 
ing jurisdiction  of  the  subject  mat- 
ter; and  the  securities  of  the  coroner 
are  responsible  for  his  misconduct 
in  the  execution  of  such  writs. 
Beale's  Executors  v.  Common- 
wealth, for  the  use  of  Worrell. 

xi.  299 
CORPORATION. 

See  ACT  OF  ASSEMBLY,  1.  APPEAL, 
27,  36.  ASSUMPSJT,  2,  3,  22, 23. 
BANK.  PASSIM.  BILLS  PF  EX- 


CHANGE, 5,  8,  12.  COUNTY  COM- 
MISSIONERS, 7.  EVIDENCE,  94. 
GUARDIANS  OF  THE  POOH,  2,  3, 
4.  INDICTMENT*  41,  46.  MAN- 
DAMUS. PASSIM.  TURNPIKE 
COMPANY.  PASSIM. 

1.  The  expulsion  of  a  member  of  an 
incorporated    society,  whose  char- 
ter contains  the  following  article: 
"should  any  member  neglect  to  pay 
his  arrearages  of  contribution  for 
three  months  he  shall  be  ejcjitlled," 
without  notice   to   the   delinquent 
member,  or  a  vote  of  the  society,  is 
illegal.       Common-wealth    v.     The 
Pennsylvania  Beneficial  Society. 

ii.  141 

2.  Books  of  a  corporation  are  evidence 
in  disputes  between  members  of  the 
corporation;  especially  if  produced 
on  the  call  or  the  adverse  party. 
They  are  not  evidence  against  stran- 
gers.    Commoniuealth  v.  Woelfier. 

iii.  29 

3.  Where  a  charter  required  two  thirds 
to  form  a  quorum,  and  it  was  stated 
on  the  minutes,  that  on  due  invita- 
tion, the  corporation   met,  and  it 
was  not  usual  to  mention  on  the 
minutes  the  names  or  number  of 
those   present,    this   was   held   to 
amount  to  saying  that  two  thirds 
had  met.  Ibid. 

4.  Where  a  congregation  was  incor- 
porated, and  a  power  given    "  to 
make  rules,  by-laws,  and  ordinarf- 
ces,  and  to  do  ever}-  thing  needful 
for  the  good  government  and  sup- 
port of  the  congregation,"  held,  that 
the  corporation  had  power  to  make 
a  by-law,  vesting  the  appointment 
of  inspectors  of  their  elections  in  the 
president  of  the  corporation.     Ibid. 

5.  So  also,  that  they  had  power  to 
make  a  by-law,  prohibiting  tickets 
from  being  counted  at  an  election, 
which  had  other  things  on  besides 
the  names.  Ibid. 

6.  Having  an  eagle  engraved  on  such 
tickets  is  a  violation  of  the  by-law. 

Ibid. 

7.  Under  the  charter  of  the  German 
Lutheran  Congregation,  in,  and  near 
the    city   of   Philadelphia,    aliens, 
otherwise  qualified,  are  entitled  to 
vote.  Ibid. 

8.  ./issumfisit  lies  against  a  corpora- 
tion on  an  implied  contract.     Over- 
seers of  North   IVhitehall  v.  Over- 
seers of  South  Whitehall.       iii.  117 

9.  An  action  of  trespass  on  the  case, 
lies  against  a  corporation  aggregate, 
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for  a  tort.  Chesnut  Hill  and  Spring 
House  Turn/like  Company  v.  Rut- 
ter.  iv.  6 

10.  It  seems  that  if  the  narr.  state 
that  the  act  complained  of,  was  un 

justly  and  wrongfully  done,  with- 
out setting  forth  negatively,  that  it 
was  not  within  the  scope  of  the 
corporate  powers  of  the  company, 
it  is  sufficient;  at  all  events  it  is  good 
after  verdict.  Ibid. 

11.  Where  the  charter  of  a  church 
authorized  the  making  of  by-laws, 
requisite  for  the  good  government 
of  the  church,  and  directed  that  the 
elections  of  ministers,  &c.,  should 
be  conducted  agreeably  to  certain 
rules,  one  of  which  was,  "that  no 
person  was  to  have  a  vote,  except 
those  who  had  been  regularly  ad- 
mitted, and  should  have  been  mem- 
bers of  the  church  12  months  pre- 
ceding the  election."    Held,  that  a 
by-law,  enacting,  that  no  member 
of  the  church  whose  pew  rent  was 
in  arrears  for  a  longer  time  than  two 
years,  should  be  entitled  to  vote  for 
officers,  was  valid.    Commonwealth 
v.  Cain,  v.  510 

12.  If  the  charter  of  an  incorporated 
company  require  a  certain  number 
of  managers  to  constitute  a  quorum, 
for  the  purpose  of  entering  into  con- 
tracts, a  contract,  to  which  the  seal 
of  the  corporation  is  affixed  by  a  less 
number  than  are  competent  to  make 

¥  the  contract,  is  valid,  provided  it 
be  done  by  the  direction  of  a  legal 
quorum;  and  the  seal  itself  is  firima 
facia  evidence  that  the  contract  has 
been  duly  entered  into  by  the  corpo- 
ration. Whether  or  not  it  has  been 
duly  affixed,  is  matter  for  the  con- 
sideration of  the  jury.  Berks  and 
Daufihin  Turn/like  Comfiany  v. 
Myers.  vi.  12 

13.  Though  a  corporation  cannot  dis- 
pose of  its  stock,  in  a  manner  differ- 
ent from  that  prescribed  by  its  char- 
ter, yet  it  may  compromise  a  dispute 
respecting    stock    previously    sub- 
scribed. Ibid. 

14.  A  departure  from  the  strict  style 
of  a  corporation  will  not  avoid  its 
contracts,  if  it  substantially  appear 
that  the  particular  corporation  was 
intended,   and    a  latent  ambiguity 
may,  under  proper  averments,  be 
explained  by  parol  evidence.     Ibid. 

15.  An  application  to  this  court  for  its 
sanction  to  proposed  alterations  and 
amendments  to  the  charter  of  a  cor- 
poration, under  the  2d  section  of  the 
act  of  the  10th  of  April,  1791,  must 


be  made  by  the  corporation,  in  its 
corporate  character,  and  not  by  the 
individual  members  of  the  society. 
Case  of  St.  Mary's  Church,  vi.  498 

16.  The  court  will  not,  on  a  petition  of 
a  majority  of  the  members  of  an  in- 
corporated society,  award  a  manda- 
mus, to  compel  the  body  in  whom 
the  corporate  powers  are  vested,  to 
affix  their  common  seal  to  altera- 
tions and  amendments  to  their  char- 
ter, contrary  to  their  own  judgment. 
Commonwealth-  v.    Trustees  of  St. 
Mary's  Church.  vi.  508 

17.  A  minority  of  the  persons,  in  whom 
the  trust  of  a  school-house  and  school 
is  vested  by  deed,  cannot  by  associat- 
ing and  procuring  a  charter  of  incor- 
poration,undertheactof./f/in7, 1791, 
acquire  the  right  to  the  management 
of  them,  in  opposition  to  the  will  of. 
the  majority   of  those   interested. 
Commonwealth  v.  Jarrett.    vii.  460 

18.  Amendments  proposed  by  a  cor- 
poration, are  not  to  be  considered  as 
the  act  of  the  corporation,  merely 
because  they  are  offered  under  the 
corporate  seal;  the  court  may  in- 
quire by  what  authority  it  is  affixed. 
Case  of  St.  Mary's  Church,  vii.  517 

19.  Where  the  trustees  of  a  corpora- 
tion consist  of  three    clerical  and 
eight  lay  members,  if  one  of  the 
clerical  members  be  excluded  from 
the  board  by  a  resolution  of  the  lay 
members  without  authority,  resolu- 
tions for  alterations  of  fundamental 
articles  of  the  charter,  passed  in  tlve 
absence  of  such  member,  are  un- 
lawful. Ibid. 

20.  In  corporations  where  there  am 
different  classes,  the  majority  of  each 
class  must  consent,  before  the  char- 
ter can  be  altered,  if  there  be  no 
charter  provision  respecting  altera- 
tions. Ibid. 

21.  The  act  of  22d  MzrcA,  1817,  "re- 
lative to  suits  brought  by  or  against 
corporations,"  is   not    confined    to 
banks,  but  extends  to  all  corpora- 
tions.    Washington  and  Pittsburgh 
Turnfiike  Comfiany  v.  Cullen  and 
Crane.  viii.  517 

22.  An  agent  of  a  corporation,  who  is 
neither  president,  chief  officer,  cash- 
ier, treasurer,  nor  secretary,  is  not 
authorized  to  enter  an  appeal  from 
an  award  of  arbitrators.  Ibid. 

23.  One  '«vho  acts  as  commissioner,  to 
receivfe  the  subscriptions  under  an 
act  to  incorporate  a  turnpike  road 
compxany,  cannot,  when  sued  by  the 
comj  jany  for  the  amount  of  his  sub- 
scrip  ition,  object  that  the  $5  per 
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share,  payable  at  the  time  of  sub- 
scription, was  not  actually  paid  by 
him. 

The  recital  in  a  charter,  granted  un- 
der an  act  of  assembly,  that  certain 
commissioners  appointed  in  the  act 
to  take  subscriptions  had  done  so, 
and  of  their  certificate  to  that  effect, 
is,  when  accompanied  with  proof 
that  the  defendant  subscribed  for 
three  shares  in  the  books  of  the 
company,  firima  facie  evidence  of 
such  certificate  having  been  forward- 
ed to  the  governor.  Graybte  v. 
York,  &c.  Turnpike  Co.  x.  269 

24.  After  pleading  to   a   declaration 
charging  them  as  a  corporation,  and 
going  to  trial,  as  such,  in  the  Court 
of  Common  Pleas,  the  defendants 
cannot,  on  a  writ  of  error,  take  ad- 
vantage of  the  suit  having  been  com- 
menced against   them    before  the 
justice  in  their  individual  characters. 
Overseers  of  the  Poor  of  Rpxbo- 
rough  v.  Bunn.  xii.  292 

25.  A  foreign  attachment  lies  against 
a  corporation,  incorporated  by  the 
laws  of  another  state.  Bushel  v.  Com- 
monwealth Insurance  Company. 

xv.  173 
COSTS. 

See  ARBITRATION,  30,  31,  33.  AR- 
BITRATION LAW.  ARBITRATORS, 
7.  COURT  OF  COMMON  PLEAS, 

1,  2.     EXECUTORS   AND  ADMI- 
NISTRATORS, 28.     FEES,  3,  4,  5, 
6,7,  8,  10,    11,    14,  15,  17,  &c. 
GUARDIAN,  3.     JUSTICE  OF  THE 
PEACE,   7.     LIBERARI    FACIAS, 

2,  3,  4. 

1.  Where  in  an  action  of  tort  in  this 
court,  the  plaintiff  lays  his  damages 
at  $500  or  upwards,  and  the  jury 
find  a  less  sum,   he  is  entitled  to 
costs.     In  cases  of  tort,  the  sum  de- 
manded in  the  narr  is  the  matter  in 
controversy.     Hancock  v.  Barton. 

i.  269 

2.  Juries  cannot  give  costs  where  the 
law  denies  them,  Sneively  v.  Weid- 
man.  i.  417 

3.  Under  the  act  of  29th  of  March, 
1810,  the  Supreme  Court  cannot,  on 
a  writ  of  error,  inquire  whether  new 
evidence  was  given  by  the  defend- 
ant, on  appeal,  so  as  to  preclude 
the  plaintiff  from  costs-     'I  he  court 
below  are  judges  whether  new  evi- 
dence was  given  or  not     Mixell  v. 
Bradford.  ii.  488 

4.  It  is  well  settled  that  a  plaintiff, 
though  he  does  not  receive  more 


than  100  dollars  in  the  common 
pleas,  shall  have  his  costs,  if  his 
cause  of  action  was  reduced  to  100 
dollars  or  less  by  a  set-off.  Spear  v. 
Jamieson.  ii.  530 

5.  If  arbitrators,  chosen  by  consent, 
in  such  case  award  tor  tiie  plaintiff 
100  dollars,  and    that   the  parties 
shall  each  pay  their  own  costs,  the 
plaintiff,  notwithstanding,  shall  re- 
cover his  full  costs.  Ibid. 

6.  And  if  judgment  be  given  for  full 
costs  by  the  Common  Pleas,  the  Su- 
preme court  cannot  inquire  into  facts 
not  appearing  on  the  record.     Ibid. 

.  Where  the  plaintiff  brought  debt 
in  the  Common  Pleas,  on  a  single 
bill  for  100  dollars,  due  on  the  sale 
of  a  horse,  and  the  defendant  set  up 
a  warranty  of  the  horse  and  breach 
thereof,  in  consequence  of  which  the 
jury  gave  the  plaintiff  a  verdict  for 
$85, 31  cents,  and  six  cents  costs; 
the  plaintiff  was  held  to  be  entitled 
to  full  costs.  Sadler  v.  Slobaugh. 
iii.  388 

8.  Under  the  existing  acts  of  assembly, 
in  all  cases  where  this  court  has 
jurisdiction,    costs   are   of  course- 
There'ore  a  plaintiff  is  entitled  to 
costs,  though  he  recover  less  than 
50  pounds,  provided  the  matter  in 
controversy  be  500  dollars  or  up- 
wards.   VVurts  v.  M'Faddon.  iv.  78 

9.  If  a  declaration  on  a  policy  of  insu- 
rance contain  a  count  tor  a  total  loss, 
and  a  count  for  money  had  and  re- 
ceived, &c. ,  for  a  return  of  premium, 
and  the  jury  find  a  verdict  for  the 
defendant  on  the  first  count,  and  on 
the  count  for  money  had  and  receiv- 
ed, &c.,  a  verdict  for  the  plaintiff 
for  a  less  sum  than  500  dollars,  the 
plaintiff  is  entitled  to  costs;  all  dis- 
putes arising  out  of  the  same  policy 
being  the  matter  in  controversy  be- 
tween the  parties.  ibid. 

10.  If  a  defendant  be  acquitted  on  an 
indictment,  founded  on  the  act  of 
the  31st  of  March,  1806,  to  restrain 
the  practice  of  duelling,  the  jury 
may  direct  that  he  shall  pay  the 
costs,  though  the  indictment  be  de-^ 
fective.     Commonwealth  v.  Tilgh- 
man.  iv.  127 

11.  In  an  action  of  trespass  q  uare  clau- 
sum  fregit,  if  the  jury  find  less  than 
40  shillings  damages,  for  plaintiff, 
and  full  costs,  he  is  entitlea  to  re- 
cover full  costs,  though  there  is  no 
certificate  by  the  judge,  agreeably  to 
the  16th  section   of  the  statute  22 
and  23  C.  II.  c.  9,  that  the  freehold 
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or  title  of  the  land  was  chiefly  in 
question.     Hinds  v.  Knox.      iv.  417 

12.  Costs  upon  an  indictment  are  re- 
mitted by  a  pardon  before  judgment. 
Duncan  v.  The  Commonwealth. 

iv.  449 

13.  If  the  grand  jury  return  a  bill  "igno- 
ramus,   in  a  case  other  than  felony, 
and  order  the  prosecutor  to  pay  the 
costs,  and  the  prosecutor  after  hav- 
ing been  sentenced  by  the  court  to 
pay  them,  is  committed,  and  then 
discharged  according  to  law,  with- 
out having  paid  them,  the  county  is 
not  liable  to  costs.     The  Common- 
wealth  v.    The   Commissioners   of 
Philadelphia  County.  iv.  541 

14.  Nor  is  the  county  liable,  if  a  bill  be 
found  "a  true  bill,"  and  the  defen- 
dant having  been  tried  and  acquitted, 
and  ordered  by  the  petit  jury  to  pay 
the  costs,  is  sentenced  by  the  court 
to  pay  them,  and  is  committed  and 
discharged   according  to  law,  the 
costs  not  being  paid.  Ibid. 

15.  Nor  if  the  defendant  be  acquitted, 
and  the  prosecutor  ordered  by  the 
petit  jury  to  pay  the  costs,  who,  af- 
ter being  sentenced  by  the  court  to 
pay  them,  is  committed  and  dis- 
charged according  to  law,  the  costs 
being  unpaid.  Ibid. 

16.  If  a  defendant  in  an  action  of  tort 
appeal  from  an  awai'd  of  arbitrators, 
and  obtain  a  verdict  more  favourable 
than  the  award,  he  is,  by  the  pro- 
visions of  the  arbitration  law,  ex- 
empted from  the  payment  of  the 
costs  which  accrued  upon  the  appeal, 
and  it  is  not  in  the  power  of  the  jury 
by  their  verdict,  to  subject  him  to 
the  payment  of  such  costs.  Lentz  v. 
Stroh.  vi.  34 

17.  If  arbitrators  in  an  action  of  slander 
award  for  the  plaintiff  five  dollars, 
with  costs  of  suit,  he  is  entitled  to 
full  costs.   Gouerv.  Clayton,    vi.  85 

18.  In  trespass,  commenced  originally 
in  the  Court  of  Common  Pleas,  if 
plaintiff  lay  his  damages  at  more 
that  100  dollars,  and  recover  less 
than  that  sum,  he  is  entitled  to  costs. 
Clark  v.  M'Kisson.  vi.  87 

19.  On  an  appeal  by  defendant  from 
an  award  of  arbitrators,  if  the'plain- 
tiff  obtain  a  verdict  for  a  smaller 
sum  than  the  award,  the  defendant 
is  not  entitled  to  a  return  of  the  costs 
paid  on  the  appeal;  and  with  respect 
to  the  costs  accrued  since  the  appeal, 
each  party  is  to  pay  his  own  costs. 
Pratt  v.  JVagleeetal.  vi.  299 

20.  A  judgment  for  costs  given  under 
an  existing  law,  is  not  affected  by  a 


subsequent  repeal  of  the  law.  Bech- 
tol  v.  Cobaugh.  x.  121 

21.  An  appeal  by  a  defendant  from  a 
justice,  if  the  plaintiff  recover  less 
in  the  Court  of  Common  Pleas,  than 
he  did  before  the  justice,  and  the 
defendant  has   produced  evidence 
which  he  did  not  give  before  the 
justice,  the  plaintiff  will  recover  his 
costs  before  the  justice,  but  each 
party  must  pay  his  own  on  the  ap- 
peal.    Kimole  v.  Sounders,    x.  193 

22.  Where  an  indictment  has  been 
returned,  "a  true  bill,"  the  prose- 
cuting officer  cannot  enter  a  nol. 
pros.,  with  the  consent  of  the  court, 
and  charge  the  county  with  the  costs 
of  prosecution.     Agnetu  v.  Commis- 
sioners of  Cumberland.          xii.  94 

23.  On  an  appeal  by  the  defendant 
from  a  justice  of  the  peace,  if  the 
plaintiff  recovers  less  on  an  award 
of  arbitrators  than  he  did  before  the 
justice,  he  is  not  entitled  to  costs, 
nor  can  the  arbitrators  give  them  to 
him.   Downs  v.  Lewis.         xiii.  198 

24.  If  on  the  appeal  of  the  defendant 
from  an  award  of  arbitrators,  refe- 
rees under  the  act  of  1705,  find  a  less 
sum  in  favour  of  the  plaintiff,  than 
was  awarded  by  the  arbitrators,  the 
plaintiff  is  not  entitled  to  costs,  nor 
can  the  referees  award  them  to  him. 
Holdshifi  v.  Alexander,  "      xii.  280 

25.  When  this  court  reverses  a  judg- 
ment, and  orders  a  •venire  facias  de 
novo,  it  has  a  right  to  impose  terms 
as  to  costs.  But,  where  no  terms  are 
imposed,  all  the  costs  abide  the  final 
event  of  the  suit.    Work  v.  Lessee  of 
Mac  lay.  Vt  /  /  / 1  e  -fa  -     265 

26.  On  an  award  of  arbitrators  in  tres- 
pass quare  clausumfregit,  in  favour 
of  the  plaintiff,  for  one  dollar  and  the 
costs  of  suit,  the  plaintiff  is  entitled 
to  full  costs.  Wilkinson  v.  Gray.  345 

27.  Where  there  are  several  actions 
depending  by  same  plaintiff  against 
different  defendants,  and  the  parties 
agree  that  the  verdict  and  judgment 
in  one  case  shall  govern  all,  and  the 
same  witnesses  are  examined  in  each 
suit,  the  plaintiff  is  not  entitled  to 
recover  from  each  defendant  the 
costs  for  the  attendance  of  each  wit- 
ness, and  the  mileage.     Curtis  v. 
Buzzard.  xv.  21 

28.  Plaintiff  obtained  judgment  before 
a  justice  of  the  peace,  on  the  31st  of 
January,  1822,  for  thirty  dollars  and 
costs.  Defendant  appealed,  and  gave 
evidence  not  given  before  the  justice, 
and  verdict  and  judgment  were  ren- 
dered for  the  plaintiff  for  thirteen 
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dollars,  on  the  3d  of  May,  1823. 
Held,  that  the  plaintiff  was  entitled 
to  his  costs  before  the  justice,  each 
party  paying  his  own  costs  on  the 
appeal,  notwithstanding  the  9th  sec- 
tion of  the  act  of  the  28th  of  March, 
1810,  that  section  being  repealed  on 
the  1st  of  April,  1823,  before  the 
verdict.  Grace  v.  Altemus.  xv.  133 

COSTS  OF  PROSECUTION. 

1.  The  fifteenth  section  of  the  act  of 
the  23d  September,  1791,  entitled, 
"a  supplement  to  the  penal  laws  of 
of  this  state,"  is  not  repealed  by  the 
act  of  the  28th  of  March,  1814,  en- 
titled, "an  act  establishing  a  fee 
bill."  Therefore,  where  a  person, 
sentenced  to  death  or  hard  labour, 
has  not  sufficient  property  to  pay 
the  costs  of  prosecution,  they  are  to 
be  paid  by  the  county  in  which  the 
crime  was  committed.  Common- 
wealth v.  Commissioners  of  Phila- 
delphia County.  ii.  290 

~.  But  payment  by  the  county  does  not 
discharge  the  convict,  who  remains 
liable  for  the  costs  under  the  judg- 
ment, until  discharged  under  the 
insolvent  laws.  Ibid. 

3.  Where  the  same  person  is  convict- 
ed of  divers  offences  at  the  same 
term  or  sessions,  the  costs  of  prose- 
cution, on  one  indictment  only,  are 
to  be  paid  out  of  the  county  stock. 

Ibid. 

4.  The  county  is  not  liable  for  the  costs 
of  an  attachment,  against  a  witness, 
for  contempt.  Ibid. 

COVENANT. 

See  ACTION,  2.  ANNUITY.  CON- 
TRACT, 3.  DEED,  11,  12,  13,  14. 
INDEMNITY,!.  PAROL  EVIDENCE, 
1,  2.  PLEADING,  3,  34.  STATE- 
MENT, 2. 

1.  Where  in  covenant,  for  breach  of 
warranty,  issue  is  joined  on  the  title 
of  the  defendant,  it  is  not  necessary 
for  the  plaintiff  to  show,  that  he  took 
any  measures  to  complete  the  title  of 
the  defendant.    Clarke  v.  M'Anul- 
ty.  iii.  364 

2.  A  covenant  of  warranty  is  not  bro- 
ken without  eviction,  which  must  be 
laid  in  the  narr.  Ibid. 

3.  It  is  not  a  good  assignment  of  a 
breach  of  warranty  against  all  but 
the  proprietary,  that  the  defendant 
had  no  title ;  especially,  if  it  was 
known  to  both  parties,  that  there 
was  no  more  conveyed  in  the  deed 
than  a  right  of  pre-emption.     Ibid. 
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4.  Covenant  by  an  assignee  of  the  re- 
version, under  the  statute  32,  Henry 
8,  c.  34,  is  transitory.     Kenwood  v. 
Cheeseman.  iii.  500 

5.  If  a  lease  contain  a  covenant  not  to 
assign  without  the  consent  of  the  les- 
sor, and  the  lessee  assign,  without 
his  consent,  the  acceptance  of  an 
assignment  of  the  lease  from' the  as- 
signee of  the  lessee,  will  not  affect  the 
lessor's  right  of  action  for  a  breach 
of  the  covenant  not  to  assign.  Hazle- 
hurst  v.  Kendrick.  vi.  446 

6.  Where  covenants  are  mutual  and 
concomitant,  one  party  cannot  call 
upon  the  other  to  perform  his  part 
of  the  contract,  without  having  ac- 
tually performed,  or  tendered  per- 
formance of  his  own.     Cossetl  v. 
Cooke.  viii.  268 

7.  The  covenants   arising   from  the 
words,  "grant,  bargain,  and  sell," 
in  a  deed,  are  not  inconsistent  with, 
or  restrained  by  an  express  covenant 
of  special  warranty.     Funk  v.  Vo- 
neiaa  et  al.  Executor  of  Bechtoll. 

xi.  109 

8.  When  the  grantor,  prior  to  the  exe- 
cution of  the  deed,  had  mortgaged 
the  premises,  it  was  held,  that  the 
grantee  was  entitled  to  recover,  in 
an  action  upon  those  covenants,  at 
least   nominal   damages,    notwith- 
standing the  mortgage  was  not  due 
at  the  commencement  of  the  suit, 
and  no  actual  damage  was  proved. 

Ibid. 

9.  If  the  grantee,  in  his  declaration, 
had  assigned  specially  the  conse- 
quential damages  arising  from  the 
breach  of  the  covenants,  stating  that 
the  land  was  of  less  value  by  reason 
of  the  incumbrance;  that  he  was 
prevented  from  selling  it  as  advan- 
tageously as   he  might  otherwise 
have  done,  and  that  in  fact  it  was 
sold  by  process  of  law,  for  so  much 
less  than  the  value  of  the  mortgage, 
he  would   have   been   entitled   to 
damages  to  the  full  value  of  the 
mortgage.  Ibid. 

10.  Query,  Whether  the  grantee,  by 
calling  on  the  grantor  to  remove  the 
incumbrance,  would  be  entitled  to 
recover  the  value  of  the  mortgage 
where  there  had  been  no  sale,  no 
eviction,  and  even  before  the  mort- 
gage became  due.  Ibid. 

11.  Where,  in  the  body  of  a  sealed  in- 
strument, the  covenants  are  stated  as 
if  they  were  made  by  a  corporation, 
directly  with  the  plaintiff,  without 
the  agency  of  any  one,  and  the  de- 
20 
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fendant  is  not  named,  but  signs  the 
instrument,  and  seals  it  with  his  own 
seal,  as  president  of  the  corporation, 
and  on  their  behalf;  an  action  cannot 
be  sustained  upon  it  against  him  in- 
dividually. Hopkins  v.  Mehaffy. 

xi.  126 

12.  The  narr  in  covenant  by  the  ap- 
prentice against  his  master,  set  forth, 
that  the  plaintiff  put  himself  to  the 
defendant,  to  learn  the  trade  and 
mystery  of  dying  and  fulling,  which 
the  defendant  then  professed  to  fol- 
low, and  the  usual  covenants,  on  the 
part  of  the  apprentice,  and  that  the 
master,  in  consideration  of  their  per- 
formance, was  to  provide  sufficient 
sustenance,  apparel,  and  schooling, 
and  give  him  two  sufficient  suits  oi 
freedom  clothes;  the  breach  assign- 
ed was,  that  the  defendant  did  not 
teach  the  plaintiff  the  art,  &c.  of 
fulling  and  dying,  but  kept  him  at 
other  business;  nor  give  him  two  suits 
of  clothes,  and  schooling:  held,  bad 
after  verdict.  Pumeroy  v.  Bruce. 
xiii.  186 

COVERTURE. 

See  PLEADING,  57,  58. 

COUNTERFEIT. 
One  receiving  a  counterfeit  note  from 
an  innocent  person  in  payment,  and 
keeping  it  by  him  six  months,  with- 
out notice,  is  guilty  of  gross  negli- 
gence, and  must  sustain  the  loss. 
Raymond  v.  Baar.  xiii.  318 

COUNTY  COMMISSIONERS. 
See  SUPREME  COURT,  1,  2,  TAXESI 
6, 11. 

1.  The  sheriff  cannot  recover  from 
the  commissioners,  fees  for  sum- 
moning grand  and  petit  jurors  in 
criminal  cases,  and  general  jurors 
in  civil  cases,  even  as  the  law  stood 
prior   to   the   act   of  the    28th  of 
March,  1814.    Erurin  v.   Commis- 
sioners of  Northumberland  County. 

i.  505 

2.  Query,  Whether  county  commis- 
sioners are  liable,  as  such,  to  an  ac- 
tion of  implied  assumpsit  or  to  any 
kind  of  action.  Ibid. 

3.  County  commissioners  have  power 
to  purchase  every  thing  necessary, 
(<?.  g.  chairs,}  for  the  accommoda- 
tion of  the   persons  employed   in 
conducting   the    general    election. 

'  Commonwealth  v.  Commissioners 
of  Philadelphia  County.  ii.  193 

4.  A  contract  made  by  the  county 
commissioners  with  one  of  their 


own  board,  is  contrary  to  the  act  of 
the  21st  of  March,  1806,  and  void. 

Ibid. 

5.  The  court  will  not  grant  a  manda- 
mus to   county   commissioners   to 
compel  the  payment  of  interest  on 
an  order  drawn  by  them  on  the 
county    treasurer.     Commonwealth 
v.  Commissioners  of  Philadelphia 
County.  iv.  125 

6.  The  law  will  not  imply  a  promise 
to  pay  debts  due  from  a  county  by 
individuals,    who,    when    the   suit 
was  brought,  were  county  commis- 
sioners, but  who  were  not  so  when 
the  debts  originated,  and  who  had 
ceased  to  be  so,  before  the  suit  was 
tried.  Lyon  v.  Adams.          iv.  443 

7.  Query,  Whether  county  commis- 
sioners constitute  a  corporation  lia- 
ble to  be  sued?    If  they  do,  the 
suit  should  be  against  the  corpora- 
tion, without  naming  the  commis- 
sioners individually.  Ibid. 

8.  It  seems,  however,  that  the  only 
remedy  for  the  recovery  of  debts 
due  from  a  county,  is,  by  applying 
for  a  mandamus,  commanding  the 
commissioners  to  draw  an  order  on 
the  county  treasurer.  Ibid. 

9.  The  commissioners  of  Allegheny 
county  had  authority  under  the  act 
of  the  26th  of  February,  1817,  to 
purchase  ground  for  the  erection  of 
a  new  jail,  without  the  consent  and 
approbation  of  the  grand  jury  and 
Court  of  Quarter  Sessions.    Com- 
missioners of  Allegheny  County  v. 
JLecfcy.  vi.  166 

10.  This  power  might  be  legally  ex- 
ecuted by  two  commissioners,  with- 
out the  concurrence  of  the  third. 

Ibid. 

11.  It  was  not  necessary  under  that 
act,  that  the  commissioners  should 
sell  the  old  jail,  before  they  pur- 
chased ground  for  the  .erection  of  a 
new  one.  Ibid. 

12.  Nor  was  it  necessary  that  the  con- 
tract  between   the  commissioners 
and  the  vendor,   should  contain  a 
stipulation,  pledging  the  proceeds 
of  the  sale  of  the  old  jail,  for  the 
payment  of  the  ground  purchased. 

Ibid. 

COURT. 

See  ACT  OF  ASSEMBLY,  11.  BILL 
OF  EXCEPTIONS,  2,  3,  4,  10,  11. 
BOOKS  AND  WRITIHGS,  1,  2,  3, 
4,  5,  6.  BREAD  ACT.*  ERROR. 
8,  9,  19,  23,  24,  33,  34,  36,  42, 
43,  44,  45,  &c.  EVIDENCE, 
132.  MANDAMUS,  PASSIM.  NEW 
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TRIAL,  PASSIM.  NOTICE,  3,  6. 
QUARTER  SESSIONS,  PASSIM. 
RECOGNIZANCE,  1,  3,  4,  5,  6, 
7.  SET-OFF,  14,  25.  SUPREME 
COURT.  SPECIAL  COURT.  VER- 
DICT, 3,  5.  WRIT  OF  ERROR, 
PASSIM.  WRITTEN  INSTRUMENTS, 
1. 

1.  The  counsel  for  either  party  have 
a  right  to  ask  the  opinion  of  the 
court  on  any  point  of  law  arising 
out  of  the  'evidence  and  pertinent 
to  the  issue.  But  they  have  no 
right  to  ask  an  opinion  on  matter  of 
fact.  Browne  v.  Camfibell.  i.  176 

2-  In  a  case  consisting  of  evidence, 
written  and  parol,  the  defendant's 
counsel  have  no  right  to  ask  an 
opinion,  whether  on  the  whole  the 
plaintiff  has  supported  his  action. 

Ibid. 

3.  The  court  are  not  bound  to  answer 
what  the  law  is  upon  the  whole 
evidence.      Their  opinion  can    be 
asked  only  on  specific  facts,  grant- 
ed or  supposeo.     White  v.   Ifyle's 
Letsee.  i.  515 

4.  The  judgment  of  the   Supreme 
Court  on  the  same  facts,  is  binding 
as  a  rule  of  property.    But  whether 
the  facts  are  the  same,  the  jurv 
must  judge.  Ibid. 

5.  When  a  question  is  distinctly  pro- 
posed to  the  court,  the  party  pro- 
posing it  is  entitled  to   a  distinct 
answer,  and  it  is  error  to  refuse  or 
evade  it.  Smith  v.   Thompson. 

ii.  49 

6.  If  the  record  still  remains  in  the 
Supreme  Court,  the  reversal  of  an 
execution  may  be   awarded  at   a 
subsequent   term,  and   the  record 
transmitted.   Cassel  v.  Duncan. 

it  57 

7.  The  court  are  not  bound  to  give  an 
opinion  on  facts.     But  a  refusal  or 
omission  to  give  an  opinion  on    a 
point  of  law  requested  and  material 
to  the  issue,  is  error.  Hamilton  v. 
Menor.  ii.  70 

8.  In  proceedings  against  a  husband 
for  desertion,  &c.,  a  certiorari  lies 
from  the   Supreme  Court   to  the 
Quarter  Sessions  to  remove   their 
order.    Overseers  of  the  Poor  v. 
Smith.  ii.  363 

9.  The  jurisdiction  of  the  Supreme 
Court  is  only  taken  away  by  ex- 
press words  or  irresistible  implica- 
tion. Ibid. 

10.  Query,  If  the  jurisdiction  of  the 
court  extend  to  cases,  which  are 


brought  before  the  sessions  bv  ap- 
peal? Ibid. 

11.  If  a  party  desires  a  more  parti- 
cular opinion  than  the  court  gives, 
it  is  his  duty  to  state  the  point;  and 
then  the  court  is  bound  to  answer. 
Kean  v.  M'Laughlin.  ii.  469 

12.  The  court  are  not  bound  to  in- 
struct the  jury  to  find  for  either 
party  on  the  whole  evidence.     It  is 
merely  their  duty  to  inform  them 
as  to  the  law,  leaving  the  decision 
of  the  facts  entirely  to  them.   Gal- 
braith  v.  Black.  iv.  207. 

13-  Where  a  judge  has  expressed 
himself  in  such  a  manner  as  to  be 
understood  by  a  jury,  this  court 
will  not  reverse  the  judgment  on 
critical  objections  to  his  language. 

Ibid. 

14.  The  court  may  express  an  opin- 
ion on  the  facts  of  a  case,  without 
at  the  same  time  informing  the  jury 
that  they  may  and  ought  to  judge 
for  themselves;  but  nothing  should 
appear  in  the  charge  from  which 
the  jury  may  reasonably  infer,  that 
they  are  precluded  from  considering 
the  facts.  Samfison  v.  Samfison,  iv.  329 

15.  The  court  are  not  bound  to  an- 
swer an  abstract  question,  without 
applying  the  general  principles  of 
law  to  the  case  before  the  jury,  and 
making  such  observations,  and  dis- 
tinctions as  they  may  deem  neces- 
cessary.  Graham  v.  Moore,  iv.  467 

16.  The  time  and  manner  of  exa- 
mining witnesses  is  in  the  discretion 
of  the  court  before  whom  the  trial 
takes   place.     Duncan  v.   M'Cul- 
lough.  iv.  480 

17.  Under  what  circumstances  the 
court   will  refuse   to    permit   the 
plaintiff  to  introduce  new  evidence 
after  the   defendant's  counsel  has 
begun  to  address  the  jury.        Ibid. 

18.  Query,  Whether  this  court  will 
reverse  for  error,  on   a   point   in 
which  the  law  permits  the  inferior 
court  to  exercise  discretion?     Ibid. 

19.  The  last  monday  in  July  is  mere- 
ly a  court  to  receive  the  return  of 
writs,  and  to  make  rules,  and  or- 
ders preparatory  to  trials.      It  is 
not  a  term,  at  which  a  judgment 
can  be  taken  for  want  of  an  appear- 
ance. Insurance  Comfiany  of  Penn- 
sylvania v.  Passmore.  iv.  507 

20.  The  court  are  not  bound  to  in- 
struct the  jury  whether  a  judgment 
in  the  suit  can  be  executed  against 
the  defendant,  he  having  been  dis- 
charged by  an  insolvent  act  from 
his  debts,  j&an  v,  franklin,  v.  147 
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21.  On  an  issue  on  the  validity  of  a 
patent  right,  the  judge  is  bound  to 
instruct  the  jury  on  the  validity  of 
conflicting  patents  in  a  suit  by  a  ven- 
dor against  a  vendee  of  such  a  pa- 
tent right,  though  all  the  parties 
interested  in  those  patents  are  not 
before  the  court.  Bellas  v.  Hays. 

v.  427 

22.  The  court  are  bound  to  instruct 
the  jury  on   points  proposed    by 
counsel  on  the  trial  relevant  to  the 
issue,  though  they  are  not  noticed 
in  the  argument;  but  they  may  re- 
gulate  the  practice  otherwise  by 
rule  of  court.  Ibid. 

23.  On  a  bill  of  exceptions  to  the  ad- 
mission of  a  paper,    for   want   of 
proof  of  its  authenticity,  a  court  of 
error  will  permit  no  objection  to  be 
made,  which  was  not  urged  below. 
Berks    and    Daujihin     Turnpike 
Company  v.  Myers.  vi.  12 

24.  The  court  are  bound  to  decide 
on  the  construction  of   a   written 
instrument,  where  matters  of  facts 
are  not  intermingled;  and  it  is  error 
in  such  case  to  leave  the  construc- 
tion to  the  jury.  Denison's  Execu- 
tors v.  Wietz.  vii.  372 

25.  The   court   are   not   bound    to 
charge  tfre  jury,  whether  any  facts 
have    been    given    in     evidence, 
whence  a  legal  presumption  can  be 
raised  of  such  fraud  as  would  in- 
validate a  will.    The  most  they  can 
do  is,  to  instruct  the  jury  what  the 
law    would  be,  in  case   the  jury 
should  be  of  opinion  that  certain 
facts  were  well   proved.    Irish  v. 
Smith.-  viii.  573 

26.  The  court  are  not  bound  to  an- 
swer an  abstract  question.         Ibid. 

27.  The  Court  of  Common  Pleas, 
has  no  authority  to  direct  the  tran- 
scripts of  judgments  of  a  justice, 
entered  on  the  records  by  virtue  of 
the  act  of  the  19th  of  April,  1794, 
to   be   stricken     off    the    docket. 
Dailey  v.  Gifford.  xii.  72 

28.  If  the  court  is  not  called  upon  to 
instruct  the  jury  on  any  particular 
point,  and  in  its  general  charge  lays 
down  the  general  principles  of  law 
correctly,  the  judgment  will  not  be 
reversed,  because  a  more  pertinent 
charge   might   have   been    given. 
If  there  are  particular  circumstan- 
ces which  exempt  the  case  from 
the  general  rule,  it  is  the  business 
of  counsel  to  ask  the  court's  opin- 
ion of  the  law  on  those  circumstan- 
ces. Barton  v.  Glascv.         xii.  149 


29.  Where  the  evidence  is  discordant 
and  contradictory,  the  court  are  not 
bound  to  instruct  the  jury,  that  it 
results  from  the  evidence  as  matter 
of  law,  that  after  the  sale  of  pro- 
perty to  the  plaintiff,  the  possession 
continued  in  the  vendor,  or  was  at 
least  a  mixed  possession;  and  that 
therefore  the  sale  was  fraudulent 
and  void.     In  such  cases  the  jury 
are  to  be  instructed  in  matters  of 
law,  and  left  to  decide  the  facts  on 
their  own  judgment.  Sabb  v.  Clem- 
son,  xii.  328 

30.  The  court  ought  not  to  be  asked 
to  state  to  the  jury,  as  facts,  mat- 
ters disputed  in  the  evidence,  and 
to  be  decided  by  the  jury.  Maus  v. 
Montgomery.  xv.  221 

COURT  MARTIAL. 
See  MILITIA,  PASSIM. 

1.  If  a  court  martial  be  authorized  to 
fine  or  degrade,  and  do  both,  and 
the  governor  approve  the  fine  and 
disapprove  the  rest,  the  sentence  is 
good  for  the  fine.  Hutton  v.  Blaine. 

ii.75 

2.  The  president  of  a  court  martial 
who  issues  a  warrant,  is  responsible 
for  gross  impropriety  in  the  pro- 
ceedings.    But  the  constable,  who 
executes  it  is  justified,  if  the  court 
have  jurisdiction,  be  constituted  ac- 
cording to  law,  and  have  passed  a 
lawful  sentence.  Ibid. 

3.  The  constable  is  not  put  to  proof 
that  five  of  the  members  agreed, 
though  the  law  requires  it,  if  it  ap- 
pear on  the  proceedings  that  the 
court  passed  sentence.  Ibid. 

COURT  OF  APPEAL. 
See  MILITIA,  PASSIM. 

COURT  OF  COMMON  PLEAS. 

See  DISTRICT  COURT,  PASSIM. 

JUDGMENT,  60. 

1.  The  Court,  of  Common  Pleas  of 
Philadelphia  county  have  original 
jurisdiction  in  civil  actions  where 
the  demand  is  under  one  hundred 
dollars,  but  the  plaintiff  cannot  re- 
cover costs.  Kline  v.  Wood.  ix.  294 

2.  Judgment  entered  in  the  Common 
Pleas  on  a  bond  and  warrant  in  the 
penal  sum  of  five  hundred  dollars, 
out  the  plaintiff  recovered  less  than 
one   hundred   dollars    not   having 
made   a   previous  affidavit:   heldt 
that  he  was  not  entitled  to  costs. 
Stewart  v.  Mitchell.  xiii.  287 

3.  The  Courts  of  Common  Pleas  have 
power  to  entertain  a  motion   to 
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strike  oft"  or  open  a  judgment,  or  to 
order  a  feigned  issue  for  the  pur- 
pose of  ascertaining  necessary  facts. 
Kellogg  v.  Krauser.  xiv.  137 

COURT  OF  ERROR. 

See  COURT,  23.   SUPREME  COURT. 

COURT,  ORDER  OF. 

An  erroneous  order  of  the  court  made 
in  the  absence  of  the  party  affected 
will  not  bind  him,  where  the  party 
claiming  exemption  by  virtue  of 
such  order  was  before  the  court, 
and  neglected  to  apprize  the  court 
of  the  tacts.  MitchelCs  ddministra- 
tor*  v.  Stewart.  xiiL  295 

CREDIT. 

See  ACTION,  11.   VENDOR  AND  VEN- 
DEE, 1, 5. 

CREDITORS. 

See  EXECUTORS  AND  ADMINISTRA- 
TORS, 12,  26,  30. 

1.  _  A  judgment  creditor  of  an  insolvent 
intestate  cannot  gain  a  priority  over 
other  judgment  creditors  by  taking 
out  against  him,  and  levying  on  his 
goods  a.  fieri  facias  which  relates  to 
a  day  prior  to  the  intestate's  death. 
J^ifier  v.  Levia,  xv.  108 

2.  Such  fieri  facias  and  levy  are  good 
where  the  estate  is  solvent.       Ibid. 

CRIMES  AND  MISDEMEA- 
NORS. 

1.  One  may  be  made  liable  criminally 
by  the  acts  of  his  agents,  if  he  had  a 
participation  in  them ;  and  the  jury 
may  deduce  such  participation  from 
circumstantial  evidence.    Common- 
wealth v.  Gillesfiie.  yii.  469 

2.  A  conspirator  may  be  convicted  in 
the  place  where  the  overt  act  is 
done,  in  pursuance  of  the  conspiracy. 
One  who  procures  a  misdemeanor 
to  be  committed,  is  guilty  in  the 
place  where  it  is  committed  by  the 
procuree.  Ibid. 

3.  The  punishment  of  larceny  cannot 
exceed  three  years'  imprisonment  at 
hard  labour.     Grimes  v.  Common- 
wealth, xv.  75 

4.  It  is  not  constructive  larceny  if  one, 
by  fraudulent   means,  induces  an- 
other to  part  with  the  property  in 
goods,  and  to  deliver  the  possession 
of  them  absolutely;  this  description 
of  larceny  is  confined  to  the  cases 
where  the  party  intended  only  the 
delivery  of  possession.     Lewer  v. 
Commonwealth.  xv.  93 


CRIMINAL  CONVERSATION. 

See  EVIDENCE,  187. 

CUSTOM. 

See  USAGE,  1,  2. 

CUSTOM  HOUSE  BONDS. 
See  BANKRUPT,  1, 

DAMAGES. 

See  ASSUMPSIT,  28.  BANK,  18,  19. 
COSTS,  11.  DECLARATION,  10,  11. 
NEW  TRIAL,  6,  11.  PRACTICE,  24, 
26.  SET-OFF,  28.  TROVER,  5. 

1.  The  act  of  assembly,  of  the  21st  of 
March,  1772,  which  declares  that  if 
a  distress  and  sale  be  made  when  no 
rent  is  in  arrear,  the  owner  of  the 
goods  may,  by  action  of  trespass  or 
on  the  case,  recover  double  their 
value,  does  not  prevent  the  party 
aggrieved  from  bringing  an  action  at 
common  law,  for  entering  his  close, 
&c. ,  in  which  he  may  recover  dama- 
ges to  a  greater  amount  than  double 
the  value  of  the  goods.     Rees  v. 
Emerick  et  aL  vi.  286 

2.  The  jury  having  assessed  damages 
in  an  action  of  trover,  at  what  ap- 
peared to  them,  under  all  the  cir- 
cumstances, to  be  a  reasonable  com- 
pensation for  the  injury  sustained, 
the  court  refused  to"  set  aside  the 
verdict,  on  an  allegation  that  the 
damages  were  excessive.  Dennis  v. 
Barber  et  al.  vi.  420 

3.  Under  the  act  of  the  8th  of  March, 
1815,  the  mortgagor  is  the  owner 
within  its  meaning,  so  as  to  be  en- 
titled to  sue  for  damages  for  injury 
to  the  land;  the  mortgagees  cannot 
interfere  before  judgment,  though  it 
seems  they  may  claim  afterwards, 
by  motion  to  take  the  money  out  of 
court,  Schuylldll  Navigation  Com- 
fiany  v.  Thoburn.  vii.  411 

4.  In  estimating  the  damages,  the  jury 
are  to  value  the  injury  to  the  proper- 
ty at  the  time  it  was  sufferea,  with- 
out reference  to  the  person  of  the 
owner,  or  the  state  of  his  business; 
and  the  measure  of  such  damage  is 
the  difference   between   what  the 
property  would  have  sold  for,  as 
affected  by  the  injury,  and  what  it 
would  have  brought  unaffected  by 
such  injury.  Ibid. 

5.  Where  there  has  been  an  eviction 
of  a  valuable  part  of  a  tract  of  land, 
which  has  been  unfairly  sold,  the 
measure  of  damage  is  the  amount  of 
injury  sustained  by  the  loss  of  the 
land,  and  not  the   average  price 
agreed  to  be  paid  for  the  whole  tract 
King  v.  Pylf.  viii.  166 
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6.  Query,  What  the  rule  would  be,  if 
the  sale  were  fair?  Ibid. 

'  7.  In  an  action  on  the  case,  in  the  na- 
ture of  a  writ  of  conspiracy,  for  frau- 
dulently withdrawing  the  goods  of 
the  defendant,  in  an  execution  from 
the  reach  of  the  plaintiff;  the  stand- 
ard of  damages  is  the  value  of  the 
goods  withdrawn,  and  not  the  amount 
of  the  judgment  on  which  the  execu- 
tion issued.  Penrod  et  al.  v.  Mitch- 
ell, viii.  522 

8.  In  an  action  for  the  non-delivery  of 
a  quantity  of  whiskey  on  a  particu- 
lar day,  according  to  contract,  the 
enhancement  of  the  price  of  the  ar- 
ticle by  the  operation  of  excise  laws, 
passed  subsequently  to  the  contract, 
does  not  affect  the  quantum  of  dama- 
ges.    Edgar  v.  Boies.  xi.  445 

9.  The  detention  of  a  machine,  to  pre- 
vent the  plaintiff  from  using  it  as  a 
model  in  the  construction  of  others, 
is  a  circumstance  proper  for  the  con- 
sideration of  the  jury,  in  assessing 
damages.  Berry  v.  Vantries.  xii.  89 

10.  In  an  action  on  a  bill  of  lading,  for 
loss  in  carrying  goods,  the  measure 
of  damages  is  the  nett  value  of  the 
goods  at  the  port  of  destination.   Gil- 
linghametaL  v.  Demfisey.   xii.  183 

11.  Where  the  plaintiff  in  Charleston, 
having  in  his  hands  goods  of  the  de- 
fendant nearly  sufficient  to  satisfy  his 
demand,  without  permission  or  the 
defendant,  drew  upon  him,  and  the 
draft  was  protested  for  non-accep- 
tance. Held,  that  the  plaintiff  could 
not  recover  the  damages  which  he 
was  compelled  to  pay,  in  conse- 
quence of  the  draft  being  protested; 
especially  as  it  was  at  a  much  short- 
er sight  than  was  usual  between 
Charleston  and  Philadelphia.   Rou- 
•vert  v.  Patton.  xii.  253 

12.  The  act  of  the  22d  of  May,  1722, 
authorizing  the  court  to  inquire  of 
damages  on  judgment  by  default,  by 
the  jury  attending  at  the  same  or 
next  court,  is  not  obsolete.     Wright 
v.  Crane.  xiii.  447 

DEATH. 

See  ASSAULT  AND  BATTERY,  3.  PRE- 
SUMPTION, 1,  2, 7. 

DEBT. 

&eCouNTY  COMMISSIONER,  6.  JOINT 
SUIT,  1,  2,  3.  PLEADING,  23,  32,  33, 
37,  42,  44,  45,  58.  SOLDIER,  1. 

1.  A.,  by  will,  directed  his  just  debts 
to  be  paid;  and  as  to  the  rest,  residue, 
and  remainder,  as  follows,  &c.  He 
gave  his  wife  all  his  real  and  person- 
al estate  during  her  life,  to  be  work- 


ed in  the  manner  it  had  usually  been. 
He  directed  an  inventory  to  be  taken 
of  his  personal  estate,  with  power  to 
his  wife  to  bequeath  one  half  there- 
of, &c.  He  devised  his  lands  and 
improvements  to  his  {nephew  in  fee, 
on  his  attaining  twenty-one,  and 
after  his  wife's  death  charged  with 
legacies  to  the  amount  of  2000  dol- 
lars. The  personal  estate  was  worth 
6479  dollars,  92  cents;  the  land  4000 
dollars,  and  the  debts  amounted  to 
5584  dollars,  66  cents.  Held,  that 
the  personal  estate  was  first  to  be 
applied  to  the  payment  of  his  debts. 
Todd  v.  Todd's  Executors.  i.  453 

2.  Lands  are  liable  to  the  debts  of  a 
deceased  person;  yet,  the  personal 
estate  is  to  be  first  applied,  unless 
the  contrary  is  directed  by  the  tes- 
tator. Ibid. 

3.  On  the  death  of  A.,  his  real  estate 
descended  to  three  married  daugh- 
ters.   Proceedings  were  had  in  the 
Orphan's  Court,  by  which  the  estate 
was  divided  and  appraised  in  three 
parts,  one  of  which  was  taken  at  the 
valuation,  by  each  of  the  husbands, 
in  right  of  his  wife.     Held,  that  one 
of  the  husbands,  who  took  the  estate 
which  was  valued  at  the  lowest  sum, 
was  entitled  only  to  an  estate  for 
life  in  it,  and  that  on  his  death  it  was 
not  liable  for  his  debts.    Blocher  v. 
Carmony.  i.  460 

4.  Debt  by  the  assignee  of  the  rever- 
sion, is  local.     Hcnivood  v.  Cheese- 
man.  iii.  500 

5.  A  verdict  for  plaintiff,  in  debt,  find- 
ing more  than  the  sum  demanded  as 
debt,  appearing  by  calculation  to  be 
for  debt  and  interest,  is  informal, 
but  may  be  moulded  into  form  by 
considering  the  surplus  as  damages, 
and  is  not  error.    Friedly  v.  Sheetz. 

ix.  156 

DEBTOR. 

See  FRAUD,  4,  6, 14, 17, 18, 19,  20, 21, 

22,  23. 

DECEDENT. 
See  INTESTATE,  1,  2,  3,  4,  5,  6. 

DECLARATION. 
See  ACCOUNT  RENDER,  5.  AMEND- 
MENT, 8.  ARBITRATORS,  5.  AS- 
SIGNEES, 5,  6.  BOND,  3.  CORPO- 
RATION, 10.  COVENANT,  4,  12. 
EJECTMENT,  40.  EVIDENCE,  67. 
JOINT  SUIT,  1,  2,  3.  JUSTICE, 
1.  MALICIOUS  PROSECUTION,  1. 
PLEADING.  PASSIM.  PRACTICE,  5, 
6,  7,  8,  9.  PROMISSORY  NOTE,  16. 
REFEREES,  2.  SCIRE  FACIAS,  5. 
SLANDER.  6. 
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1.  If  there  be  two  counts  in  a  decla- 
ration, and  one  of  them  state  a  cause 
of  action  which   had  not  accrued 
when  the  suit  commenced,  and  a 
general  verdict  be  found  for  plain- 
tiff; the  judgment  must  be  reversed. 
Stewart  y.  M1 Bride.  i,  202 

2.  A  plaintiff  who  sues  as  administra- 
tor, cum  testamento  annexo,  during 
the  absence  of  the  executor,  must 
aver,  in  his  declaration,  that  such 
executor  continued  to  be  absent  at 
the  tune  of  bringing  the  action;  and 
an  omission  to  do  so  is  fatal.     Lewis 
v.  Eioing.  iii.  44 

3.  But  if  the  defendant  pleads  to  the 
merits,  the  error  is  cured.         Ibid. 

4.  But  such  defect  is  not  cured  where 
judgment  is  obtained  by  default,  for 
want  of  an  affidavit  of  defence;  nor 
by  the  act  of  the  21st  March,  1806. 

Ibid. 

5.  The  omission  in  the  narr,  in  a  suit 
on  special  agreement,  to  allege  spe- 
cially the  breach  or  notice  to  per- 
form it,  are  cured  by  verdict    Weig- 
ley's  Administrators  v.  Weir,  vii.309 

6.  If  the  declaration  on  a  bond,  for  the 
purchase  money  at  sheriff's  sale, 
omit  to  state  a  sale,  it  would  be  bad 
on  demurrer;  but  if  the  defendant 
go  to  trial  after  pleading  payment, 
and  giving  notice  of  special  mat- 
ter, which  sets  forth  the  sale,  the 
defect   is   cured   by   the   verdict 
Friedly  v.  Sheetz.    '  ix.  156 

7.  A  declaration  in  assumpsit,  by  a 
vendor,  on  a  contract  of  sale  of  real 
estate,  ought  to  state  a  positive  as- 
sumption by  the  defendant,  and  if 
the  vendor  contracted  to  make  a 
good  title,  that  he  was  seised  of  a 
good  estate  in  fee  simple.     Hamfi- 
ton  v.  Sfieckenagle.  ix.  212 

8.  It  seems  a  general  averment  that 
the  plaintiff  was  ready  and  willing, 
and  offered  to  perform  his  part  of 
the  contract,  is  good  after  verdict 

Ibid. 

9.  If  a  general  verdict  be  given  on 
several  counts,  some  of  which  are 
for  demands  not  within  the  jurisdic- 
tion of  the  coprt,  it  is  bad  for  the 
whole.     Kline  v.  Wood.        ix.  294 

10.  Where  a  suit  is  brought,  in  Ab- 
vember,  1818,  and  one  count,  in  the 
declaration,  averred,  that  in  consi- 
deration that  the   plaintiff,  at  the 
special  instance,  &c.  of  defendants, 
agreed  to  suffer  them  to  occupv  cer- 
tain premises  for  the  term  ot  four 
years,  commencing  in  August,  1816, 
and  to  board  one  of  the  defendants, 
the  plaintiff  did  suffer  them  tooccu- 


Sy  the  same,  for  the  said  term  of 
)ur  years,  and  boarded  one  of  the 
defendants,  and  a  general  verdict 
was  given.  Held,  that  though  on 
demurrer  it  would  be  a  fatal  objec- 
tion, that  the  jury  gave  damages  for 
a  period  after  the  commencement 
of  the  suit,  yet  the  defect  was  cured 
by  verdict  Crouse  v.  Miller,  x.  155 

11.  Though  there  be  two  declarations, 
and  one  omit  the  damages,  yet  the 
verdict  and  judgment  are  good.  Pe- 
dan  v.  Hopkins,  xiii.  45 

12.  If  a  second  declaration  is  filed,  the 
court,  on  error  brought  after  verdict, 
will  presume  leave  of  the  court  was 
granted,  though  nothing  appears  on 
the  record  to  show  it  Ibid. 

13.  A  declaration  in  trover  for  rye, 
stating  that  the  plaintiff  was  law- 
fully possessed  ot  the  rye,  which 
he  lost,   and  which   came  to  the 
hands  of  the  defendant,  by  finding, 
and  that  the  defendant,  well  know- 
ing the  said  rye  to  be  the  property 
the  plaintiff,  converted  it  to  his  own 
use,  is  good  after  verdict   Good  v. 
Harnisn.  xiii.  99 

14.  In  assumfisit  against  executors, 
upon  a  consideration  existing  in  the 
lifetime  of  the  testator,  the  declara- 
tion need  not  aver  assets.    Afalin  v. 
Bull.  xiii.  441 

15.  In  a  suit  by  one  surety  against  an- 
other for  contribution  of  money  re- 
covered against  the  plaintiff,  the  de- 
claration need  not  aver  notice  to  the 
defendant  of  the  former  suit.    Ibid. 

16.  A  count  of  an  assumption  by  the 
testator  in  his  lifetime  may  be  joined 
with  one  founded  on  the  assumption 
by  the  executors  after  his  death. 

Ibid. 

DECREE. 
See  APPEAL. 

DEED. 

See  ACKNOWLEDGMENT,  1,  2,  5,  4. 
ARTICLES  OF  AGREEMENT.  AS- 
SIGNMENT, 3,  9,  10.  CONDITION, 
PASSIM.  DOWER,  3,  6, 10,  1 1, 12. 
ERROR,  57.  EVIDENCE,  20,  2 1, 
33,  34,  85,  116,  171,  257,  332. 
JUSTICE,  28,  29.  OVERPLUS,  1. 
PAYMENT,  1.  PLEADING,  22,  23. 
RECORDING  ACT,  1.  SHERIFF, 
16,  17,  20.  TAXES,  6,  7. 

1.  An  acknowledgment  before  an  as- 
sociate judge  of  Bedford  county,  of 
a  deed  dated  1772,  conveying  lands 
in  Westmoreland  county  is  valid. 
M'Ferran  \.  Powers,  I.  102 
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2.  The  rule  that  no  man  shall  be  per- 
mitted to  impeach  his  own  deed, 
applies  only  to  negotiable  instru- 
ments, i.  102 

3.  A  grantor  in  a  deed  is  a  good  wit- 
ness to  invalidate  it.  Ibid. 

4.  A  deed  may  be  read  to  the  jury,  if 
one  of  the  two  subscribing  witnesses 
is  dead,  and  his  handwriting  proved, 
and  no  such  person  as  the  other  can 
be  heard  of,  after  diligent  search. 
Powers  v.  M'JFerran.  ii.  44 

5.  A  deed  dated  the  22d  of  May,  1772, 
is  good  without  having  been  record- 
ed. Ibid. 

6.  Query,  Whether  cases  of  gross  ne- 
gligence, by  which  others  are  in- 
jured, form  any  exception  to  this 
principle?  Ibid. 

7.  A.  made  a  deed,  dated  January 
10th,  1776,  which  was  not  recorded, 
and  died  intestate  in  1790,  leaving 
two  brothers  and  a  sister  his  heirs. 
One  of  the  brothers,  (but  whether 
the  eldest  or  not,  does  not  appear,) 
conveyed  the  land  for  a  valuable 
consideration  to  B.    Held,  that  A's. 
deed,  not  being  recorded,  was  to- 
tally void,  as  respected  B.,  if  the 
brother  who  conveyed  was  the  el- 
dest; and,  if  not  the  eldest,  it  was 
void  so  far  as  respected  such  bro- 
ther's share  of  the  inheritance.  Ibid. 

8.  Land  held  under  a  descriptive  war- 
rant, and  payment  of  purchase  mo- 
ney can  be  transferred  only  by  deed. 
Query,  As  to  warrants  not  descrip- 
tive. Woods  v.  Lane.  ii.  53 

9.  Where  a  deed  is  executed  by  three 
attornies  in  fact,  the  acknowledg- 
ment should  be  by  all  the  attornies, 
as  the  act  of  their  principal,  not  as 
their  own.  Lessee  of  Peters  v.  Con- 
dron.  ii.  280 

10.  The  probate  of  a  deed,  before  the 
Recorder  of  the  city  of  Philadelphia, 
made  on  the  16th  of  May,  1803,  for 
lands  in  Huntingdon  county.   Held, 
void.  Ibid. 

11.  Where,  by  articles  for  the  sale  of 
land,  the  plaintiff  was  to  give  a  law- 
ful deed  of  conveyance,  and  the  de- 
fendant was  to  procure  a  commis- 
sioners' deed  to  be  made  to  the  plain- 
tiff for  the  same;  the  commissioner's 
deed  was  made  to  the  defendant, 
who  never  conveyed  to  the  plaintiff. 
Held,  that  the  plaintiff  could  not  re- 
cover the  consideration  money  with- 
out making,  or  offering  to  the  defen- 
dant, a  deed  of  conveyance.  Dearth 
v.  Williamson.  ii.  498 

12.  By  a  lawful  deed  of  conveyance, 
in  an  agreement,  may  be  fairly  un- 


derstood a  deed  conveying  a  lawful 
or  good  title.  Ibid. 

13.  When  the  plaintiff  covenants  to 
make  a  lawful  title,  he  is  bound  to 
produce  his  title  to  the  defendant, 
and  offer  himself  ready  to  execute  a 
deed.  Ibid. 

14.  When  a  seller  of  land  covenants, 
that  upon  the  payment  of  the  pur- 
chase money,  he  will  convey  a  good 
title  to  the  purchaser,  (without  any 
mention  of  such  conveyance  as  the 
purchaser  shall  devise,)   he  must 
prepare,  and  tender  the  deed  of  con- 
veyance,    Siveitzer  v.  Hummel. 

iii.  228 

15.  Query,  who  is  to  pay  the  expense 
of  such  deed,  where  the  articles  ot 
agreement  are  silent?  Ibid. 

16.  A  water  right,  appurtenant  to  a 
mill,  passes  by  the  word  "appurte- 
nances," and  a  vendor  is  not  bound 
to  insert  the  word  "privileges,"  in  a 
deed  for  the  purpose  of  conveying 
that  right,  though  it  may  be  contained 
in  the  contract  between  the  vendor 
and  vendee.  Pickering  v.  Stapler. 

v.  107 

17.  Though  such  vendor  declare  at  the 
time  such  deed  was  to  be  executed, 
that  he  neither  bought  nor  sold  the 
water  right,  such  declaration  is  of 
no  importance,  if  the  deeds  convey 
the  right.  Ibid. 

18.  If  the  vendor  bind  himself  to  exe- 
cute a  deed,  and  deliver  possession, 
and  the  vendee  refuse  to  accept  the 
deed  on  account  of  an  alleged  defect 
in  it,  he  cannot  entitle  himself  to 
damages,  by  showing  that  the  ven- 
dor was  not  able  to  deliver  posses- 
sion. Ibid. 

19.  A  deed  dated  in  1772,  need  not  to 
have  been  recorded;  nor  is  the  right 
derived  by  such  deed  impaired  in 
equity,  by  being   kept  •  secret  for 
more  than  forty  years;  and  the  gran- 
tor's keeping  possession,  and  enjoy- 
ing the  land  as  his  own,  without  re- 
cording, ornotice  thereof,  even  as  re- 
spects a  bonaf.de  purchaser  without 
notice.  Keller  v.  JVutz.  v.  246 

20.  The  recording  of  a  deed,  between 
third  persons,  is  not  notice  to  a  pur- 
chaser at  sheriff's  sale,  who,  does 
not  claim  under  the  deed.          Ibid. 

21.  An  agreement  under  defendants' 
seal,  is  evidence  on  the  plea  of  non 
est  factum,  though  the  other  con- 
tracting party  is  a   third  person, 
whose  authority,  as  agent  of  plain- 
tiff, is  not  shown.     Bellas  v.  Hays. 

v.  427 

22.  If  an  agent  sign  and  seal  a  deed  in 
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his  own  name,  it  does  not  bind  his 
principal,  though  the  deed  purports 
to  be  made  between  the  defendant 
and  the  principal  by  such  agent:  nor 
will  any  confirmation  by  such  prin- 
cipal, short  of  sealing  the  deed,  ren- 
der him  liable  upon  it.  Ibid. 

23.  In  such  case,  as  the  one  party  is 
not  bound,  so  neither  is  the  other. 

Ibid. 

24.  Where  a  deed  describes  land  by 
natural  boundaries,  courses,  and  dis- 
tances, by  reference  to  the  map  of  a 
partition  of  an  estate,  and  also  by 
quantity,  there  is  no  implied  cove- 
nant that  the  quantity  of  land  con- 
veyed shall  equal  the  quantity  men- 
tioned in  the  deed.     The  grantee 
has  a  right  to  all  the  land  within 
the  boundaries.  Large  v.  Penn. 

vi.  488 

25.  By  recording  a  deed,  the  grantee 
does  not  relinquish  any  other  title 
he  may  possess  independent  of  the 
deed.  M'Jlvaine  v.  M'llvaine. 

vi.  559 

26.  An  exemplification,   certified  by 
the  recorder  of  the  county,  of  a  deed 
conveying  land  lying  in  that  and  an- 
other county,  is  evidence  in  a  dis- 
pute concerning  the  latter.  Leazure 
v.  Hillegas.  vii.  313 

27.  A  deed  under  the  seal  of  a  bank- 
ing corporation,  within  this  state, 
incorporated  by  act  of  assembly,  is 
not  evidence,   unless   the    seal  be 
proved.  It  is  not  necessary  that  such 
proof  should  be  by  one  who  saw  the 
deed  sealed;  but  the  impression  must 
be  proved,  by  one  who  knows  the 
motto,  device,  &c.  Ibid. 

28.  A  deed  for  land,  accepted  by  the 
vendee  after  articles  of  agreement, 
though  it  differ   in  some  respects 
from  the  articles,  is  to  be  consider- 
ed as  expressing  the  ultimate  intent 
of  the  parties,  where  there  is  no 
misconception  of  the  deed  by  either 
party.     Crotzer  v.  Russel.      ix.  78 

29.  A  deed  from  a  person  who  has  no 
written  title,  but  claims  by  settle- 
ment, cannot  be  read  in  evidence,  if 
it  clearly  appear  that  he  never  re- 
sided on  the  land.     Hoak  v.  Long. 

x.  9 

30.  By  a  conveyance  of  a  mill,  the 
whole  right  of  water  enjoyed  by  the 
grantor,  as  necessary  to  its  use,  pas- 
ses along  with  it,  as  its  necessary  in- 
cident.   And  the  grantor  cannot,  by 
a    conveyance    of   another    lot    of 
ground  through  which  the  stream 
passes,  impair  the  right  to  the  use 
of  the  water  already  vested  in  the 


first  grantee.  Stricklerv.  TodJ.  x.63 

31.  If  in  such  subsequent  conveyance, 
a  covenant  be  entered  into  by  the 
grantee,  not  to  use  the  water  except 
as  it  had  been  used,  query,  Whe- 
ther an  action  of  covenant  lies  by 
the  first  grantee,  as  running  with 
the  land;  but,  at  all  events,  case  will 
lie  against  such  subsequent  grantee 
for  obstructing  the  water.          Ibid, 

32.  In  a  deed  of  bargain  and  sale, 
which  states  a  money  consideration, 
evidence  is  admissible  to  show,  that 
besides  the  consideration  of  money, 
there  was  a  consideration  of  advance- 
ment to  the  daughter  of  the  bar- 
gainer. 

Query,  Whether  parol  evidence  is 
admissible,  to  show  a  consideration 
contrary  to  that  expressed  in  a  deed 
of  bargain  and  sale.  Hayden  v. 
Mentzer.  x.  329 

33.  A.  conveyed  a  tract  of  land  of  one 
hundred  and  forty  acres,  one  hun- 
dred and  thirty-six  perches,  to  B. , 
in  fee;  "  excepting  a  small  quantity, 
struck  off  the  said  tract  at  the  west 
end  by  a  conditional  line."  B.  enter- 
ed into  possession  of  the  whole,  and 
his  title  and  possession  were  trans- 
ferred  to   several   others,  two   of 
whom  purchased  for  sheriff's  sales 
of  the  whole  tract,  no  notice  being 
given,  or  claim  made  on  the  part  of 
A.    The  conditional  line  was  not 
marked  on  the  ground,  nor  capable 
of  being  ascertained.     A.,  twenty- 
three  years  afterwards,  came  on  the 
ground,  parted  out  his  part  to  his 
vendee,  who  had  twenty-one  acres 
surveyed,  and  took  a  deed  for  them 
from  A.  Held,  that  A's.  vendee  had 
no  title  to  the   twenty-one  acres. 
Stambaughv.  Hollabaugh.     x.  357 

34.  An  exception  of  a  "small  quantity, 
struck  off  a  tract  by  a  conditional 
line,"  it  seems  is  void  for  uncertain- 
ty, if  there  is  no  such  conditional 
line  ascertained,  or  capable  of  being 
ascertained.  Ibid. 

35.  The  omission  to  state,  in  a  certi- 
ficate of  the  acknowledgment  of  a 
deed,  that  the  person  before  whom 
the  acknowledgment  was  made,  was 
a  justice  of  the  peace  of  the  county 
in  which  the  land  was  situated,  does 
not  render  the  certificate  void.     It 
may  be  supplied  by  parol  proof,  that 
he  was  an  acting  justice  of  the  peace 
at  the  time  the  acknowledgment  was 
taken.     Scott  v.  Gallagher,    xi.  347 

36.  A  deed  conveying  all  debts,  dues, 
and   demands,   real,    personal,    or 
mixed,  which  are  due.  orow 
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of  right  belonging  to  the  grantor,  by 
virtue  of  inheritance,  legacies,  bonds, 
notes,  book  debts,  or  otherwise,  to 
the  grantee,  and  his  heirs  and  as- 
signs, passes  real  estate.  M'  Wil- 
liams v.  Martin.  xii.  269 
37.  The  vendee  of  a  tract  of  land,  to 
whom  a  deed  has  been  executed, 
and  who  has  given  a  bond  and  mort- 
gage for  the  purchase  money,  is  pre- 
sumed, in  the  absence  of  evidence  to 
the  contrary,  to  have  accepted  the 
deed;  and,  in  an  action  on  the  bond, 
lie  is  not  entitled  to  an  abatement, 
on  account  of  a  small  deficiency  af- 
terwards discovered  in  the  quantity 
of  land  conveyed.  M'Dotyell  v. 
Coojier.  xiv.  296 

DEFALCATION. 

See  EVIDENCE,  89.  PAYMENT  WITH 
LEAVE.  PASSIM.  PLEADING,  32,  33. 
PROMISSORY  NOTE,  1,  2,  19.  SET- 
OFF,  PASSIM. 

Where  the  assignee  of  a  promissory 
note,  drawn  payable  without  defal- 
cation, takes  it  with  full  notice  of  a 
right  of  defalcation,  attended  with 
circumstances  of  strong  equity,  aris- 
ing between  the  drawer  and  payee 
subsequent  to  the  date  of  the  note, 
he  takes  it;  (at  least  if  the  payee 
Avas  insolvent  at  the  time  of  the  as- 
signment,) subject  to  such  right  of 
defalcation.  Lightyv.  Brenner. 

xiv.  127 

DEFICIENCY. 

See  DEED,  36.    PURCHASE  MONEY, 
1,  2,  3. 

DEMAND. 

A  demand  of  possession  is  waved,  when 
the  tenant,  on  being  informed  of  the 
plaintiff's  claim  previously  to  bring- 
ing the  ejectment,  refuses  recogni- 
zance. Youst  v.  Martin.  iii.  423 

DEMURRER  TO  EVIDENCE. 

1.  On  a  demurrer  to  parol  evidence,  if 
the  evidence  be  uncertain,  or  cir- 
cumstantial, the   party  offering  it 
may  pray  the  court  not  to  be  com- 
pelled to  join  in  the  demurrer,  unless 
every  fact,  which  the  evidence  in 
any  degree  tends  to  prove,  be  con- 
fessed.    Duerhagen  v.  The  United 
States'  Insurance  Comfiany.  ii.  185 

2.  So,  if  one  fact  tends  to  the  induction 
of  another,  the  last  fact  must  also  be 
admitted.  ii.  135 

3.  If  the  judge,  who  tries  the  cause, 
errs  in  directing  a  joinder  in  demur- 
xer,  it  is  good  cause  for  the  court  in 


bank,  to  order  a  venire  facias  de  no- 
•vo.  ii.  185 

4.  The  court  in  bank,  may,  on  the 
argument  of  the  demurrer,  make 
every  inference  of  fact  which  the 
evidence  warrants;  or  if  upon  con- 
sideration of  the  record,  they  should 
be  of  opinion,  that  there  are  not  suf- 
ficient facts  to  warrant  a  judgment, 
they  may  order  a  -venire  de  novo. 

ii.  185 

5.  On  a  demurrer  to  evidence,  every 
fact  is  taken  pro  conjesso,  which  the 
jury  might,  with  the  least  degree  of 
propriety,  have  inferred  from  the 
evidence,     Schreider  v.  Putnam. 

iii.  413 

6.  The  court  are  not  bound  to  compel 
a  party  to  join  in  a  demurrer  to  evi- 
dence, consisting  partly  of  written, 
and  partly  of  parol  proofs,  unless  the 

Earty  demurring,  concedes  all  the 
icts  which  the  evidence  has  a  ten- 
dency to  prove.     Lessee  of  Maw  v. 
Montgomery  et  al.  xi.  329 

DEPOSIT. 

See  AGENT,  2,  3,  4. 

DEPOSITION. 

See  EVIDENCE,  PASSIM.  .NOTICE,  5. 
WITNESS,  PASSIM. 

1.  Notice  was  given  by  the  plaintiff,  of 
taking  a  deposition.  The  plaintiff  at- 
tended;  the  defendant  did  not.  Seve  - 
ral  adjournments   took  place,  and 
the  deposition  was  taken  in  the  ab- 
sence of  the  defendant,  and  without 
notice   to   him.     Held,   irregular. 
Hamilton  v.  Menor.  ii.  70 

2.  Though  a  deposition  is  taken,  by 
the  consent  of  the  parties,  expressed 
in  the  strongest  terms,  yet  it  remains 
open  to  all  legal  exceptions;  unless 
the  contrary  is  declared.    Burke  v. 
Lessee  of  Young.  ii.  383 

3.  Where  a  deposition  was  taken,  un- 
der a  rule  of  court  for  taking  depo- 
sitions, on  reasonable  notice;  a  notice 
on  the  llth,  of  taking  a  deposition 
on  the  13th,  was  held,  to  be  too 
short  in  the  country.    Hamilton  v. 
M'Guire.  ii.  478 

4.  A  deposition  taken  on  a  commis- 
sion, was  entitled,  in  a  suit  by  the 
plaintiff  against  the  defendant  and 
another,  who  had  not  been  summon- 
ed, and  did  not  appear,  and  the  de- 
fendant filed  cross  interrogatories; 
held,  that  it  was  a  mere  clerical  mis- 
take, and  that  this  court  would  con- 
sider it,  as  if  it  had  been  amended 
below.    Purviance  v.  Dryden. 

iii.  402 
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5.  A  deposition  taken  in  a  former  suit 
between  the  same  parties,  may  be 
given  in  evidence  where  a  witness 
is  living,  and  out  of  the  state.     Car- 
penter v.  Graff.  v.  162 

6.  Where  there  was  no  rule  of  court, 
or  settled  practice,  as  to  the  num- 
ber of  days  notice  of  taking  a  depo- 
sition under  a  rule;  and  it  was  un- 
certain whether  the  rule  for  taking 
the  deposition  was  not  entered  by 
order  of  the  court,  and  many  years 
had  elapsed,  and  no  objection  made, 
it  was  held,  to  be  admissible;  it 
being  on  six  days'  notice,  and  the 
parties  living  near  each  other.  Ibid. 

7.  It   seems   if   the   adverse   party 
thought   the   time   too    short,    he 
should  have  moved  the  court,  at  the 
next  term,  to  have  suppressed  the 
deposition.  Ibid. 

8.  A  rule  to  take  depositions,  implies, 
without  being  so  expressed  in  it, 
that  they  are  to  be  taken  before  a 
judge,  or  justice  of  the  peace.  Keller 
v.  Nutz.  v.  246 

9.  It  is  not  permitted  to  a  party,  on  a 
bill  of  exceptions,  to  object,  .that  it 
does  not  appear  by  the  record,  that 
the  notice  of  taking  depositions  was 
served  at  the  time  stipulated  in  the 
rule,  if  the  witness  was  not  interro- 
gated below  on  that  point,  and  the 
objection  to  the  deposition  below, 
was  on  another  ground.  Ibid. 

10.  To  get  rid  of  such  objection,  the 
court  would  presume  the  date  of  the 
notice  was  the  day  of  service.   Ibid. 

11.  Where  a  rule  of  court  requires 
notice  of  taking  a  deposition,  to  be 
given  to  the  opposite  party,  notice  to 
his  attorney  is  not  sufficient.     Nash 
v.  Gilkeson.  v.  352 

12.  A  deposition  taken  by  a  commis- 
sioner, appointed  by  the  defendants, 
(no  person  appearing  on  behalf  of 
the  plaintiff,)  is  not  evidence,  if  it 
appear  that  the  witness  had  not  an- 
swered one  of  the  defendants'  inter- 
rogatories, and  had  been  examined, 
and  had  answered  generally  to  the 
cross  interrogatories,  or  that  only  a 
part  of  the  cross  interrogatories,  filed 
by  the  plaintiff,  were  put  and  an- 
swered. Withers  v.  Gillesfiey.  vii.  10 

13.  A  deposition,  not  taken  according 
to  the  rules  of  the  court,  is  not  evi- 
dence.    Rambler  v.  Tryon.    vii.  90 

14.  If  the  notice  be,  that  depositions 
will  be  taken  at  a  certain  house  in 
the  borough  of  Lancaster,  and  all 
that  appears  is,  that  the  deposition 
was  talcen  in  the  county  of  Lancas- 
ter, it  cannot  be  read  in  evidence,  if 


taken  in  the  absence  of  the  opposite 
party,  but  the  appearance  of  the 
adverse  party  cures  every  defect  in 
notice.  Selinv.  Snyder.  vii.  166 

15.  When  a  rule  of  court  authorizes  a 
rule  for  taking  depositions,  to  be  en- 
tered of  course,  stipulating  reason- 
able notice,  the  construction  of  the 
rule  must;  so  far  as  respects  the  ne- 
cessity of  specifying  the  number  of 
days'  notice  in  the  rule,  depend  on 
the  usage  and  practice  of  the  court. 
M'Connel  v.  M'Coy.    vii.  223. — 
Cunningham  v.  Irwin.        247  S. P. 

16.  Notice  of  the  taking  of  a  deposi- 
tion, served  on  the  attorney  in  the 
cause,  is  good,  unless  he  objects  at 
the  time  of  service.  Newim  v.  New- 
lin.  viii.  41 

17.  It  is  not  essential,  that  the  time  and 
place  of  taking  a  deposition,  should 
appear  on  the  face  ofit;  it  lies  on  the 
party  objecting  to  show  the  irregu- 
larity; and  if  nothing  of  the  kind  was 
attempted  in  the  court  below,  it  is 
not  admissible  in  a  court  of  error. 

Ibid. 

18.  It  is  no  objection  to  a  deposition, 
that  it  was  not  entitled,  or  express- 
ed to  have  been  taken  under  a  rule 
of  court,  if  it  be  annexed  to  a  certi- 
fied copy  of  the  rule  of  court,  under 
which  it  was  taken.    Vincent  v.  The 
Lessee  of  Huff.  vii.  381 

19.  Where  there  is  a  rule  of  court, 
forbidding  a  deposition  to  be  read, 
if  the  witness  lives  within  forty  miles 
of  the  court,  unless  he  be  sick  or 
unable  to  attend,  a  deposition  of  a 
witness  who  lives  within  the  county, 
taken  under  a  rule  of  court,  by  the 
plaintiff,  who  does   not  choose  to 
make  use  of  it,  cannot  be  read  by 
the  defendant,  if  the  witness  has 
been  subpoenaed  by  neither  party, 
and  there  is  no  proof  that  he  is  sick 
or  unable  to  attend.     Gordon  and 
Walker  v.  Little.  viii.  533 

20.  If  too  late  to  object  at  the  trial,  to 
an  answer  in  a  deposition,  on  the 
ground  that  the  interrogatory  is  a 
leading  one.     It  should  be  objected 
to,  when  put.     Sticker  v.  Toad. 

x.  63 

21.  It  is  not  an  objection  to  the  read- 
ing a  deposition  in  evidence,  that 
when  the  party  objecting,  inquired 
for  it  before  the  trial  of  the  protho- 
notary,  he  answered,  it  was  not  re- 
turned, though  it  appears  it  was  then 
in  the  possession   of   the  opposite 
counsel,  who  had  taken  it  out  of  the 
office;  but  it  seems  it  would  be  a 
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good  ground  for  a  continuance  of  the 
cause.   jVussear  v.  Arnold,  xiii.  323 
22.  Generally  speaking,  the  court  be- 
low is  to  judge  whether  notice  of  the 
time  and  place  of  taking  a  deposition 
is  proved.  Ver is  et  al,  v.  Smith  et  ux. 
xiii.  334 

DEPUTY. 

See  EVIDENCE,  140. 
A  deputy  clerk  of  the  peace  has  power 
to  administer  the  oath  required  by 
the  act  of  the  29th  of  March,  1788, 
on  the  registry  of  a  negro  or  mulatto 
servant.  Commonwealth  v.  Grea 
son.  v.  333 

DEPUTY  SHERIFF. 

See  ESCAPE.    EVIDENCE,  238. 
SHERIFF. 

DEPUTY  SURVEYOR. 

See  EVIDENCE,  140, 143. 

DESCENT. 

One  having  made  a  small  improve- 
ment on  vacant  land,  without  having 
made  any  settlement,  or  had  any 
view  to  residence,  died;  and  after 
his  death,  a  warrant  to  include  his 
improvement,  was  taken  out  by  his 
brother,  for  the  benefit  of  the  daugh- 
ter of  the  deceased,  which  was  paid 
for  -with  funds  derived  from  her 
father.  Held,  that  the  estate  did 
not  come  to  her  ex  fiarte  Jiatema, 
but  was  a  new  acquisition,  which  on 
her  death  would  descend  to  her 
brother  of  the  half  blood,  on  the 
mother's  side,  in  preference  to  more 
remote  kindred  of  the  whole  blood. 
Simpson  v.  Hall.  iv.  337 

DESERTION. 
See  ENLISTMENT,  2.    INFANT,  5. 

DEVASTAVIT. 

See  EXECUTOR.  EXECUTORS  AND 
ADMINISTRATORS.  JUSTICE,  35. 

Voluntary  payment  by  executors,  to 
legatees,  without  a  refunding  bond, 
does  not  excuse  them  from  the 
charge  of  devaatavit,  at  the  suit  of 
a  creditor.  Dougherty  v.  Snyder. 

-xv.  84 
DEVISE. 

See  ACTION,  12.  CONDITION,  2, 
EJECTMENT,  40.  ELECTION.  ES- 
TATE FCR  LIFE.  EVIDENCE,  1 1 2, 
113.  FORMER  RECOVERY,  2. 
LEGACY.  RELEASE,  1,  2,  3,  8, 
9.  TENANT  IN  COMMON,  4.  TES- 
TATOR. WILL, 


1.  Testator  devised  in  thf  following 
manner:  "I  give  and  bequeath  to 
my  son,  J.   H.,  one  hundred  and 
thirty-seven  acres  of  land,  adjoining, 
&c.,  provided  he,  my  son  J.,  lives 
and  improves  upon  said  land,  and 
enjoys  it;  and  if  my  son  shall  have  a 
son  of  a  legitimate  issue,  the  said  son 
shall  enjoy  the  aforesaid  land,  at  his 
father's  decease;  and  that  my  said 
son,  J.,  shall  have  no  power  to  sell 
or  dispose  of  said   land  by    seal. 
"Testator  then  devised  all  his  other 
real  estate  to  three  other  sons,  to  be 
equally  divided  between  them;  and 
then  directed,  that  if  either  of  his 
sons,(namingthem  all,)  should  "die, 
leaving  no  issue,  the  surviving  per- 
sons, or  their  issue,  should  have  their 
equal  parts  of  the  deceased's  part." 
J.  H.  entered  on  the  land  after  the 
birth  of  his  eldest  son,  J.  L.  H.  and 
suffered  a  common  recovery,  to  the 
use  of  himself,  in  fee.  Held,  that  on 
the  decease  of  J.  H.,  J.  L.  H.  was 
entitled  to  the  land,  to  the  exclusion 
of  the  other  children  of  J.  H.  Hoge. 
v.  Hoge.  i.  144' 

2.  A  devise  of  a  "  grist  mill  and  ap- 
purtenances," carries  with  it  what 
was  actually  used  as  an  appurtenant 
by  the  testator,  on  his  life  time,  or, 
if  that  cannot  be  discovered,  by  his 
devisee,  soon  after  his  death.     If 
there  is  no  evidence  of  either,  the 
jury  must  decide  what  is  necessary. 
Elaine's  Lessee  v.  Chambers,  i.  169 

3.  A  devise  of  "  fifty  acres  of  the  most 
adjacent  woodland  thereunto  next 
adjoining,"  does  not  carry  with  it 
three  acres  not  woodland,  as  an  al- 
lowance of  six  per  cent  for  roads. 

i.  169 

4.  Under  a  devise  of  that  kind,  in  1756, 
it  might  be  left  to  the  jury  to  decide 
whether  it  should,  by  the  custom  of 
the  country,  be  included.     But  at 
this  time  of  day,  in  a  long  settled 
country,  it  carries  but  fifty  acres, 
strict  measure.  i-  169 

5.  If  an  estate  be  devised  to  one  by  his 
father  or  paternal  grandfather,  and 
he  die,  leaving  neither  widow  nor 
lawful  issue,  nor  father,  but  leaving 
a  mother,  the  mother  is  not  entitled 
to  enjoy  the  estate  during  her  life, 
under  the  7th  section  of  the  intes- 
tate law  of  the  19th  of  April,  1794. 
Shijifien  v.  Izard  et  ux.  i.  222 

6.  A  devise  of  a  plantation  "  equally 
to  my  brother  A's.  eldest  son  and  his 
heirs,  and  to  my  brother  D's.  eldest 
son  and  his  heirs,  jointly  to  be  en- 
joyed by  them,  their  heirs,  and  as  - 
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signs,  for  ever,"  makes  a  tenancy  in 
common.    Evans  v.  Brittarn, 

Hi.  135 

7.  A  devised  to  his  daughter  B.,  dur- 
ing her  natural  life,  for  her  sole  use 
and  behoof,  and  at  her  decease,  unto 
her  male  heir  C.,  if  alive,  at  her 
death,  to  him,  and  to  his  heirs,  for- 
ever; otherwise  unto  her  next  male 
heir,  unto  him  and  to  his  heirs  and  as- 
signs for  ever;  and  further  directed, 
that  whosoever  shall  live  to  come 
unto  the  estate  of  her  male  heir, 
shall  three  years  after  possession  of 
said  estate  pay  unto  the  other  heirs 
of  the  said  B.,  200  pounds  to  be 
equally  divided  amongst  them.  Held, 
that  B.  took  an  estate  for  life,  with 
concurrent  contingent  remainders  in 
fee,  to  C.  or  such  person  as,  in  the 
event  of  his  death  in  the  life  time  of 
B. ,  should  be  her  heir  male.    Dun- 
woodiev.  Read.  iii.  435 

8.  A.  devised  to  his  daughter   and 
grand-daughter,  to  hold  to  them,  and 
the  survivor  of  them,  and  to  their 
lawful   issue,  for  ever,  share   and 
share  alike,  in  two  equal  shares,  and 
if  either  died  without  leaving  lawful 
issue,  of  their  bodies,  then  to  the 
survivor,  and  her  lawful  issue  for 
ever,  and  if  both  die  without  leav- 
ing issue  of  their  bodies  then  to  his 
loving  friend  D.  W.  to  hold  to  him 
his  heirs  and  assigns  for  ever,  and 
gave  power  to  D.  W.,  and  his  sa;d 
daughter,  to  sell  all  his  lands  if  they 
should  judge  it  more  advantageous 
for  his  said  daughter  and  grand- 
daughter, to  have  the  interest  ari- 
sing from  the  money  got  for  the  land, 
than  to  rent  it,  and  directed  the  mo- 
ney arising  from  the  sale  thereof,  to 
be  put  out  at  interest,  and  gave  the 
interest  thereof  in  the  same  manner 
as  he  gave  the  plantation  in  the  fore- 
going part,  that  is  to  say,  one  half  to 
his  daughter  and  her  issue,  and  to 
hold  to  the  survivor  of  them,  that 
have  lawful  issue,  for  ever,  but  if 
both  his  daughter  and  grand-daugh- 
ter die  without  lawful  issue,  then  he 
gave  the  money  arising  from  the  sale 
of  his  aforesaid  lands  and  tenements 
to  his  loving  friend,  D.  W.  and  to 
his  heirs  -for  ever:  Held,  that  the 
daughter  and  grand-daughter  were 
tenants  in  tail  in  possession,  with 
vested  cross  remainders  in  tail  to 
each  and  a  vested  remainder  in  D, 
W.     Clark  v.  Baker.          iii.  470 

9.  The  testator  devised  land  to  his 
son  F.  to  have  and  to  hold  the  same  ^ 
to  him  and  his  heirs  and  assigns  for  i 


ever,  subject  to  the  payment  of  2300 
pounds  to  his  son  P.,  in  instalments, 
the  last  of  which  was  14  years  from 
the  death  of  the  testator;  he  also 
gave  various  articles  to  his  son  F. 
and  25  pounds  a  year  for  her  life  to 
be  paid  by  his  son  F.  to  his  wife, 
charged  on  the  land  devised  to  him; 
he  also  gave  to  his  wife  a  house  and 
lot,  and  after  her  death  to  his  sons  P. 
and  F.  in  fee.  After  that  he  provided, 
that  in  case  his  son  F.  shall  die  un- 
der age,  or  without  lawful  issue, 
then,  and  in  that  case  he  gave  his 
son  F's.  share  in  his  said  whole  es- 
tate, unto  his  said  son  P.  and  his 
heirs  and  assigns  for  ever;  and  in 
case  his  said  son  P.  shall  die,  under 
the  lawful  age  of  21  years,  or  with- 
out issue,  then,  and  in  that  case,  he 
gave  and  bequeathed  his  said  son  P's. 
share  in  his  said  whole  estate,  unto 
his  said  son  F.  and  to  his  heirs  and 
assigns  for  ever;  in  either  case,  the 
survivor  to  pay  his  daughter  E.,  ot- 
her heirs  the  sum  of  500  pounds,  but 
to  be  taken  out  of  one  of  the  pay- 
ments of  his  first  mentioned  planta- 
tion. By  a  codicil,  he  ordered,  and 
particularly  requested,  and  did  not 
allow  his  said  son  F.  to  sell  any  part 
of  the  lartd  until  he  arrived  at  the 
age  of  30  years,  and  then  he  might 
do  as  he  pleased.  Held,  that  or, 
must  be  construed  and,  and  that  both 
the  contingencies,  a  dying  under  21, 
and  a  dying  without  issue,  must  occur 
to  F.  before  the  estate  can  pass  to  P. 
Lessee  of  Haver  v.  Sheetz,  note. 

iii.  487 

10.  A  testator  devised  his  real  estate 
to  D.  C.  and  R.  T.  in  trust  as  to  one 
equal  half  part  for  the  use  of  his 
"  old  friend,  companion,  and  house- 
keeper E.  H.  and  as  to  the  other 
half  part  for  the  use  of  his  natural 
son,  J.  L. ;  the  survivor  of  either  to 

Eossess  the  whole  of  the  said  estate 
y  will  or  otherwise."  He  after- 
wards, at  different  times  added  the 
following  codicil.  "  I  do  make  this 
codicil  in  alteration,  and  addition  of 
the  within,  viz.  One  thing  was  omit- 
ted in  the  above  recited  testament,  of 
mention  made,  (as  was  intended,) 
in  case  of  no  legitimate  heirs  of  the 
bodies  of  the  two  legatees,  or  ere 
(either)  one  of  them  that  after  his 
or  her  decease,  it  should  revert  to 
the  heirs  of  my  sister,  J.  S.  wife  of 
G.  S.  to  be  equally  divided  between 
them  as  my  next  of  kin,  who  have 
deserved  of  me  by  writing,  &c.  late- 
ly, the  others  being  provided  for." 
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Second  codicil.  I  do  authorize  and 
request  my  good  friends,  D.  C.  and 
R.  T.  on  account  of  an  unfortu- 
nate intoxication  of  my  housekeeper 
since  said  will,  that  they  will  pro- 
portion her  subsistence,  which  1 
wish  and  will  to  be  not  less  than  12 
pounds  per  annum,  or  more  than  20 
pounds  paid  quarterly,  or  upon  good 
behaviour,  and  her  remaining  10  or 
12  miles  out  of  Easton,  and  that  she 
or  any  other  person  may  be  prevent- 
ed from  wasting  my  estate,  as  the  re- 
version of  the  same  is  left  to  my  sis- 
ter I.  S's.  children,  as  per  codicil  of 
my  former  will."  Third  codicil. 
"  1  am  willing  to  allow  my  house- 
keeper, E.  H.  one  furnished  room  in 
the  nouse  I  now  occupy,  during  her 
natural  life,  and  20  pounds  a  year, 
paid  monthly,  if  regained  by  her  or 
her  order;  put  no  part  of  the  pro- 
perty of  said  room  or  monthly  al- 
lowance shall  be  disposed  of  by  her, 
she  being  for  the  most  part  insane. " 
Held,  that  E.  H.  and  J.  L.  did  not 
take  cross  remainders;  but  that  on 
the  death  of  E.  H.  without  issue  the 
moiety  of  the  estate  devised  to  her 
went  immediately  to  the  children  of 
J.  S.  the  testator's  sister,  to  be  equal- 
ly divided  between  them  in  fee  sim- 
ple. Simfison  v.  Coon.  iv.  368 
11."  Devise. "  I  order  the  place  where- 
on I  now  dwell  to  my  daughter  S., 
she  paying  two-thirds  of  the  value 
thereof  to  her  two  sisters  S.  ,and  M., 
and  the  land  I  lately  purchased  of 
R.  T.  I  give  and  bequeath  to  my 
daughter  B.  to  be  inherited  by  her 
and  her  heirs  lawfully  begotten  of 
her  body;  and  if  either  ot  my  said 
children  die  without  issue,  that  then 
the  inheritance  is  to  descend-  to  the 

}ual- 
law- 

all  my  said  land  to 
descend  to  the  lawful  heirs  from  ge- 
neration to  generation.  S.  took  an 
estate  tail.  Cause  v  Wiley,  iv.  509 

12.  A  posthumous  grandchild  en  -ven- 
ire so,  mere  at  the  time  of  making 
the  will  and  death  of  the  testator,  is 
entitled  to  a  grandchild's  share  un- 
der a  devise  and  bequest  to  the  tes- 
tator's "  grandchildren,  the  children 
of  his  son  A.  deceased,"  of  all  the 
remainder  and  residue  of  his  estate, 
both  real  and  personal,  whatsoever 
and  wheresoever  to  be  found.  Swift 
v.  Duffield.  v.  38 

13.  A  devise  of  the  testator's  firofierty 
will  carry  real  estate.    JRossetter  \. 
Simmons.  vi.  452 


14.  After  declaring,  in  an  introductory 
cause,  his  intention  of  bequeathing 
"  what  worldly  estate  it  had  pleased 
God  to  bestow  upon  him,"  a  testator 
devised  to  his  wife  the  benefit  and 
full  privilege  of  the  plantation  he 
then  lived  on,  until  his  son  should  ar- 
rive at  the  age  of  21  years,  and  if 
his  wife  remained  a  widow  until  his 
son  was  of  age,  she  was  to  have  half 
of  his  plantation,  with  all  the  benefit 
of  it  during  her  life  or  widowhood. 
He  then  devised  to  his  son  "the 
plantation  and  land  he  lived  on  as 
soon  as  he  should  arrive  at  the  age 
of  21  years,  if  his  wife  should  then 
be  married  or  dead,  but  if  she  con- 
tinued his  widow,  each  to  enjoy  half 
as  above."    Then  came  a  bequest 
to  his  two  daughters,  of  the  residue 
of  his  personal  estate,  to  be  equally 
divided  between   them,    "and   if 
either  of  them  be  removed  by  death 
before  they  be  of  age,  the  other  to 
enjoy  the  whole;  or  if  my  son  G.  S. 
be  removed  by  death  before  he  be  of 
age,  his  fiart  to  fall  to  my  daugh- 
ters."   The  son  took  a  fee.    Cassell 
v.  Cooke.  viii.  268 

15.  A  devise  of  a  lot  with  a  house  upon 
it  to  A.  as  his  own  property,  and  of 
certain  specific  legacies,  of  which  he 
was  not  to  be  master  till  his  full  age, 
and  in  case  he  died  before  lawful 
age,  or  after  such  age  without  issue, 
then  all  and  singular  the  above  le- 
gacies, or  what  shall  be  left  thereof, 
to  be  sold  and  divided  among  other 
children,  carries  a  fee  simple  in  the 
lot  and  house.  Stoeverv.  Stoever. 

ix.  434 

16.  Where  a  testator  orders  his  land 
to  be  divided  among  several  persons, 
in  a  particular  manner,  they  take 
under  the  will  when  the  division 
is  completed,  notwithstanding  they 
execute  mutual  releases.     Leek  v. 
Cowley.  x.  176 

17.  Devise  of  land  and  quit-rents  to  the 
testator's  son  A.  during  the  term  of 
his  natural  live,  and  that  after  the 
decease  of  A.  the  land  and  quit-rents 
should  be  equally  divided  to  and 
amongst  all  the  lawful  issue  of  the 
said  A.  or  their  legal  representa- 
tives, share  and  share  alike,  and  to 
their  heirs  and    assigns.     On  the 
death  of  the  testator,  A.  entered  on 
the  lands  and  suffered  a  common  re- 
covery to  the  use  of  himself  in  fee. 
Held,  that  A.  took  an  estate  for  life 
with  contingent  remainders  to  the 
children  of  A.  vrho  were  living  at 
A's.  death,  and  the  children  of  such 
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as  were  dead;  and  by  comparison 
with  other  parts  of  the  will,  that 
such  grand-children  should  take  only 
their  respective  parent's  share;  and 
that  the  life  estate  of  A.  being  for- 
feited by  the  recovery,  the  remain- 
ders fell  for  want  of  support.  Ab- 
bot v.  Jenkins.  x.  296 

18.  Testator  devised  to  his  son  E.  C. 
two  tracts  of  land,  to  hold  to  him  and 
his  assigns  for  and  during  the  term 
of  his  natural  life,  he   making  no 
waste  or  destruction  of  the  timber 
thereupon,  and  paying  the  testator's 
daughter  20  pounds  within  two  years 
after  his  wife's  decease;  and  from 
and  immediately  after  the  decease  of 
E.  C.  he  gave  one  tract  to  his  two 
sons  J.  and  D.  their  heirs  and  as- 
signs as  tenants   in  common;  and 
the  other  tract  to  the  heirs  male  of 
the  body  of  E.  C.  lawfully  begotten, 
and  the  heirs  and  assigns  of  such 
heirs  or  heir  male  for  ever,  and  for 
want  of  such  heirs  male  then  to  the 
two  sons  of  J.  and  D.  in  fee  as  ten- 
ants in  common.     E.  C.  suffered  a 
common  recovery,     field,  that  by 
virtue  of  this  devise  E.  C.  took  an 
estate  tail  in  the  second  tract  which 
was  barred  by  the  recovery.     Car- 
ter v.  M1 Michael.  x.  429 

19.  Devise  of  real  and  personal  estate 
to  testator's  wife  during  life  and  after 
her  death,  "to  be  divided  between 
her's  and  my  poor  relations  equally. " 
The  real  estate  is  to  be  divided  in  the 
same  manner  as  the  personal  estate. 
M'Neilledge  et  al.  v.  Barclay. 

xi.  103 

20.  Testator  devised  to  his  only  child 
one  half  of  his  estate  real  and  per- 
sonal, and  directed  his  executors  to 
put  it  out  at  interest  during  her  life, 
and  pay  the  proceeds  to  ner,  with 
power  to  dispose  of  the  principal  by 
will.  ' '  The  rest  or  remaining  part, 
he  gave  to  his  brothers  and  sisters. 
Held,  that  the  child  took  one  half  of 
the  clear  estate  without  deduction  on 
account  of  debts,  which  were  to  be 
considered  as  paid  out  of  the  residu- 
ary part  devised  to  his  brothers  and 
sisters.     Sham  v.  M'  Cameron  et  al. 
Administrators  of  Scott.        xi.  253 

21.  On  the  death  of  the  executors, 
intestate,  the  trust  does  not  rest  in 
the  administrator  of  the  surviving 
executor,  but  the  child,  being  an 
unmarried   woman   is   entitled   to 
the   immediate   possession  of   the 
fund.  It  seems  that  where  the  cestui 
que  trust  is  a  feme  covert,  her  hus- 
band would  not  be  permitted  to  touch 


the  fund,  without  securing  it  to  her 
precisely  as  it  stood  in  the  hands  of 
the  trustees.  Ibid. 

22-  A  devise  "  as  touching  such  world- 
ly estate  wherewith  it  hath  pleased 
Cod  to  bless  me  in  this  life,  I  give 
and  dispose  of  the  same  in  the  fol- 
lowing manner  and  form:  First,  I 
give  and  bequeath  to  F.  M.  D.  my 
dearly  beloved  wife,  whom  I  like- 
wise make  my  sole  executrix  of  this 
my  last  will  and  testament,  all  and 
singular  my  lands,  messuages,  and 
tenements,  in  Westmoreland  county, 
to  be  by  her  freely  possessed  and  en- 
joyed, passes  a  tee  simple.  Ca  mfi- 
bell  et  ux.  v.  Carson  et  al.  xiL  54 

23.  Devise  to  my  son  G. ,  his  heirs  and 
assigns,  to  his  and  their  only  proper 
use  and  behoof  for  ever,  provided 
always  nevertheless,  that  if  the  wife 
of  my  said  son  G.,  to  wit,  A.,  should 
happen  to  survive  him  my  said  son, 
then  and  in  such  case  the  said  pre- 
mises above  described,  shall  be  and 
remain  to  and  for  the  only  proper  use 
and  behoof  ot  the  heirs  or  issue  law- 
fully begotten  on  the  body  of  the  said 
A.,  [and  of  the  children  lawfully  be- 
gotten on  any  other  woman,]  and 
their  heirs  and  assigns  for  ever,  as 
tenants  in  common,  and  not  as  joint- 
tenants;  and  for  want  of  such  issue, 
the  same  shall  enure  to  the  issue  law- 
fully begotten  on  the  body  of  my 
daughter  C.,  intermarried  with  G. 
W. ,  and  their  heirs  and  assigns,  ten- 
ants as  aforesaid,"  and,  of  another 
part  of  his  estate,  "to  my  daughter 
Catherine,  and  to  her  children  law- 
fully begotten  on  the  body  of  my  said 
daughter  C.,  and  their  heirs  and  as- 
signs for  ever."    G.  takes  in  fee, 
subject  to  the  limitation  over  to  his 
children,  on  the  event  of  A.,  his 
wife,  surviving  him,  and  his  chil- 
dren take  as  tenants  in  common  by 
purchase.  JVebm%erv.  Ufifi.  xiii.  65 

24.  Devise  to  R.  and  his  heirs,  after  the 
death  of  the  testator's  wife,  "and  in 
case  my  son  R.  depart  this  life  before 
he  is  of  age,  or  without  lawful  issue, 
I  order  and  direct  that  my  son  W., 
and  his  heirs,  may  have  the  planta- 
tion that  is  by  this  will  devised  to  his 
brother  Robert,  W.  first  paying,  or 
or  otherwise  satisfying  the  legatees 
herein    named,  the    sum  of   1500 
pounds  Pennsylvania  currency,  viz. 
my  sons,  J. ,  W.,  A. ,  and  G. ,  and  also 
my  daughters,  M.,  M.,  P.,  J.,  and 
B.,  or  their  heirs,  shares  alike;  and 
in  case  my  son  W.  will  not  accept 
the  plantation  aforesaid,  under  the 
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condition  above  mentioned,  in  that 
case  my  son  G.  may  have  it,  subject 
to  the  same  terms  as  above  mention- 
ed, and  on  the  refusal  of  G.  to  take 
the  same,  it  shall  be  sold  by  my  exe- 
cutors, for  the  best  price  that  can  be 
had,  and  the  money  arising  from  the 
same,  divided,  as  before  mentioned: 
it  is  also  to  be  considered  as  my  will, 
if  any  of  my  daughters,  P.,  J.,  and 
B.i  or  my  son,  A.,  depart  this  life 
before  they  are  of  age,  or  without 
lawful  issue,  in  that  case,  the  share 
or  shares  of  the  deceased  to  be 
equally  divided  between  the  survi- 
vors of  my  daughters,  P.,  J.,  and  B., 
also  my  sons,  A.  and  R.,  and  their 
heirs."  Held,  that  R.  having  at- 
tained the  age  of  twenty-one,  the  fee 
simple  vested  indefeasibly  in  him. 
Welsh  v.  Elliott.  xiii.  205 

25.  The  testator  authorized  his  exe- 
cutors to  sell  as  much  of  his  real 
estate  as  should  be  necessary  to  pay 
his  debts,  and  educate  his  minor 
children;  and  further  recited  in  his 
will,  that  hfs  son  had  purchased  an 
estate,  on  which  the  testator  had  ad- 
vanced part  of  the  purchase  money, 
and  the  son  had  given  his  bond  and 
mortgage  for  the  residue,  and  de- 
clared the  trust  of  the  land  to  the 
testator;  he  then  ordered  his  execu- 
tors to  pay  off  the  said  bond  and 
mortgage:  Held,  that  the  executors 
had  power  to  sell  the  real  estate  of 
the  testator,  free  from  the  incum- 
brances  of  his  debts,  and  the  pur- 
chaser was  not  bound  to  see  to  the 
application  of  the  purchase  money. 
Grant  v.  Hook.  xiii.  259 

26.  Testator,  after  specific  bequests 
of  personal  property  to  his  widow, 
devised  certain  portions  of  his  real 
estate  to  his  six  sons,  and  gave  mo- 
ney legacies  to  his  two  daughters, 
charging  his  real  and  personal  estate 
blended  with  the  payment  of  debts 
and  legacies.    One  of  the  sons  died 
in  the  lifetime  of  the  father,  who 
died  intestate,  as  to  the  portion  de- 
vised to  that  son;  and  also  as  to  a 
tract  of  land  purchased  after  the 
execution  of  the  will  a  large  balance 
of  the  purchase  money  for  which 
tract,  remained  unpaid  at  the  time 
of  his  death.    Held,  that  the  assets 
were  to  be  administered  in  the  fol- 
lowing manner,  viz: 

3.  The  specific  bequest  to  the  widow 

to  remain  untouched. 
2.  The  personal  estate  to  be  appfied  j 

to  the  payment  of  legacies,  and  all 

the  debt?  of  the  testator. 


3.  To  the  balance  remaining,  after  ex- 
hausting the  personal  estate,  the  de- 
scended lands  are  to  be  applied.    If 
these  funds  should  not  be  sufficient, 
then 

4.  The  lands  devised  are  to  be  applied. 
Commonwealth  v.  Sheeley.  xiii.  348 

27.  Evidence  that  a  testator,  by  whose 
will  legacies  are  charged  upon  his 
real  and  personal  estate,  left  consi- 
derable personal  estate,  is  admissible 
to  raise  a  presumption  that  the  le- 
gacies have  been  paid.  Fuhrman  v. 
JLoudon.  xiii.  386 

28.  Devise  of  residue  to  H.  F.  and 
others,  and    their   children,    their 
heirs  and  assigns  in  severally,  in  the 
proportion  of  one-sixth  to  H.  F.  and 
her  children,  their  heirs  and  assigns 
in  severaltv,  in  the  proportion  of  one- 
sixth  to  H.   F.   and  her  children, 
their  heirs  and  assigns  for  ever;  the 
children  of  H.  F.  take  immediate- 
ly with  their  mother.     Graham  v. 
Flower.  xiii.  439 

29.  Devise  to  three  daughters  during 
their  lives  respectively,  by  metes  and 
bounds.     "  Item,  it  is  my  will,  that 
if  any  of  my  daughters  die  without 
lawful  issue,  or  if  having  issue,  and 
such  issue  all  die  in  their  minority, 
without  leaving  lawful  issue,  then  I 
give  the  land  and  premises  so  to 
them  before  allotted,  to  my  other 
child  or  children's  lawful  issue,  as 
tenants  in  common,  to  hold  to  them, 
their  heirs  or  assigns  for  ever. "  One 
daughter  died  before  the  testator; 
the  others  survived,  and  one  of  them 
married  and  had  two  children,  and 
then  with  her  husband  conveyed  an 
interest  in  the  share  of  the  deceased 
daughter,  claiming  to  hold  by  the 
father's  intestacy  as  to  it.  Held,  that 
it  passed  no  title.   Way  et  al.  v.  Gest 
et  Ux.  xiv.  40. 

30.  Testator,  after  a  bequest  of  certain 
personal  property,  devised  to  his 
wifeC.,  and  his  daughter  A.,  and 
any    other    child   or   children   he 
might  have  at  the  time  of  his  de»- 
cease,  their  heirs  and  assigns  for 
ever,  in  equal  shares,  all  his  other- 
estate  and  property,  real  and  per- 
sonal; and,  in  the  event  of  the  death 
of  either,  the  share  of   the  party 
dying,  to  go  over  to  the  survivor  or 
sui-vivors,  in  fee  simple:  but  should 
his  children,  or  either  of  them  die 
without  issue,  such  issue  to  stand  in 
the  place  of  his,  her,  or  their  de- 
ceased parent.     He  appointed  his 
•wife  C.  executrix,  and  J.  W.,  Jr. 
executor,  with  power  to  sell  the  real 
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estate.     The  testator  left  his  widow 
C.,  his  daughter  A.,  and  a  son  B. 
bora  after  his  death,  who  died  in  hi 
infancy,  leaving  no  issue.     J.  W.,  jr 
alone  proved  the  will,  but  both  h 
and  the  executrix  joined  in  the  sal, 
of  the  real  estate,  for  which  the) 
jointly  gave  deeds,  and  received  se 
entities  in  their  joint  names  for  the 
part  of  the  purchase  money  which 
remained  unpaid.    J.  W.,  jr.  hac 
in  his  hands,  as  executor,  persona 
property,  money,  or  securities  for 
money  arising  from  the  sale  of  the 
real  estate,  rents  and  profits  recei  vec 
from  the  real  estate,  and  interest  01 
income  of  the  personal  property,  anc 
proceeds  of  the  real  estate.    'Held, 
that  the  widow,  C.,  took  an  inde- 
feasible estate  in  fee  simple  in  one 
third;  the  children,  A.  and  B.,  a  de- 
feasible one,   and,  upon  the  death 
of  either  of  the  children  without 
issue,  the  estate  went  over  to  the 
survivor  by  way  of  executory  devise, 
and  consequently,  on  the  death  of  B. 
without  issue,  the  whole  fee  simple 
in  the  two  thirds  vested  in  A.  And 
that  the  husband  of  the  widow  was 
entitled,  in  her  right,  to  one  third 
part  of  the  proceeds  of  sale,  and  the 
guardian  of   the  daughter   to   the 
other  two  thirds,  and  that  where  the 
money  had  not  been  received,  they 
had  a  right  to  call  upon  the  executor 
to  proceed  to  recover  the  money  due 
on  the  securities,  or  to  assign  them 
to  the  several  plaintiffs,  in  proportion 
to  their  rights.     Li/ifimcotlv.  War- 
der, xiv.  115 
31.  Testator  left  four  thousand  dollars 
"  to  my  daughter  M.  B. ,  to  be  placed 
out  at  interest  upon  good  security  by 
my  executors,  and  the  interest  to  be 
paid  to  her  annually  or  oftener,  as 
they  shall  receive  the  same  during 
her  life,  and  at   her  decease    she 
may  will  it  to  any  of  my  daugh- 
ter s  children  as  she  pleases  or  sees 
fit;  and  in  default  of  her  making  a 
will  and  so  disposing  of  it,  it  is  my 
will  that  the  same  shall  be  divided 
amongst  her  sister's  children,  share 
and  share  alike."  In  another  clause, 
she  bequeathed  the  interest  of  a  like 
sum  to  the  two  sons  of  a  deceased 
daughter,  with  cross-remainders  to 
their  issue,    and   she   had   then  n 
daughter  M.  H.,  who  had  several 
children;  M.    B.    afterwards  made 
her  will,  and  meaning  to  execute  the 
power,  gave  one  thousand  dollars 
thereof  to  her  great  neice,  E.  S., 
and  the  remaiohis  three  thousand  to 
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her  sister,  M.  H.,  if  she  should  sur- 
vive her,  if  not,  then  to  her  eldest 
son,  S.  K  H. 

Held,  1.  That  the  power  was  not  well 
executed  by  M.  B.,  either  as  to  the 
one  thousand  dollars  or  three  thou- 
sand dollars. 

2.  That  in  that  event  the  whole  money 
went  to  the  children  of  M.  H.,  and 
no  part  to  the  children  of  the  de- 
ceased daughter.     Satter  v.  Ho-well. 
xv.  188 

2.  Testator  directs  his  executors  to 
sell  his  real  and  personal  estate,  and 
that  the  interest  of  one  half  of  the 
proceeds  shall  yearly  and  every  year 
be  paid  by  his  executors  to  H.  N., 
her  heirs  and  assigns  for  ever,  during 
her  natural  life;  but  in  default  ot 
issue  of  the  said  H.  N.,  the  said 
moiety  of  the  principal  and  interest 
shall  descend  to  the  next  of  kin,  or 
heirs  at  common  law,  and  their  heirs 
and  assigns  for  ever.  Held,  that 
H.  N.  took  the  moiety  absolutely. 
Train  v.  Fisher.  xv.  145 

33.  Devise  to  testator's  wife  of  the 
rents,  &c.  of  two  houses,  and  so 
much  of  lands  as  should  remain  un- 
sold after  payment  of  debts,  &c.  for 
the  maintenance,  clothing,  and  edu- 
cation of  his  children,  to  hold  to  his 
said  wife  during  her  natural  life,  or 
until  [whilst}  she  should  remain  his 
widow,  said  rents  for  the  aforesaid, 
and  for  her  own  support:  but  if  she 
should  think  fit  to  alter  her  condi- 
tion by  marrying  again,  then  she 
gave  to  her  60  pounds  per  annum 
during  her  life,  and  in  lieu  of  all 
dower  out  of  said  rents;  and  at  the 
death  of  his  wife,  or  upon  her  second 
marriage,  to  his  said  children,  or  the 
survivors  of  them,  the  said  houses 
and  lands,  to  be  divided  between 
them  by  his  said  wife  equally,  share 
and  share  alike,  as  soon  as  they,  or 
either  of  them,  arrive  at  21;  vesting 
full  power  in  his  wife  at  any  time  to 
order  a  division  of  the  estate  so  de- 
vised to  his  children  after  her  death 
or  second  marriage:  Held,  that  the 
widow  took  an  estate  for  life  in  trust 
for  the  purposes  declared  in  the 
will,  with  a  vested  remainder  to  the 
children  in  fee  as  tenants  in  com- 
mon, Jurisey  v.  Lardner.  xv.  192 

DEVISEE. 

See  ACTION,  7,  8. 


2Q 


DIMINUTION. 
See  CEHTIORARI,  1. 
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DISCONTINUANCE. 

Where  an  alderman  enters  a  judgment 
in  the  absence  of  the  plaintiff,  and 
contrary  to  his  wishes,  he  may  on 
the  same  day,  at  the  request  ot  the 
plaintiff,  strike  out  such  judgment 
and  enter  a  discontinuance.  Com- 
monwealth v.  Kite.  v.  399 

DISORDERLY  HOUSE. 
See  INDICTMENT,  2,  10. 

DISSEISIN. 
See  LIMITATION,  ACT  OF,  8,  10,  11, 

14,  16,  18,  25,  27. 

1.  A  writ  of  entry  sur  disseisin  may  be 
maintained  in  Pennsylvania.  Wi- 
therow  v.  Keller.  xi.  217 

2-  But  such  an  action  is  not  to  be  en- 
couraged, and  in  prosecuting  it  a 
party  must  pursue  the  strictest  form. 

16  id. 

3.  Therefore  where  the  writ  described 
the    land  as   lying  in    Greenwood 
township  without namingthe county, 
and  as  containing  300  acres,  and  the 
declaration  stated  it  to  be  Green- 
wood township  in  the  county  of  M. 
and  to  contain  250  acres,  held  to  be 
fatal  on  demurrer.  Ibid. 

4.  If  the  narr.  merely  aver  that  the 
plaintiff  was  seised  in  his  demesne 
as  of  fee  and  right,  by  taking  the 
exfilees,  8cc.  without  any  mention  of 
the  value,  to  which  they  were  taken, 
it  is  bad  on  demurrer.  Ibid. 

DISTRESS. 

See  DAMAGES,  1.  LANDLORD  AND 
TENANT.  LEASE,  3, 4, 5,  6.  TRES- 
PASS, 8. 

1.  Query,  Whether  the  right  of  dis- 
tress is  incident  to  a  lease  on  shares? 

If  the  landlord,  to  whom  a  share  of 
the  produce  is  reserved  and  due, 
substitute  for  it  the  promissory  note 
of  the  tenant  for  a  certain  sum  of 
money,  he  has  no  right  to  distrain  for 
such  money.  Warren  v.  Forney. 

xiii.  52 

2.  The  right  to  an  action  for  an  exces- 
sive distress,  does  not  pass  by  an  as- 
signment under  the  insolvent  debt- 
ors' act. 

The  tenant,  on  whose  premises  the 
property  of  a  stranger  is  seized  for 
rent,  is  liable  over  to  the  stranger. 
O'Donnel  v.  Seybert.  xiii.  54 

3.  A  recovery  of  the  surplus  money, 
for  which  goods  seized  for  rent  sold 
beyond  the  amount  of  rent,  is  no  evi- 
dence in  a  suit  for  an  excessive  dis- 
tress. Ibid. 

4.  Query,  Whether  the  landlord  can 
distrain  for  rent  reserved,  payable 


in  advance,  immediately  on  its  be- 
coming due  by  the  terms  of  the 
lease.  Diller  v.  Roberts,  xiii.  60 

5.  It  is  a  trespass  by  a  landlord,  to  en« 
ter  the  house  of  a  third  person,  to* 
search  for  and  distrain  goods  frau- 
dulently removed  by  his  tenant,  if 
no  goods  of  the  tenant  are  found  in 
such  house. 

A  magistrate  has  jurisdiction  of  such 
trespass,  where  the  damage  claimed 
is  less  than  one  hundred  dollars. 
Hobba  v.  Geisse.  xiii.  417 

DISTRICT  COURT. 
See  COMMON  PLEAS,  1. 

1.  Where  some  of  the  counts  of  the 
declaration  in  assumpsit,  were  for 
damages  sustained  by  the  defend- 
ant selling  to  plaintiff  an  unsound 
horse  for  the  sum  of  80  dollars,  and 
the  verdict  was  for  40,  held  that  the 
cause  of  action  was  not  within  the 
jurisdiction  of  the  District  Court  for 
the  city  and  county  of  Philadelphia, 
though  these  counts  averred  that 
the  plaintiff  had  been  put  to  expense 
in  feeding  and  keeping  the  horse  to 
the  amount  of  150  dollars.    Kline  v. 
Wood.  ix.  294. 

2.  The  District  Court  has  not  jurisdic- 
tion in  case  of  contract  where  the 
value  of  the  thing  put  in  demand  by 
the  plaintiff's  declaration  is  under  100 
dollars.  Ibid. 

3.  The  District  Court  has  not  jurisdic- 
tion wherever  the  plaintiff  could  not 
recover  costs  if  he  had  sued  in  the 
Common  Pleas  before  the  erection 
of  the  District  Court,  without  having 
filed  an  affidavit.  Ibid. 

4.  Query,  What  would  be  the  crite- 
rion to  determine  the  value  of  the 
matter  in  controversy  in  cases   of 
contract,  where  the  award  of  Arbi- 
trators in  an  action  in  the  District 
Court  is  under  100  dollars.        Ibid. 

DISTURBANCE. 

The  mere  denial  of  a  right  does  not 
constitute  a  disturbance  of  the  ex- 
ercise1 of  that  right.  Downing  v. 
Baldwin.  i.  298 

DIVORCE. 

See  CHILDREN.  HUSBAND  AND  WIFE. 

1.  Where  a  proceeding  was  com- 
menced, under  the  act  of  1785,  to 
obtain  a  divorce,  from  bed  and  board 
and  alimony;  and,  pending  the  suit, 
that  act  was  repealed,  and  the  re- 
pealing act  provided  that  cases  pend- 
ing should  be  finished  under  the  re- 
pealing act;  and  by  the  repealing 
act,  there  was  no  divorce  from  becl 
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and  board,  or  alimony,  allowed,  but 
a  divorce,  a  vinculo  matrimonii,  was 
given  for  the  same  causes.  Held, 
that  the  court  might  decree  a  di- 
vorce, a  vuiculn,  but  not  a  divorce 
from  bed  and  board,  or  alimony. 
Smith  v.  Smith.  iii.  248 

2.  A  decree  that  the  party  should  not 
have  alimony  ;  held,  an  imperfect 
decree,  and  sent  back  to  the  court  to 
give  a  complete  decree,  or  suffer  the 
party  to  withdraw  her  petition.  Ibid. 

3.  An  appeal  to  the  Supreme  Court,  , 
lies  from  a  decree  for  divorce,  made 
by  the  Court  of  Common  Pleas,  in 
pursuance  of  a  verdict.  Andrews  v. 
Andrews.  v.  374 

4.  The  Supreme  Court  will  not,  on 
such  an  appeal,  re-try  the  matters  of 
fact  decided  by  the  jury,  in  the  court 
below.  Ibid. 

5.  Upon  a  libel  of  the  wife  complain- 
ing of  cruel  and  barbarous  treat- 
ment, and  praying  a  divorce  from 
the  bonds  of  matrimony,  and  an  al- 
lowance of  alimony,  the  court  may, 
notwithstanding  the  informality  of 
the  petition,  decree  a  divorce,  from 
bed  and  board,  "with  alimony,  pro- 
vided the  libellant  does  not  object  to 
the  decree.    Klingenberger  v.  Klin- 
grnberger.  vL  187 

6.  An  appeal   lies,  to  the  Supreme 
Court,  on  a  decree  of  divorce  from 
bed  and  board,  and  alimony,  in  the 
Court  of  Common  Pleas,  under  the 
act  of  the  26th  of  February,  1817. 
Robbarta  v.  Robbarts.  ix.  191 

DOMESTIC  ATTACHMENT. 
See  TRUSTEES,  2. 

Though  the  real  estate  of  an  abscond- 
ing husband  has  been  seized,  by 
the  guardians  of  the  poor,  for  the 
use  of  his  wife  and  children,  and  the 
proceedings  confirmed  by  the  Quar- 
ter Sessions,  yet  trustees,  afterwards 
appointed,  in  consequence  of  a  do- 
mestic attachment  issued  against 
the  husband,  may  recover  such  es- 
tate in  ejectment,  for  the  use  of  those 
creditors  of  the  husband,  whose 
claims  existed  previously  to  such 
seizure.  Thomas  v-M'Cready.  v.387 

Query,  whether  such  tnistces  could 
recover,  where  they  represent  credi- 
tors whose  claims  accrued  after  such 
seizure:  or  where  the  guardians  of 
the  poor  had  sold  the  property  prior 
to  the  attachment.  "  Ibid. 

DONATION  LAND. 

See  TAXES,  2. 

In  the  year  1797,  the  tract  of  country 
called  the  Struck  District,  of  dona- 


tion land,  was  vacant,  and  open  to 
settlement,  under  the  act  of  the  3d 
AfiriL,  1792,  for  the  sale  of  vacant 
lands  within  this  commonwealth. 
Fiarnum  v.  Kennedy,  vL  155 

DOWER. 

•See ELECTION,  7.  EVIDENCE,  38,  111. 
FORMER  RECOVERY,  2.  FRAUD,  2, 
3.  HUSBAND  AND  WIFE,  1,  2,  3, 10, 
11,  12,  &c.  INTESTATE,  4,  5,  6. 
LEGACY,  23. 

1.  In  Pennsylvania,  a  woman  is  en- 
titled to  dower  of  a  trust  estate. 
Shoemaker  \.  Walker.  ii.  554 

2.  A  woman  is  not  entitled  to  dower  of 
an  estate,  the  remainder  of  which, 
in  fee,  was  vested  in  her  husband, 
dependant  on  an  estate  for  life  in  a 
third  person,  which  remainder  the 
husband  had  aliened  during  cover- 
ture. Ibid. 

3.  A  wife  is  not  barred  of  her  dower 
by  a  conveyance,  in  which  she  joins 
with  her  husband,  if  she  is  not  pri- 
vately examined  by  the  magistrate, 
who   takes  her   acknowledgment. 
Thompson  v.  Morrma.  v.  289 

4.  The  widow,  in  the  assignment  of 
her  dower  against  a  purchaser,  shall 
take  no  advantage  of  improvements 
of  any  kind  made  by  the  purchaser; 
but  throwing  those  out  of  the  esti- 
mate, she  shall  be  endowed  accord- 
ing to  the  value,  at  the  time  her 
dower  shall  be  assigned  to  her.  Ibid. 

5.  A  female  infant,  in  contemplation 
of  marriage,  with   consent  of  her 
parent  and  guardian,  gave  her  bond 
in  consideration  of  five  hundred  dol- 
lars, to  be  paid  to  her  by  her  hus- 
band's executors,  and  after  his  de- 
cease, engaging  to  release  her  dower 
in  lands,  of  which  he  should  die 
seized;  and  after  the  death  of  her 
husband,  the  five  hundred  dollars 
were  paid  to  her,  and  she  by  deed, 
(being  a  minor,)  released  her  dower 
to  the  heirs  and  representatives  of 
her   deceased    husband,    and   the 
money  was  appropriated  by  her  se- 
cond husband  to  his  own  use.   Held, 
to  be  no  bar  to  her  dower,  and  that 
she  might  recover  in  an  action  of 
dower,  without  refunding  or  tender- 
ing the  money.  £>/iaw  v.  Boyd.  v.  309 

6.  It  seems  a  deed  by  a  guardian,  spe- 
cially conveying  the  interests  of  mi- 
nors, does  not  transfer  her  own  right 
of  dower.      Before   assignment   of 
dower,  the  widow's  grantee  cannot 
maintain  ejectment.     Jones  v.  Hal- 
lofieter.  x.  326 

7.  If  in  a  scire  facias  on  a 
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the  plaintiff  admits  by  his  replica- 
tion, that  the  widow  of  the  mortga- 
gor is  entitled  to  dower  in  the  mort- 
gaged premises,  and  judgment  be 
entered  generally  for  the  plaintiff, 
it  is  to  be  understood  to  have  been 
entered,  subject  to  the  widow's  dow- 
er; the  entry  of  the  judgment  on  the 
docket,  having  reference  to  the 
other  parts  of  the  record.  Reiden- 
hauer,  Administrator  of  Smith,  v. 
Kellinger.  xi.  119 

8.  But  if  under  an  execution,  issued  on 
such  judgment,  the  land  is  levied 
and  sold,  without  regard  to  the  wi- 
dow's dower,  the  execution  is  erro- 
neous, and  must  be  reversed.    Ibid. 

9.  A  widow  may  be  endowed  of  an 
equity  of  redemption.  Reed  v.  Mor- 
rison, xii.  18 

30.  If  the  husband,  on  the  execution 
of  a  deed  conveying  land  to  him, 
execute  a  mortgage  to  secure  the 
purchase  m  ney,  he  has  such  a  sei- 
zin as  will  entitle  his  wife  to  dower, 
subject  to  the  mortgage.  Ibid. 

11.  But  if  the  wife  join  with  her  hus- 
band in  a  power  of  attorney,  which 
is  not  acknowledged  by  her  in  the 
manner  directed  by  law,  authoriz- 
ing the  sale  of  the  husband's  lands 
for  the  payment  of  his  debts,  and 
sales  are  made  in  the  husband's  life- 
time, and  after  his  death  she  calls 
the  attorney  to  account  for  the  pro- 
ceeds of  the  sale,  after  the  payment 
of  debts,  and  the  surplus  is  paid  to 
her,  or  to  her  use,  she  is  not  entitled 
to  dower.  Ibid. 

12.  In  dower,  where  the  defence  is, 
that  previous  to  the  marriage  the 
lands  had  been  given  by  the  deceas- 
ed to  his  son;  held,  that  the  declara- 
tions of  the  deceased  that  he  had  not 
so  granted  the  land,  are  not  admis- 
sible to  rebut  evidence  of  his  decla- 
rations that  he  had :  unless  they  were 
part  of  the  same  conversation  given 
in    evidence.     Galbraith   et  al.   v. 
Green  et  ux.  xiii.  85 

13.  The  fact  of  a  release  by  such  son 
of  all  his  right  to  other  lands  of  his 
father,  in  pursuance  of  an  award  in 
a  suit  against  him  by  the  other  chil- 
dren and  widow,  is  evidence, — but 
not  a  recital  in  it  that  the  land  was 
given  to  him  by  the  father.        Ibid. 

14.  Dower  is  maintainable  in  Penn- 
sylvania for  the  wife's  third  in  land, 
held  by  a  person  claiming  by  title 
adverse  to  his  heirs,  but  supposed 
to  have  been  the  estate  of  the  hus- 
band. Ibid. 

15.  A  tenant  for  years,  to  whom  no- 


tice is  given  on  a  writ  of  dower 
against  several  defendants,  is  not  to 
be  considered  a  defendant.  Ibid. 

16.  On  the  plea  of  release  of  dower, 
in  an  action  of  dower,  evidence  is 
not  admissible  on  the  part  of  the  de- 
fendant, of  a  recovery  by  the  plain- 
tiff against  the  husband's  executors 
in  covenant,  on  an  agreement  be- 
tween the  husband  and  wife  previ- 
ous to  the  marriage,  by  which  he 
agreed  in  case  they  lived  together 
ten  years,  to  pay  the  wife  four  hun- 
dred dollars.  Barnet  v.  Barnet. 

xv.  72 

17.  The  wife's  dower  is  not  barred  by 
a  deed  executed  and  acknowledged 
by  her  with  her  husband,  if  it  docs 
not  appear  in  the  certificate  of  the 
acknowledgment  that  the  contents 
of  the  deed  were  made  known  to  the 
wife  of  the  justice,  nor  that  she  did 
in  fact  know  them.  Ibid. 

DUCKING  STOOL. 

See  COMMON  SCOLD. 

DUELLING. 

See  COSTS,  10. 

EASEMENT. 

A  possession  to  prevent  a  recovery,  or 
vest  a  right  under  the  statute  of  limi- 
tations, must  be  actual,  continued, 
adverse  and  exclusive.  An  ease- 
ment, claimed  out  of  the  land  of 
another,  can  never  be  subject  to  such 
limitation,  for  it  is  not  constant,  ex- 
clusive, and  adverse:  but  a  conti- 
nued exclusive  possession  and  en- 
joyment, with  the  knowledge  and 
acquiescence  of  the  inheritance,  tor 
twenty-one  years,  would  be  evidence 
from  which  a  jury  might  presume  a 
right  to  grant  or  otherwise,  to  such 
easement.  Cooper  \.  Smith,  ix.  26 

EDUCATION. 

Under  the  acts  for  the  education  of 
the  poor  of  the  first  district,  the  con- 
trollers have  a  right  to  refuse  to 
draw  an  order  for  the  payment  of  a 
larger  sum  for  the  education  of  chil- 
dren in  the  seventh  section,  than  is 
paid  for  the  other  sections  of  the 
district,  though  such  sum  be  agreed 
to  by  the  directors  of  such  seventh 
district.  Commonwealth  v.  Con- 
trollers of  Public  Schools,  vii.  454 

EJECTMENT. 

Sec  AWARD,  1.  DEMAND,  1.  EQUI- 
TY, 1,  2.  ERROR,  10,  16,  107. 
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EVIDENCE,  29,  39,  56,  95,  160, 
363.  EXECUTORS,  6.  INSOL- 
VKXTS,  15.  INTESTATE,  3,  4,  5. 
JUDGMENT,  37.  LANDS,  1,  2,  7, 
J6.  LIMITATIONS,  ACT  OF,  11. 
MORTGAGE,!  2. ORPHANS'COUIIT, 
21,22,23,24,  27.  PRACTICE, 
21,30.  SCIHE  FACIAS,  1,  13,  20. 
SETTLEMENT,  1,  2.  TITLE,  1. 
VENDOR  AND  VENDEE,  8.  WAR- 
RANT, 1,  2,  3,  4,  5,  6.  WILL,  20. 
WITKESS,  18.  WARRANT  AND 
SURVEY,  18,  38,  39. 

1.  Payment  of  part  of  the  purchase 
money  for  land,  a  survey,  and  tak- 
ing possession,  clearing  and  building 
a  house  by  the  purchaser,  give  a 
title,  though  the  contract  be  by  pa- 
rol.  Smith  v.  Lessee  of  Patton.  i.  80 

2.  Query,  Whether  the  payment  of  a 
small  part  of  the  purchase  money, 
unaccompanied  by  any  other  cir- 
cumstance, be  such  a  part  perfor- 
mance as  would  authorize  a  decree 
of  specific  performance?  i.  80 

3.  It  is  a  general  rule,  that  where  a 
contract  has  been  made  for  the  pur- 
chase of  land,  the  purchaser  shall 
not  recover  possession,  till  he  has 
paid  or  tendered  the  purchase  mo- 
ney, i.  80 

4.  Query,  Wh  ether  this  must  be  done 
previous  to  the  commencement  of 
the  ejectment.  i.  80 

5.  If  the  vendor  be  the  executor  of  the 
vendee,  and  I'etains  effects  equiva- 
lent to  the  purchase  money,  such 
tenderer  payment  need  not  be  made. 

i.  80 

6.  In  an  ejectment  by  A.,  for  the  use 
of  the  heirs  of  B.,  a  deposition  taken 
in  a  former  ejectment  by  B.  against 
the  same  defendant,  for  the  same 
land,  but  in  which  the  plain  tiffclaim- 
^d  under  a  different  title,  cannot  be 
read  in  evidence.  Cluggage  \,  Dun- 
can, i.  Ill 

7.  When  an  application  for  land  is  en- 
tered, it  is  presumed  to  be  for  the 
use  of  him  in  whose  name  it  stands. 
But  it  does  not  require  very  strong 
evidence  to  counteract  this  presump- 
tion.   Superintending  the  survey,  or 
paying  the  fees,  has  generally  been 
deemed  sufficient,  unless  rebutted 
by  evidence,  that  the  person  super- 
intending acted  as  agent,  or  unless 
possession,  or  some  act  of  ownership, 
appear  in  favour  of  him  in  whose 
name  the  application  is  made.  i.  Ill 

8.  If  the  defendants  who  claimed  under 


C.,  had  proved  that  D.  had  made  a 
verbal  agreement  to  enter  an  appli- 
cation for  the  land  in  C's.  name,  a 
location  taken  out  by  D.,  in  his  own 
name,  would  not  enure  to  the  de- 
fendants aji.'.nst  tin-  plaintiff,  who 
purchased  D's.  right  tor  a  \  aluable 
consideration,  without  notice  of  such 
agreement.  i.  Ill 

9.  If  the  defendant  in  ejectment  set  up 
the  act  of  limitations,  he  must  stand 
on  his  own  possession,  and  cannot 
call  in  the  possession  of  one  whose 
title  the  plaintiff  has  purchased  to 
assist  him.     A  party  may  purchase 
as  many  titles  as  he  pleases,    i.  Ill 

10.  If  one  have  possession,  by  enclo- 
sure, of  part  of  a  tract  of  land,  which 
has  known  boundaries,  and  at  the 
same  time  claims  the  whole,  this  is 
a  sufficient  possession  of  the  whole, 
and  the  act  of  limitations  will  ope- 
rate in  favour  of  the  whole,  if  no 
other  person  have  possession  in  fact 
or  in  law.     But  if  another  have  pos- 
session of  part  of  an  adjoining  tract, 
whose  lines  interfere,  the  law  ad- 
judges the  possession  of  the  unen- 
closed part  to  be  in  him  who  has  the 
best  right,  and  the  act  of  limitations 
will  have  no  effect,  except  as  to  the 
part  actually  enclosed.  i.  1 1 1 

11.  The  plaintiff  having  discontinued 
a  former  ejectment,  and  having  lain 
by,  while   valuable  improvements 
were  made  on  the  land,  are  circum- 
stances from  vhich  the  jury  may  in- 
fer an  abandonment  of  his  claim. 
But  if  the  delay  be  short,  and  no  im- 
provements be  made,  it  is  of  little 
moment.  i.  Ill 

12.  It  is  no  objection  to  the  plaintiff's 
title,  that  the  fi  fa,  or  venditioni 
exfionas,  under  which  the  land  was 
condemned  and  sold  to  him,   the 
plaintiH' was  named  as  executrix  of 
William  M'Doivcll,  instead  of  JTit- 
liam  Doivell.     It  is  only  a  clerical 
eiTor,  which  would  be  amended  at 
any  time.  i.  Ill 

13.  Abandonment  of  claim  is  not  in  all 
cases  matter  of  fact;  it  may  be  a  con- 
clusion of  law  from  facts.     If  a  man 
make  a  settlement,  and  leave  it  for 
a  great  length  of  time,  it  will  not 
avail  him  to  say,  that  he  keeps  up 
his  claim.   Such  verbal  claims  have 
no  effect  against  the  act  of  relinquish- 
ing possession,  and  in  such  case  it  is 
the  right  of  the  judge  to  declare  the 
conclusion  of  law.  i.  Ill 

14.  In  ejectment,  the  plaintiffclaimed 
under  an  application  of  A-,  entered 
in  1767,  under  which  a  survey  was 
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made,  but  never  returned.  The  de- 
fendant claimed  under  a  warrant  to 
B.,  issued  and  returned  in  1766,  and 
undertook  to  show,  that  A's.  appli- 
cation had  been  surveyed  in  a  differ- 
ent place.  For  this  purpose  he  gave 
in  evidence  a  return  of  survey  by 
the  deputy  surveyor  in  1807,  who 
was  sworn,  and  proved,  that  he 
had  directed  C.  to  make  the  survey. 
C.  was  sworn,  and  stated  that  he 
had  received  a  letter  from  the  de- 
puty surveyor,  directing  him  to 
make  the  survey,  which  letter  was 
offered  in  evidence.  The  defendant 
stated  in  his  opening,  that  he  should 
prove,  that  the  defendants  were  pre- 
sent and  consented  to  the  survey. 
;  Held,  that  the  letter  was  evidence 
to  show  that  C.  acted  by  authority, 
but  that  the  plaintiffs  might  take  the 
court's  opinion  as  to  its  having  any 
effect  upon  their  claim,  unless  their 
assent  was  proved.  Ewinget  al.  v. 
M'Knight.  i.  128 

15.  When  one  derives  title  under  a 
warrant  or  application,  he  is  estop- 
ped from  carrying  his  title  back  fur- 
ther than  the  time  fixed  by  the  war- 
rant or  application,  for    the  com- 
mencement of  the  calculation  of  in- 
terest, i.  128 

16.  Two  verdicts  and  judgments,  and 
seventeen  years'  acquiescence  are 
not  a  bar  to  an  ejectment.     Nothing 
less  than  twentv-one  years'  posses- 
sion is  a  bar.    White  v.  Kyle's  Lessee. 

i.  515 

17.  A  defendant  in  ejectment,  who 
makes  title  under  the  same  survey  as 
the  plaintiff,  cannot  object  that  it 
was  made  on  a  shifting  location,  or 
say  any  thing  against  it.    Powers  v. 
M'Ferran.  ii.  44 

18.  Where  a  lease  is  to  expire  at  a 
time  certain,  a  notice  to  quit  is  not 
necessary,  in   order  to  recover   in 
ejectment.  Bedford  v.  M'Elhcrron. 

ii.  49 

19.  But  if  the  lessor  allows  the  tenant 
to   remain  in  possession   seventeen 
years  after  the  expiration  of  a  lease, 
he  cannot  recover  in  ejectment  with- 
out notice  to  quit.  ii.  49 

20.  A  naked  possession  is  a  good  title 
to  recover  in  ejectment  against  one 
who  put  the  plaintiff  out  of  posses- 
sion, and  can  show  no  better  title, 
but  not  against  one  who  shows  a  bet- 
ter title.     Woods  v.  Lane.        ii.  53 

21.  Under  the  act  of  23d  of  Septem- 
ber 1794,  it  is  necessary  that  a  per- 
son should  be  residing  on  land  at  the 


time  of  application  for  a  warrant. 
Lane  v.  Reynard.  ii.  65 

22.  In  ejectment  a  plaintiff  must  re- 
cover on  the  strength  of  his  own  title, 
and  not  on  the  weakness  of  the  de- 
fendant's.    But  a  defendant  cannot 
avail  himself  of  this  rule  against  a 
plaintiff  whom  he  has  fraudulently 
induced  to  purchase  a  weak  title. 

ii.  65 

23.  A  person  in  debt,  and  prosecuting 
an  ejectment   at   the    same    time, 
may  compromise  with  his  adver- 
sary, provided    the   transaction    is 
bonajide,  and  not  tending  to  defraud 
creditors.    Richardson  v.  Lessee  of 
Stewart.  ii.  84 

24.  Where,  by  the  contract,  posses- 
sion was  to  be  delivered  before  the 
payment  of  the  purchase  money, 
and  was  so  delivered,  it  is  not  ne- 
cessary   to  tender  the    balance  of 
the  purchase  money,  before   com- 
mencing an  ejectment.     Bossier  v. 
Mesly.  ii.  352 

25.  After  proving  a  warrant  to  A.  a 
patent  to  B.  may  be  given  in  evi- 
dence, without  showing  a  convey- 
ance from  A.,  if  it  is  stated  that  it 
will  be  followed  by  proof,  that  the 
defendant  came  into  possession  un- 
der the  plaintiff's  title,  deduced  from 
the  patent.     Stewart  v.  Butler. 

ii.  381 

26.  A  non.  firos.  entered  in  ejectment, 
after  a  plea  of  not  guilty,  and  a  rule 
for  trial  or  non.  firos.   is  regular, 
though  the   plaintiff  has  not  filed 
a  description  of  the  land,  and  issue 
has  not  been  joined.     It  is  the  duty 
of  the  plaintiff,  in  such  case,  to  tile 
a  description,  join  issue,  and  put  the 
cause  on  the  trial  list.     Galloway  v. 
Sounders.  ii.  405 

27.  In    ejectment,    the    defendant's 
name  will  not  be  struck  out,  in  order 
to  substitute  the  landlord's,  without 
the  plaintiff's  consent,  but  the  land- 
lord may  be  made  a  co-defendant. 
L'mlen  v.  Hoofis.  iii.  130 

28.  Quenj,  Whether  a  landlord  of  the 
defendant  who  has  been  active  in 
defending  the  ejectment,  but  is  no 
party  to  the  record,  can  sue  out  a 
writ  of  error,  and  make  the  oath  and 
give  the  security  required  by  law. 
Vanhornv.  Frick.  iii.  278 

9.  The  plaintiff  in  ejectment,  cannot 
recover  on  the  weakness  of  the  de- 
fendant's title;  he  must  show  title  in 
himself.  Covert  v.  Irwin.  iii.  283 
30.  On  a  sale  of  unseated  lands  for 
taxes,  if  no  tenant  is  on  the  land,  the 
law  will  presume  the  purchaser  for 


GENERAL  INDEX. 


311 


taxes,  to  be  in  possession;  and  if  he 
will  not  appear  and  defend  his  title, 
judgment  will  be  given  against  him. 
Parish  v.  Stevens.  iii.  298 

31.  In  ejectment,  immediately  on  the 
plea  of  not  guilty  being  put  in,  the 
cause  is  ready  for  trial,  without  any 
formal  joining  of  the  issue.     Galla- 
gher v.  M'Nutt.  iii.  409 

32.  No  other  plea  than  not  guilty,  can 
be  pleaded  in  ejectment.  Ibid. 

33.  The  court  will  not,  on  motion  for 
an  order,  that  the  sheriff  perfect  the 
title  to  lands  sold  by  the  late  sheriff 
on  a  vendilipni   exfionan,  inquire, 
whether  the  judgment,  on  which  the 
sale  was  founded,  were  unfairly  ob- 
tained, but  will  leave  that  question 
to  be  tried  in  an  ejectment  by  those 
who  are  interested  in  establishing 
the  fraud.     Field  v.  Earle.     iv.  82 

34.  If  a  plaintiff  in  ejectment,  in  the 
form  prescribed  by  the  acts  of  the 
21st  of  March,   1806,  and  13th  of 
April,  1807,  convey  the  title  pend- 
ing the  suit,  he  may  nevertheless, 
proceed  to  recover  damages   and 
costs.     Murray  v.  Garretson. 

iv.  130 

35.  A  variance  in  the  description  be- 
tween the  writ  and  the  statement 
filed,  in  an  ejectment  under  the  act 
of  the  21st  of  March,  1806,  is  cured 
by  verdict.     Thomas  v.  Culfi. 

iv.  271 

36.  What  is  a  sufficient  description  of 
the  land  under  that  act.  Ibid. 

37.  After  issue  joined  in  an  action  of 
ejectment,  in  the  form  prescribed 
by  the  act  of  the  21st  of  March, 
1806,  it  is  too  late  to  plead,  that  in 
the  description  filed,  the  name  of 
the  township  in  which  the  land  lies  is 
omitted.     This  is  a  matter  which 
should  be  pleaded   in  abatement. 
Lyons  v.  Miller.  iv.  279 

38.  What  is  a  sufficient  description  of 
the  land  agreeably  to  the  act  of  the 
21st  of  March,  1 806.  Ibid. 

39.  In  Pennsylvania,  that  is  to  be  con- 
sidered as  already  done,  which  chan- 
cery would  enforce  the  performance 
of:  where,  therefore,  a  plaintiff  can- 
not enforce  a  specific  execution  of  his 
contract  against  the  defendant  or 
those  under  whom  he  claims,   he 
cannot  recover  in  ejectment.     He 
cannot  recover  without  having  paid 
or  tendered  the  purchase  money, 
before  bringing  suit.    Vincent  v.  7 he 
Lessee  of  Huff.  iv.  298 

40.  The  Orphans'  Court  directed  an 
issue  in  ejectment,  in  which  A.  B. 
was  to  be  plaintiff,  and  C.  D.  and 


others  defendants,  in  which  the 
question  to  be  decided  should  be, 
whether  the  plaintiff  was  entitled  to 
recover  under  the  deed  from  J.  M. 
to  the  plaintiff;  an  amicable  action 
of  ejectment  was  entered  in  the 
Court  of  Common  Pleas,  in  which 
the  defendant  pleaded  the  general 
issue,  and  there  was  a  verdict  for 
the  plaintiff;  but  no  declaration  or 
description  of  the  land  was  filed. 
Held,  erroneous.  Wallace  v.  Elder. 
\.  143 

41.  Acceptance  of  a  lease  for  a  small 
part  of  a  tract  of  land  does  not  estop 
the  defendant  in  ejectment  from  con- 
troverting the  plaintiff's  title  to  the 
residue  of  the  tract.     Pederick  v. 
Searle.  v.  236 

42.  A  continued  adverse  possession  for 
21  years  gives  a  title  to  land,  which 
is  valid  not  only  by  way  of  defence, 
but  sufficient  to  recover  upon  eject- 
ment. Ibid. 

43.  It  is  no  objection  to  such  title  that 
after  the  21  years  had  expired,  the 
premises   were   recovered   against 
such  party  in  ejectment.  Ibid. 

44.  Nor  is  it  material  whether  such 
recovery  was  by  default,  verdict,  or 
confession.  ibid. 

45.  A  settler  on  land  east  of  .the  Al- 
legheny river,  who  has  defined  the 
limits  of  his  claim  by  marks  upon 
the  ground,  may  recover  in  eject- 
ment without  a  survey.     Luck  and 
wife  v.  Duff.  vi.  189 

46.  After  a  plaintiff  has  obtained  judg- 
ment in  ejectment  for  a  moiety  of 
land,  he  may  sustain  a  new  eject- 
ment for  the  whole  against  the  same 
parties,  without  taking  possession,  or 
suing  out  a  writ  of  possession,  or 
using  any  means  to  enforce  the  for- 
mer judgment     But  if  a  party  after 
recovering  in  ejectment,  harass  the 
defendant  by  a  new  ejectment,  when 
he  is  willing  to  surrender,  such  de- 
fendant might  obtain  relief  on  mo- 
tion.    Kan:6ler  v.  Tryon.      vii.  80 

47.  In  ejectment,  a  description  of  the 
land  claimed   as  two  houses,  one 
barn,  eighty  acres  of  arable  land, 
twenty  of  woodland  with  the  appur- 
tenances in  Penn  township,  North- 
umberland county,  being  part  of  a 
tract  of  land  surveyed  in  pursuance 
of  a  warrant  granted  to  W.  G.  is 
sufficient  after  verdict  Fisher  v.  La- 
rick,  vii.  99 

48.  Under  the  3d  section  of  the  Act 
of  the  13th  of  April,  1807,  in  case 
of  the  death  of  a  party  in  ejectment, 
the  pei-son  next  in  interest  may  be 
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compelled  to  appear.     Darnes   v. 
WeMi.  vii.  203 

49.  Where  both  the  plaintiffs  and  de- 
fendants claim  under  the  same  right, 
the  plaintiffs  are  not  bound  to  trace 
back  their  title  beyond  the  person 
holding  that  right.     If  there  be  an 
adverse   right,  it   lies  in   the  de- 
fendant to  show  it.    Riddle  v.  Mur- 
phy, vii.  230 

50.  After  articles  for  the  sale  of  land, 
on  which  the  vendor  receives  part  of 
the  purchase  money  in  hand,  and 
the  residue  is  to  be  paid  in  several 
instalments,  if  the  times  of  payment 
have  long  expired,  without  payment 
by  the  vendee,  before  or  after  the 
suit  brought,  the  vendor  may   re- 
cover in  ejectment.    Martin  v  Wil- 
link.  vii.  297 

51.  If  A.  purchase  the  right  of  B.  to 
land  under  an  application  and  sur- 
vey, he  is  answerable  to  the  com- 
monwealth for  the  purchase  money, 
and  is  not  bound  to  pay  it  till  called 
upon ;  and  if  the  representatives  of 
B.  obtain  a  patent,  not  at  the  request 
of  A.  nor  for  his  benefit  but  for  the 
purpose  of  vesting  the  title  in  them- 
selves, A.  may  recover  in  ejectment 
against  them,  or  those  claiming  un- 
der them,  without  previously  ten- 
dering the  money  expended  in  pro- 
curing the  patent.     Vincent  v.  The 
Lessee  of  Huff.  viii.  38 1 

52.  In  an  action  of  ejectment,  to  which 
the  general  issue  is  pleaded,  it  must 
appear  that  the  defendant  dispos- 
sessed the  plaintiff  or  was  in  the  ac- 
tual possession  of  the  land.     Cooper 
v.  Smith.  ix.  26 

53.  The  return  of  the  sheriff  under  the 
act  of  assembly  of  April  the  13th, 
1807,  is  only  prima  facie  evidence  of 
the"    possession    of   any  defendant, 
whether  his  name  be  in  the  writ  of 
ejectment  or  be  added  by  the  sheriff, 
and  such  defendant  may  rebut  it  by 
showing  that  he  was  not  in  posses- 
sion, ibid. 

54.  Where  the  defendant  in  ejectment 
has  only  an  equitable  title  to  hold 
real  estate  till  certain  moneys  are 
reimbursed,  the  plaintiff  is  entitled 
to  recover  if  such  moneys  are  "reim- 
bursed at  the  time  of  trial:  but  if 
the  defendant  has  a  legal  title  of  that 
description  the  plaintiff  cannot  re- 
cover, unless  the  moneys  were  reim- 
bursed at  the  institution  of  the  eject- 
ment,  Thomas  v.  Wright.       ix.  87 

55.  A  contract  that  a  person  shall  oc- 
cupy a  house  and  put  it  in  repair, 
and  in  consideration  thereof  should 


enjoy  the  property  at  a  certain  rent 
till  the  repairs  were  reimbursed, 
makes  such  person  a  tenant  from 
year  to  year,  and  not  liable  to  eject- 
ment when  the  contract  is  ended 
without  notice  to  quit.  Ibid, 

56.  The  return  of  "served"  by  the 
sheriff,   on  a  writ  of  ejectment,  is 
prima  facie  evidence  of  possession  by 
the    defendants,   whether  they  be 
originally  named  in  the  writ  or  ad- 
ded by  the  sheriff.  Deitrick  v.  Ma- 
thers, x.  151 

57.  A  verdict  in  ejectment,  "  that  the 
defendant    should  have    the   third 
part  of  the  41  acres  and  32  perches 
neat,  and  if  any  overplus,  it  goes  to 
the  plaintiff', "  is  too  uncertain;  and 
it  cannot  be  cured  by  the  court's  ap- 
pointing a  surveyor  to  designate  the 
rights  of  the  parties,  and  rendering 
judgment  thereon.    Smith  v,  Jenks. 

x.  153 

58.  In  ejectment,  if  the  lease  laid  m 
the  narr  has  expired,  the  enlarge- 
ment of  it  is  amendment  in  matter 
of  form,  and  it  is  error  under  the  act 
of  the  21st  of  March,  1806,  if  the 
court  refuse  it.     Maus's  Lessee  v. 
Montgomery.  x.  192 

59.  An  action  of  trespass  is  a  proper 
mode  of  recovering  mesne  profits 
after  a  recovery  in  ejectment,  un- 
der the  acts  of  the  21st  of  March, 
1806,  and  13th  of  April,  1807.    Os- 
bourn  v.  Osbourn.  xi.  55 

60.  There  is  nothing  in  the  action  of 
ejectment  by  writ  under  these  acts  of 
assembly,  which  varies  the  conse- 
quences of  a  recovery  from  those  of 
the  common  law,  except  where  ex- 
pressly declared  by  the  legislature. 

Ibid. 

61.  \l  seems,  that  if  the  plaintiff  does 
not  seek  to  recover  damages  for  a 
time  anterior  to  the  service  of  a  writ 
of  ejectment,  the  recovery  in  eject- 
ment is  conclusive,  and  estops  the 
defendant;  but  if  he  does  he  must 
show  his  title,  and  the  possession  of 
the  defendant.  Ibid. 

62.  In  an  action  of  ejectment,  in  which 
the  case  turned  upon  the  fairness  of 
a  sale  under  a  decree  of  the  Or- 
phans' Court,  held,  that  the  defend- 
ant could  not  prove  that  the  party 
under  whom  he  claimed,  declared 
at  and  just  before  the  sale,  at  which 
he  became  the  purchaser,  that  he  in- 
tended to  bid  but  a  certain  sum  per 
aci-e  for  the  land;  but  evidence  that 
he  offered  immediately  after  the 
sale,  to  several  persons  to  take  them 
as  partners  in  his  purchase,  at  the 
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same  rate  at  which  he  bought,  is  ad- 
missible to  show,  that  the  land  was 
not  purchased  below  its  value,  and 
to  rebut  the  suggestion,  that  he  had 
purchased  in  collusion  with  one  of 
the  administrators  of  the  intestate, 
whose  property  was  sold.  Sclim  et 
a!,  v.  Snyderetal.  xi.  319 

fjj.  The  plaintiff,  after  the  commence- 
ment of  an  ejectment,  entered  into 
articles  of  agreement  with  P.,  which 
recited  the  pendency  of  the  suit,  and 
that  he  had  given  to  P.  a  power  of 
attorney,  to  prosecute  it  to  judgment, 
and  then  proceeded  to  state,  that 
the  plaintiff  had  agreed  to  grant, 
bargain,  and  sell,  the  land  in  contro- 
versy, to  P.,  and  his  heirs;  who  was 
to  prosecute  the  suit  by  virtue  of  the 
power  of  attorney,  and  if  he  should 
be  successful,  pay  to  the  plaintiff 
$2,000;  and  the  plaintiff 'should  then 
convey  the  land  to  him  in  fee,  P.  to 
bear  the  expenses  of  the  suit;  but  if 
the  plaintiff's  title  did  not  prevail, 
he  was  not  to  pay  the  2,000  dollars, 
nor  any  part  thereof.  Held,  that 
this  was  an  executory  agreement, 
which  did  not  divest  the  title  of  the 
plaintiff.  lessee  of  Maus  v.  Mont- 
gomery et  al.  xi.  329 

64.  An  application  on  which  a  survey 
had  been  made  and  returned,  though 
the  proprietor  does  not  appear  to 
have  pursued  his  claim  by  entering 
upon  the  land,  or  occupying  it,  or 
paying  the  purchase  money  to  the 
state  or  otherwise,  except  by  bring- 
ing an  ejectment,  in  which  there  was 
a.  verdict  for  the   defendant,  is  a 
subsisting  title  in  a  third  person, 
under  which  the  defendant,  in  an 
ejectment,    may    protect    himself. 
Watson  v.  Gilday.  xi.  337 

65.  But  if  both  parties  claim  by  im- 
provement, and  the  plaintiff  prove 
a  settlement  of  boundaries  between 
the  defendant  and  himself  by  agree- 
ment, the  defendant  cannot  set  up  a 
title  in  a  third  person,  to  bar  the 
plaintiff's  recovery.  Ibid. 

66.  A.  and  B.,  by  articles  of  agree- 
ment, dated  the  7th  of  September, 
1794,  sold  certain  lands  to  C.,  and 
covenanted  to  take  out  patents  in  his 
name;  in  consideration  of  which,  C. 
covenanted  to  pay  them  a  certain 
sum  per  acre;  and  to  execute  bonds, 
and  a  mortgage  on  these,  or  other 
lands  of  equal  value,  as  a  security. 
On  the  17th  of  March,  1795,  C.,by 
deed,  conveyed  part  of  these  lands 
to  D. ,  with  covenants  of  special  war- 
ran'y,  and  for  further  assurance. 

VOL-  XV. 


On  the  12th  of  July,  1795,  E.  who 
was  interested  in  the  concern  with 
A.  and  B.,  and  who  had  taken  out 
the  warrants  and  patents  in  his  own 
name,  conveyed  the  legal  title  to  C. , 
who,  on  the  14th  of  November  fol- 
lowing, executed  bonds  to  A.  B.  and 
E.,  and  a  mortgage  to  A.  and  B.  to 
secure  these  bonds  and  other  debts. 
When  the  articles  of  agreement  and 
conveyance  to  D.  were  executed, 
the  lands  were  situated  in  the  coun- 
ty of  A".,  but  when  the  conveyance 
from  E.  to  C.,  and  the  bonds  and 
mortgage  were  executed,  they  were 
situated  in  the  county  of  L.,  which 
was  taken  from  N. ,  and  erected  into 
a  county,  the  13th  of  April,  1795. 
The  deed  from  C.  to  D.  was  record- 
ed in  the  county  of  N.,  the  17th  of 
September,  1795.  The  deed  from 
C.  to  E.  was  recorded  in  the  county 
of  L.,  the  18th  of  October,  1795,  and 
the  mortgage  from  C.  to  A.  and  B. , 
on  the  20th  of  the  same  month.  A 
judgment  was  afterwards  obtained 
on  the  mortgage,  and  the  lands  sold 
under  a  levari  facias,  to  B.  and  E. 
Held,  that  the  conveyance  from  C. 
to  D.  and  the  subsequent  convey- 
ance of  the  legal  title  from  E.  to 
C.  did  not  vest  in  D.  a  title  clear  of 
the  incumbrance  of  the  mortgage, 
and  that  therefore  C.  was  not  enti- 
tled to  recover  in  ejectment.  CAeiv 
v.  Barnet.  xi.  389 

67.  An  ejectment  may  be  supported 
on  a  mortgage,  before  all  the  instal- 
ments become  due.  Smith  et  al.  sur- 
viving Executors,  \.  Sfiuler  et  al. 

xii.  240 

68.  One  ejectment  may  be  maintained 
against  several  defendants,  holding 
under  separate  titles,  who  may  de- 
fend under  their  respective  titles. 
White  et  aL  v.  Lessee  of  Pickering 
et  al.  xii.  435 

69.  If  the  declaration  in  ejectment,  in 
the  old'  form,  by  several  plaintiffs, 
set  forth  a  joint  demise,  and  in  mak- 
ing out  their  title  k  appears  they  are 
tenants  in  common,  they  cannot  re- 
cover. Ibid. 

70.  If  the  plaintiff  in  ejectment,  in 
whom  the  legal  title  is  vested,  in 
trust  to  prosecute    the  suit  at  the 
joint  expense  of  himself  and  the 
other  judgment  creditors,  to  sell  the 
property  if  recovered,  and  divide 
the  proceeds  rateably   among  the 
judgment  creditors,  make  a  general 
assignment  for  the  benefit  of  his  cre- 
ditors, he  is  nevertheless  entitled  to 
2R 
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recover.    Thompson  v.  Dougherty. 
xii.  448 

71.  A  juror  not  interested  in  the  eject- 
ment to  be  tried,  nor  in  any  land,  the 
title  to  which  depends  on  the  princi- 
ples to  be  settled  in  it,  is  not  liable 
to  challenge  for  cause,  on  the  ground 
that  he  is  interested  in  another  tract, 
held  by  the  plaintiff  under  the  same 
title,  as  that  now  in  suit.     Gratz  et 
al.  \.  Benner.  xiii.  110 

72.  Under  the  act  of  the  13th  of  Afiril, 
1807,  section  2,  the  sheriff's  return 
of,  served  in    ejectment,  is  firima 
facie  evidence,  that  the  person  on 
whom  such  service  is  made,  is  in 
possession,  whether  he  be  or  be  not 
the  party  named  in  the  writ.     Ibid. 

72.  Where  the  defendants  in  eject- 
ment come  into  possession  as  ten- 
ants of  the  person  as  whose  pro- 
perty the  land  in  dispute  was  sold 
by  the  sheriff,  under  a  judgment  con- 
fessed by  him,  they  cannot  set  up, 
as  a  defence,  a  mortgage  and  re- 
lease of  the  equity  of  redemption, 
given  to  one  of  them  by  the  defen- 
dant in  the  judgment.  JLisenhart  v. 
Slaymaker.  xiv.  153 

74.  One  verdict  and  judgment,-  and 
one  award  of  arbitrators,  under  the 
act  of  the  20th  of  March,  1810,  in 
favour  of  the  same  party,  are  not  a 
bar  to  another  ejectmentby  the  other 
party.     Ives  v.  Lett.  xiv.  301 

75.  If  the  plaintiff  in  ejectment,  claims 
both  on  an  original  title,  and  by  vir- 
tue of  a  lease  from  him  to  the  de- 
fendant, it  is  competent  to  the  de- 
fendant to  defend  on  both  grounds; 
and  it  is  error  in  the  court  to  assume 
the  existence  of  the  lease,  and  pro- 
hibit the  defendant  from   showing 
that  the  title  is  not  in  the  plain- 
tiff, but  a  third  person.     Miller  v. 
M1 Brier.  xiv.  382 

76.  A  tenant  may  impeach  his  land- 
lord's title,  whenever  he  can  show 
that  he  was  induced  to  take  a  lease 
by  misrepresentation  and  fraud. 

Ibid. 

77.  An  agreement,  by  a  person  in 
possession  of  land,  to  abandon  the 
premises  at  a  certain  day,  is  not  a 
lease,  and  does  not  estop  him  from 
controverting  the  title  of  the  person 
with   whom    the    agreement   was 
made.  Ibid. 

78.  In  ejectment,  between  the  persons 
claiming  under  different  locations, 
the  defendant  may  give  in  evidence 
a  lease  made  by  his  predecessor  at 
a  particular  time,  to  show  a  pursuit 
of  title  and  improvements  made,  and 


known  to  the  plaintiff  before  he  pur- 
chased.    Mausy    Lessee   v.   Mont- 


gomery. 


xv.  221 


ELECTION. 

See  CORPORATION,  4,  5,  6,  7, 11.  EVI- 
DENCE, 190.    VOTING. 

1.  An  inspector  of  an  election  may  be 
voted  for  as  a  candidate.   Gibson,  J. 
diss.     Commonwealth  v.  Woelfier. 

iii.  29 

2.  Testator  left  sixteen  children,  and 
by  his  will    directed  that  certain 
lands  should  be  divided   into  five 
parts,  and  that  "his  sons,  (except 
C. )  may  have  their  choice  of  said 
five  tracts  regularly  in  their  turn, 
allowing  the  eldest  to  have  the  first 
choice,  and  so  on  till  the  said  five 
pieces  of  land  may  be  chosen. "    He 
then  directed  that  one  sixth  part  of 
the  appraised  value  should  be  paid 
in  one  year  from  the  time  of  the  ap- 
praisement, by  those  who  might  then 
be  of  age  to  make  choice,  and  the 
remainder  in  equal  sums  annually; 
but  they  who  may  not  be  then  of 
age,  i.  e.  twenty-one  years,  "  I  allow 
that  their  first  payment  be  made  at 
the  age  aforesaid,  and  if  there  should 
be  any  piece  or  pieces,  not  chosen  as 
above  directed,  my  will  is  that  it  or 
they  be  sold  by  my  executors. "  Held, 
that  the  right  of  choice  was  not  con- 
fined to  the  five  eldest  sons,  but  be- 
longed to  all  the  sons  in  turn.    Hoke 
v.  Leman.  viii.  248 

3.  If  the  executors,  by  an  authorized 
sale,  have  put  it  out  of  their  power 
to  give  a  son  possession  immediately 
on  coming  of  age,  he  should  be  al- 
lowed a  reasonable  time  afterwards 
to  make  his  election.     It  seems  that 
one  year  is  a  reasonable  time.     Ibid. 

4.  It  seems  also  that  the  privilege  of 
annulling  a  sale,  improperly  made 
by  the  executors,  where  none  of  the 
sons  have  made  choice  to  take  the 
land,  descends  to  all  the  children  of 
the  testator,  and  that  a  son,  who  has 
omitted  to  elect  at  the  proper  time, 
may  recover  a  child's  share.     Ibid. 

5.  The  doctrine  of  election  holds  only 
where  the  remainders  are  inconsis'- 
tent  with  each  other,  not  where  they 
are  concurrent.  Patterson  v.  Swan. 

ix.  16 

6.  Where  a  number  are  concurrently 
liable,  they  all  remain  so  until  satis- 
faction actually  received  from  some 
of  them.  Ibid. 

7.  Bringing  an  action  of  dower,  and 
counting  therein,  is  such  an  election 
by  the  widow,  as  bars  her  claim  of  a 
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share  of  the  surplus  monies  arising 
from  land  directed  to  be  sold  by 
executors  to  pay  legacies,  even  if  it 
were  to  be  considered  as  undisposed 
of  residue  of  personal  estate.  W  ikon 
v.  Hamilton.  ix.  424 

ENLISTMENT. 
See  INFANT,  4, 5. 

1.  An  enlistment  by  a  minor,  without 
the  knowledge  or  consent  of  his  pa- 
rent, is  valid,  if  the  parent  give  his 
consent,  in  writing,  after  the  enlist- 
ment.    Commonwealth  v.  Camac. 

i.  87 

2.  The  enlistment  of  an  infant  is  good 
at  common  law.     There  is  no  act  of 
congress  prohibiting  the  enlistment 
of  a  minor  in  the   marine  cor/is. 
Whether  an  enlistment  be  valid  or 
not,  one  under  arrest,  upon  a  charge 
of  desertion,  must  abide  the  sentence 
of  a  court  martial,  before  he  can 
contest  the  validity  of  the  enlist- 
ment.  The  Commonwealth  \.  Gam- 
ble, xi,  93 

ENTIRE  CAUSE  OF  ACTION. 
See  APPROPRIATION,  3. 

ENTRY. 

1.  Where  an  entry  was  made  on  land 
by  a  paity,  it  is  not  error  in  the 
judge  to  leave  it  to  the  jury  to  de- 
cide, with  what  intent  the  entry  was 
made.     Carothers  v.  The  Lessee  of 
Dunning.  in-  o7o 

2.  The  legal  entry  ?f  one  co-heir,  or 
tenant  in  common,   enures  to  the 
benefit  of  their  co-heirs  and  co-ten- 
ants, not  only  BO  far  as  concerns 
themselves,  but  strangers.         Ibid. 

3.  Before  a  grantee  of  a  rent  charge 
can  enter  for  the  non-payment  of 
rent,  he  must  make  a  demand  of  the 
precise  amount  due,  and  on  the  most 
notorious  part  of  the  land;  although 
the  possession  be  vacant,  and  there 
be  nothing  to  distrain.     M*  Ccrmick 
v.  Connell.  vi.  1.51 

4.  Entering  on  land  and  making  a  sur- 
vey, if  done  animo  clamandi,  may 
amount  to  entiy  and  claim:  but  if 
the  intent  be  doubtful;  whether  it  is 
an  entry  and  claim,  is  for  the  jury. 
Miller  v.  Shaw.  vii.  129 

4.  A  mere  levy  by  the  sheriff,  and  sale 
of  one  thousand  acres,  without  men- 
tioning the  party's  name,  or  that  the 
land  was  in  nis  possession,  and  with- 
out entry  by  the  sheriff,  are  not  suf- 
ficient to  establish  an  entry  on  such 
party,  by  a  person  claiming  under 
such  sheriff  s  sale.  Ibid. 


EQUITABLE  DEFENCE. 

1.  On  the  plea  of  payment,  to  debt  on 
bond,  with  leave  to  give  the  special 
matter  in  evidence,  the  defendant 
after  showing  that  the  bond  was  for 
the  purchase  of  a  mill  from  the  plain- 
tiff, the  dam  of  which  overflowed 
the  plaintiffs  neighbour,' which  was 
known  to  the  plaintiff,  and  that  if  the 
defendant  should  be  obliged  to  lower 
it  a  certain  depth,  the  value  would 
be  greatly  reduced,  may  give  in  evi- 
dence the  present  value  of  the  mill, 
compared  with  its  value  when  pur- 
chased, and  the  rent  it  would  now 
bring,  compared  with  the  rent  at  the 
time  of  sale.     Light  et  al.  v.  Stoe- 
ver's  Executors.  xii.  431 

2.  Such  evidence  is  not  by  way  of  set- 
off,  but  as  an  equitable  defence  under 
the  plea  of  payment.  Ibid. 

EQUITABLE  SET-OFF. 
1.  On  the  llth  of  July,  1817,  P.  &  B. 
borrowed  of  the  Insurance  Compa- 
ny of  Pennsylvania,  5000  dollars  on 
resfiondentia ,  on  a  voyage  to  Bata- 
•via,  and  back  to  Philadelphia.  The 
ship  performed  her  voyage  and  re- 
turned to  Phi'c.delfihia  with  a  cargo 
of  coffee,  consigned  to  the  President 
of  the  Company.  On  the  29th  of 
January,  1818,  B.,  without  the 
knowledge  of  his  partner,  drew  an 
order  on  the  company  to  pay  the 
proceeds  of  the  shipment  to  K.  and 
C.,  deducting  the  debt  due  on  re- 
sfiondentia and  the  premium  of  in- 
surance. On  the  2d  of  February, 
1318,  the  partnership  of  B.  and  P. 
was  dissolved,  and  P.  authorized  to 
close  the  business  of  the  house. 
About  the  18th  of  May,  1818,  P. 
entered  into  a  negotiation  with  the 
President  of  the  Company,  when  it 
was  verbally  agreed  that  the  coffee 
should  be  delivered  to  P.,  he  paying 
the  res/iondentia  debt  and  interest, 
and  also  ten  shillings  in  the  pound 
on  three  notes  drawn  by  P.  and  B. 
and  held  by  the  company.  On  the 
14th  of  May,  1818,  P.  (for  P.  and 
B. )  assigned  to  S.  all  the  interest  of 
the  house  in  the  coffee,  which  was 
in  the  possession  of  the  company. 
On  the  same  day,  P.  tendered  to  the 
President  of  the  Company  the  re 
sfwndentia  debt  and  interest,  and 
also  ten  shillings  in  the  pound  on  the 
said  three  note*;  but  the  President 
refused  to  receive  the  money  or  to 
deliver  the  coffee,  because  the  di- 
rectors of  the  company  refused  to 
ratify  his  verbal  agreement.  On  the 
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25th  of  May,  1818,  S.  (who  was  the 
son-in-law  of  P.)  tendered  to  the 
President  the  resfiondentia  debt  and 
interest,  but  not  the  ten  shillings  in 
the  pound  on  the  three  notes;  but 
the  money  was  refused.  Some  time 
afterwards,  the  company  sold  the 
coffee,  by  virtue  of  a  power  in  the 
resfiondentia  contract.  The  com- 
pany brought  suit  on  the  three  notes 
to  July  Term,  1818,  in  this  Court. 
The  case  was  ai'bitrated,  and  P.  in- 
sisted, before  the  arbitrators,  on  the 
agreement  to  take  ten  shillings  in 
the  pound;  and  S.  was  examined  to 
prove  the  tender  made  in  pursuance 
of  the  agreement.  The  company 
demanded  the  full  amount  of  the 
notes;  but  the  arbitrators  decided 
against  them,  and  the  company  did 
not  appeal.  S.,  in  his  evidence  be- 
fore the  arbitrators,  did  not  mention 
the  assignment  of  the  coffee  to  him; 
nor  did  it  appear,  that  at  that  time, 
the  company  had  any  notice  of  it. 
Unless  it  might  be  implied  from  the 
tender  of  the  resfiondentia  debt 
made  by  S.,  P.  compromised  the 
claim  of  K.  and  C.  An  action  of 
trover  was  then  commenced  for  the 
coffee,  in  the  name  of  P.  and  B. 
against  the  company,  which  was 
originally  marked  for  the  use  of  P., 
but  an  entry  was  afterwards  made 
on  the  docket,  that  it  was  for  the  use 
of  S.  Held,  that  under  the  circum- 
stances of  the  case  the  defendants 
might,  in  equity,  set  off  the  judg- 
ment obtained  against  P.  and  B.  on 
the  three  notes  above-mentioned. 
Passmore  and  another,  for  the  use 
ofSfiarfiav>k,v.  The  Insurance  Com* 
fiany  of  Pennsylvania.  viii.  66 

2.  It  is  a  principle  of  equity,  where- 
ver the  court  finds  mutual  demands, 
to  endeavour  to  set  one  off  against 
the  other;  and  Courts  of   Law  in 
Pennsylvania,    have  adopted    the 
doctrine    of  Courts  of   Chancery, 
with  respect  to  equitable  set-offs. 
Morgan  and  Another,  assignees  of 
Wain  v.  The  Bank  of  North  Ame- 
rica, viii.  73 

3.  A  stockholder  who  borrows  money 
of  a  bank,  with  full  knowledge  of  a 
usage  not  to  permit   a  transfer  of 
stock  while  the  holder  is  indebted 
to  the  bank,  is  bound  by  such  usage, 
and  neither  he  nor  his  assignees  un- 
der a  voluntary  general  assignment, 
can  maintain  an  action  against  the 
bank,    for  refusing    to  permit  his 
stock  to  be  transferred.  Ibid. 

4.  Quaere,  Whether  an  action  could 


be  maintained  by  a  special  assignee 
for  a  valuable  consideration,  with- 
out notice  of  the  restriction?  Ibid. 
S,  A.  devised  a  fund  to  trustees,  the 
interest  of  which  they  were  direct- 
ed to  pay  annually  to  his  son,  with 
authonty  if  the  interest  should  not 
be  sufficient  for  his  maintenance,  to 
allow  him  so  much  of  the  principal 
as  they  should  think  proper.  The 
trustees  lent  the  whole  fund  to  the 
son,  and  took  his  bond  with  one 
surety  for  the  amount.  The  son  af- 
terwards took  the  benefit  of  the  in- 
solvent laws,  and  returned  this  year- 
ly income  as  part  of  his  estate.  The 
assignees  under  the  insolvent  act, 
brought  an  action  against  the  trus- 
tees under  the  will,  to  recover  the 
arrears  of  interest,  which  had  be- 
come due  since  the  son's  discharge; 
and  it  was  held  that  the  action  could 
not  be  maintained:  the  circum- 
stances of  the  case  amounting  to  a 
good  equitable  defence.  Gochenau- 
er  and  another  v.  Cooper  and  ano- 
ther, viii.  187 

EQUITABLE  TITLE: 

See  CONDITION,  3. 

The  legal  presumption  is,  that  the 
equitable  title  to  a  warrant,  is  in  the 
person  who  paid  the  purchase  mo- 
ney; the  person  whose  name  has 
been  used  being  merely  a  trustee  for 
him  who  paid  for  the  land:  but  this 
presumption  may  be  rebutted  by 
proof  to  the  contrary.  Vanhorn  and 
another  v.  brick's  Executor,  vii.  90 

EQUITY. 

See  ACTION,  23.  EVIDENCE,  134.  LI- 
CENSE, 2.  PROMISSORY  NOTE,  1. 
VENDOR  AND  VENDEE,  10. 

1.  It  is  not  the  law  of  Pennsylvania, 
that  by  obtaining  a  patent  and  sell- 
ing to  a  purchaser  for  a  valuable  con- 
siderations, all  inquiry  as  to  adverse 
claims  founded  on  an  equity  arising 
previous  to  the  patent,  and  of  which 
the  purchaser  had  no  notice,  is  pre- 
cluded.    The  title  under  the  patent 
may  be  controverted  by  one  who 
claims  under  an  imperfect  title,  de- 
pending on  a  settlement,  warrant, 
and  location  without  patent, and  then 
the  question  will  be,  to  whom  the 
patent  will  be  granted  by  the  land 
office.   Gonzalus  et  al.  v.  Hoover  et. 
al.  vi.  118 

2.  In  Pennsylvania,  .ejectment  is  an 
equitable  action,  and  whei'ever  chan- 
cery would  execute  a  trust  or  decree 
a  conveyance,  the  courts  of  this  state, 
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with  tlie  instrumentality  of  a  jury, 
•will  direct  a  recovery  in  ejectment. 
Peebles  v.  Reading. '  viii.  484 

3.  The  court  are  the  judges  whether 
the  plaintiff  is  entitled  to  relief,  and 
of  the  extent  and  mode  of  relief:  the 
jury  are  merely  to  ascertain  the 
facts.  Ibid. 

4.  Of  the  eouity  powers  of  the  courts 
of  law  in  Pennsylvania.         xL  109 

5.  The  purchaser  of  an  equitable  title 
takes  it  subject  to  all  the  counter-  j 
vailing  equities  to  which  it  was  sub-  \ 
ject  in  the  hands  of  the  person  from 
whom  lie  purchased.  Cliew  v.  Bar- 
net  etal.  xi.  389 

6.  Equitable  principles  are  to  be  ap- 
plied by  a  jury,  under  the  direction 
of  the  court,  in  the  same  manner  as 
legal  ones;  and  the  remedy,  on  mo- 
tion for  a  new  trial,  is  the  same. 
Kuhn  v.Nixon.  xv.  118 

ERROR. 

See  ADMINISTRATOR,  6.  AMEND- 
MENT, 3,  6.  ARBITRATION,  35. 
ARBITRATION  AND  AWARD,  1. 
ASSUMPSIT,  20.  AWARD,  18. 
BAIL,  8.  BILL  OF  EXCEPTIONS. 
7,9,10,11.  CONNECTICUT  TITLE, 
7.  CORPORATION,  24.  COURT, 

.  5,  6,  7,  13,  15,  23.  DECLARA- 
TION, 1.  EJECTMENT,  73.  EVI- 
DENCE, 9,  185,  186,  189,  215, 
312,330,350,353.  EXECUTORS, 
5.  IMPROVEMENT,  10.  INDICT- 
MENT, 18,19,  30.  ISSUE,  1,2,3. 
JUDGMENT,  9,  16,  25,  26,  33, 
37.  NOTICE,  3,  6.  PLEADING, 
11,  17,  18,  25,  28.  PRACTICE, 
2,^20,  21,  24,  25.  PROMISSORY 
NOTE,  15.  REFEREES,  1,2.  RE- 
COGNIZANCE, 1 8.  RESTITUTION, 
1,  2,  3.  SCIHE  FACIAS,  9,  10, 
SET-OFF,  12,  25.  WITNESS,  27, 
42.  WRIT  OF  ERROR. 

1.  It  is  not  error  if  a  judge  state  his 
opinion  to  the  jury  on  a  matter  of 
fact,  in  which  he  is  mistaken;  but  it 
is  error  to  direct  them  erroneously  in 
matter  of  law,  so  as  to  preclude 
their   exercising    their   judgment. 
Long-v.  Ramsay,  executor  of  Long. 

i.  72 

2.  It  is  not  an  error  that  a  writ  of  ven- 
ditioni  exfionas,  was  not  signed  by 
the  prothoaotary.     M'Cormicfc  v. 
Meason.  i.  92 

3.  Nor  that  a^eri  facias  issued  in  or- 


der to  found  a  testai  um,  wasreturned 
N.  E.  I.  Ibid. 

4.  Nor  that  in  a  suit  against  the  exe- 
cutors the  fi.  fa.  commanded  the 
sheriff  to  levy.ou  the  property  as  ex- 
ecutors. Ibid. 

5.  On  an  appeal  from  a  justice  of  the 
peace  to  the  Common  Fleas,  if  the 
promise  be  laid  in  the  declaration 
after  the  entering  of  the  appeal  it  is 
error.     Miller  v.  Ralston.        i.  309 

6.  The  court  refused  to  award  a  ve- 
nire facias  de  novo,  because  there 
was  no  error  in  the  course  of  the 
trial.  i.  309 

7.  If  the  judge  below  has  mistaken 
the  evidence,  and  misled  the  jury  by 
his  remarks  upon  it,  it  is  not  such  an 
error  as   this    court  will   correct. 
Graham  v.  Graham.  L  330 

8.  A  party  has  a  right  to  ask  the  opin- 
ion of  the  court  on  any  point  rele- 
vant to  the  issue,  and  a  refusal  to 
give  it  is  error.  In  an  action  far  con- 
tinuing a  nuisance,  for  the   erec- 
tion of  which  the  plaintiff  had  for- 
merly recovered  damages  against 
the  defendant,  the  question  "  whe- 
ther or  not  the  former  recovery  is 
conclusive  evidence  of  the  cause  of 
action  contained  in  it?"  is  relevant  to 
the  issue.     Shaeffer  v.  Landis. 

i.  449 

9.  It  is  error  in  the  court  not  to  answer 
directly  the  question  proposed  by 
counsel.     Powers  v.  M'Ferran- 

ii.  44 

10.  It  is  error  for  the  associate  judges, 
in  the  absence  of  the  president,  to 
charge  the  jury  that  their  opinion  is 
not  tlie  opinion  of  the  legal  court  nor 
did  they  give  it  as  that  of  a  court  in- 
formed in  points  of  law.  Richardson 
v.  lessee  of  Steward.  ii.  84 

1 1.  No  writ  of  error  lies  upon  a  judg- 
ment of  the  Common  Pleas,  in  a  case 
removed  from  before  a  justice  of  tlu- 
peace  to  that  court  by  a  certiorari. 
Cozens  v.  De-wees.  ii.  112 

12.  A  writ  of  error  lies  to  remove  the 
proceedings,  in  a  case  of  attachment 
sued  out  against  a  vessel  by  virtue  of 
the  act  of  the  9th  of  February,  1793, 
which  vested  in  the  Common  Pleas 
the  powers  previously  belonging  to 
the  State  Court  of  Admiralty,  where 
judgment  has  been  entered  on  the 
verdict  of  a  jury"  in  the  form  of  a 
common  law  judgment.     The  S/ii/i 
Portland  v.  Lewis.  ii.  197 

13.  Where  the   Court  of  Common 
Pleas  first  struck  off  an  appeal  from 
an  award  of  arbitrators,  and  three 
days  after  reinstated  it,  field  that  no 


GENERAL  INDEX. 


•writ  of  error  lay  till  final  judgment. 
Straub  v.  Smith.  ii.  382 

14.  Granting  or  refusing  a  new  ti'ial  is 
not  the  subject  of  a  writ  of  error. 
Burke  v.  Lessee  of  Young,     ii.  383 

15.  A  writ  of  error  lies  on  a  judgment 
arrested.     Benjamin  v.  Armstrong. 

ii.  392 

16.  The  defendant  cannot  assign  as 
error  that  the  writ  of  ejectment  is  not 
signed  by  the  prothonotary,  if  it  is 
under  seal.     This  defect  is  cured  by 
appearance,  and  pleading  to  issue, 
and  by  the  act  of  assembly  prescri- 
bing a  writ  of  ejectment.  IbM. 

17.  It  is  not  an  error  to  charge  the 
jury  that  the  lines  of  an  adjoining 
survey  will  not  make  a  sufficient  sur- 
vey for  the  party,  if  the  judge  leave 
it  to  the  jury  whether  there  was  a 
survey  made  or  not.     Lilly  v.  Pas- 
chall's  Executors.  ii.  394 

18.  A  judgment  is  not  to  be  reversed 
for  error,  because  the  judge,  in  his 
charge,  has  not  made  all  the  re- 
marks the  nature  of  the  case  admits 
of.  Ibid. 

19.  The  opinion  of  a  judge,  on  matters 
of  fact,  is  not  error.     Renn  \.  Con- 
tributors to  Pennsylvania  Hosftital. 

ii.  413 

20.  If  from  the  answerof  the  court  the 
jury  may  be  led  to  suppose  that  cer- 
tain material  points,  which  are  mat- 
ters of  fact  for  the  jury,  are  matters 
of  law  which  they  had  no  right  to 
consider,  it  is  error.    Work  v.  Lessee 
of  M'Clay.  ii.  415 

21.  A  writ  of  error  does  not  lie  on  an 
indictment  and  sentence  in  forcible 
entry  and  detainer  without  a  special 
allocatur.  Commonivealthv.  Meyer. 

ii.  453 

22.  Mistake,  or  want  of  accuracy,  in 
expressing  the  opinion  of  a  judge  to 
the  jury,  on  facts,  is  not  error.  Poor- 
man  v.  Smith's  Executors,      ii.  464 

23.  Nor  is  an  omission  to  charge  the 
jury  on  a  point  of  law  to  which  the 
attention  of  the  judge  was  not  parti- 
cularly called.     But,  misdirection  of 
the  jury,  in  matter  of  law  is  error. 

Ibid. 

24.  When  the  whole  case  is  mixed  of 
law  and  fact,  the  judge  may  leave 
the  whole  to  the  jury,  unless  the 
counsel  select  for  his  opinion  some 
particular  point.  Ibid. 

25.  It  is  not  error  if  the  court,  in  giv- 
ing judgment  on  a  verdict,  reserve 
the   right    to   settle    the    precise 
amount  due  by  referees  to  be  cho- 
sen by  consent  of  the  parties.     Rid- 
dle v.  Stevens.  ii,  537 


26.  Where  proceedings  have  been 
confined  in  this  court  on  error,  and. 
the  record  ordered  to  be  sent  back, 
it  is  to  be  considered  as  out  of  this 
court  whether  actually  sent  back  or 
not.     M'Callv.  Crousillat.       Hi.  7 

27.  Even  if  still  in  this  court  the  issue 
on  nultiel  record  would  be  with  the 
plaintiff,  where  the  declaration  does 
not  state  it  to  be  in  the  court  below, 
but  only  that  judgment  was  given  in 
the  court  below.  Ibid. 

28.  Writs  of  error  ought  not  to  be  al- 
lowed in  criminal  cases,  merely  to 
reverse  a  judgment,  where  the  me- 
rits have  been  fairly  tried,  and  the 
defendant  has  suffered  no  wrong. 
The  Commonwealth  v.  Pennock. 

iii.  199 

29.  A  writ  of  error  abates  by  the  death 
of  one  of  the  plaintiffs  in  error,  be- 
fore errors  assigned.    Boas  v.  Hies- 
ter.  iii.  271 

30.  A  court  of  error  will  not  minutely 
inquire  into  the  time  and  order  in 
which  a  witness  is  examined  in  the 
court  below.     Salmon  v.  Ranee. 

iii.  311 

31.  It  is  errorfor  the  court  to  leave  it  to 
the  jury  to  determine  the  construc- 
tion of  an  award  in  writing.  Moor  v. 
Miller.  iv.  279 

32.  If  the  Court  on  being  requested, 
refuse  to  instruct  the  juiy  on  a  point 
of  law  it  is  error.  Vincent  v.  The  les- 
see of  Huff.  iv.  298 

33.  If  counsel  request  the  court  to  in- 
struct the  jury  on  a  material  point, 
and  the  court  omit  to  do  so,  it  is  error. 
Humes  v.  M'Farlane.  iv.  427 

34.  If  a  point  be  placed  fairly  before 
the  jury,  and  the  court  give  an  opin- 
ion on   the  facts  in  favour  of  one 
party,  but  give  it  merely  as  an  opin- 
ion, and  not  as  a  direction  binding 
on  the  jury,  it  is  not  error.     Porter 
v.  M'llroy.  iv.  436 

35.  An  abuse  of  the  discretion  of  a 
Court  of  Quarter  Sessions  in  trying 
two  indictments  against  the  same  de- 
fendant, when  such  trial  was  impi'o- 
per,  would  not  be  the  subject  of  er- 
ror.   Withers  v.  Commonwealth. 

v.  59 

6.  Whether  the  court  below  were 
right  in  allowing  execution  to  be  is- 
sued is  not  the  subject  of  a  writ  of 
error.  Nicholas  v.  Wolfberger. 

v.  167 

37.  If  it  appear  by  the  narr,  that  the 
suit  was  commenced  before  the  jus- 
tice, before  the  cause  of  action  ac- 
crued, it  is  a  fatal  error.  Reed  v. 
Collins,  v.  351 
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38.  A  venire  facias  de  novo  will  not  be 
granted  where  no  error  is  shown  in 
any  thing  that  took  place  during  the 
trial.  Ibid. 

39.  Judgment  having  been  entered  on 
a  bond  and    warrant,  the   parties 
agreed  that  the  case  should  be  pro- 
ceeded in  as  if  a  feigned  issue  had 
been  formed,  and  that   the  court 
should  give  judgment  on  the  facts 
stated  as  if  there  had  been  a  special 
verdict.     The  court  below  set  aside 
the  judgment.     Held,  that  no  writ 
of  error  lay.     Davis  v.  Barr. 

v.  516 

40.  If  the    plaintiff's   counsel  ask   a 
question  of  the  Court  which  is  an- 
swered, they  cannot  assign  for  error 
that  the  court  charged  on  matter  of 
fact.     M'llvaine  \.  M'llvaine. 

vi.  559 

41.  A  party  cannot  complain  of  the 
court's  opinion  in  his  favour,      ibid. 

42.  The   plaintiffs   in    error    cannot 
complain  of  erroneous   answers  of 
the  court  if  in  their  favour.  Collins 
v.  Rush.  vii.  147 

43.  The  plaintiff  cannot  assign  for  er- 
ror a  direction  given  by  the  court 
which  was  as  favourable  as  his  re- 
quest. Hubley  v.  Vanhorn.  vii.  185 

44.  When  a  judgment    appeal's  to  be 
regularly  entered  by  warrant  of  at- 
torney, this  court  will  not,  on  error, 
inquire  into  the  validity  of  the  bond, 
which  the  warrant    accompanied, 
though  it  is  sent  up  with  the  record. 
The  party  should  apply  to  the  court 
below  to  open  the  judgment.     Car- 
lisle v.  Woods.  vii.  207 

45.  The  court  will  not  reverse  for  an 
erroneous  expression  of  the  court's 
opinion  on  a  fact,  unless  it  clearly 
appear,  that  the  jury  were  thereby 
precluded  from  deciding  for  them- 
selves. Riddle  v.  Murfthy.     vii.  230 

46.  The    admission    of   incompetent 
evidence  cannot  be  assigned  for  er- 
ror, when  the  fact  it  was  adduced 
to  prove,  is  afterwards  established 
by  other  conclusive  evidence,    ll'ol- 
verton  v.  The  Commonwealth. 

vii.  275 

47.  In  an  action  against  the  sheriff  and 
his  sureties  on  their  recognizance  for 
a  breach  of  duty  in  the  sheriff's  suf- 
fering a  defendant  to  escape,  after 
being  in  custody;   if  the  plaintiff, 
after  having  giving  notice  to  the  de- 
fendant, to  produce  the  execution, 
offer  to  prove  the  existence  of  the 
execution  by  parol   evidence,  and 
the  defendant  object  to  the  evidence, 
on  the  ground  that  a  record  cannot 


be  proved  by  parol  evidence,  and  the 
court  admit  the  evidence,  and  the 
defendant  except  to  their  opinion, 
he  cannot  afterwards  in  bringing  a 
writ  of  error  avail  himself  of  the 
objection  to  the  evidence  that  there 
was  no  proof  that  the  execution  had 
come  to  the  sheriff's  hands.  Ibid. 

48.  Where  the  court  below  after  a  pre- 
liminary inquiry  admit  evidence  of 
a  writing  alleged  to  be  lost,  it  must 
be  a  strong  case  to  induce  this  court 
to  interfere  in  error.    Leazure  v. 
Hillegas.  vii.  313 

49.  If  the  opinion  of  the  court  be  re- 
quested on  a  certain  point,  and  the 
court  in   answer,  say  the  adverse 
party  has  given  a  certain  answer  to 
it,  which  is  also  stated,  it  is  error. 
Simfison  v,  Wray.  vii.  336 

50.  A  writ  of  error  lies  to  the  judg- 
ment of  the  Court  of  Common  Pleas, 
on  the  verdict  of  a  jury  rendered  on 
appeal  from  an  inquisition  finding  da- 
mages under  the  act  of  8th  of  March, 
1815,  the  proceedings  on  such  ap- 
peal, being  according  to  the  course 
of  the  common  law.  Schuylkttl  Na- 
vigation Com/iany  v.  Thoburn. 

vii.  411 

51.  In  a  suit  brought  into  the  Common 
pleas  by  appeal  from  the  decision  of 
an  alderman  or  justice,  if  the  decla- 
ration lay  the  assumption  after  the 
commencement  of  the  suit  before  the 
magistrate,  it    is   error.     And  the 
court  will  not  send  the  record  back 
to  be  amended   bv   the   Common 
Pleas.  Longer  v.  Parish,    viii.  134 

52.  A  judge  is  not  bound  to  give  an 
opinion,  as  to  the  law,  on  the  facts 
of  the  whole  case;  and  if  he  do  so, 
and  direct  the  jury  that  their  verdict 
should  be  for  a  particular  party,  it  is 
error.     Jones  \.  Wildes.       viii.  150 

53.  If  two  be  sued  jointly,  and  both 
appear  to  the  action,  and  an  award 
of  arbitrators  be  filed  against  both, 
from  which  one  appeals,   and  the 
plaintiff  afterwards  joins  issue  with 
both,  an  execution  against  the  one 
who  did  not  enter  the  appeal,   is 
erroneous.     Guhr  and  another  v. 
Chambers.  viii.  157 

54.  If  the  court,  after  lay  ing  down  the 
law  correctly    to    the    jury,   add 
"  These  positions  are  all  true  as  ge- 
neral positions.     You  are  to  decide 
how  far  they  are  applicable  under 
the  evidence  in  the  cause,"  it  is  not 
error.  Cassel  v.  Cooke.        viii.  268 

55.  If  a  plaintiff  call  himself  on  the  re- 
cord, the  indorsee  of  a  smgte  bill,  it 
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is  not  error.     Buck  <md  another  v 
Nicholas.  viii.  316 

56.  If  the  court  submit  a  cause  to  the 
jury,  in  such  a  manner  as  to  leac 
them  to  suppose,  that  the  principal 
fact  is  matter  of  law,   which  the 
court  have  decided,  it  is  error.  Her- 
shey  v.  Hershey.  viii.  331 

57.  To  leave  the  construction  of  a  deec 
to  the  jury,  is  error.    Vincent  v.  The 
Lessee  of  Huff.  viii.  381 

58.  Error  cannot  be  assigned  in  a  mat- 
ter collateral  to  the  action.     Hence 
where,  after  a  sale  of  lands  under  an 
execution,  it  was  submitted  to  the 
court  to  decide,  upon  a  statement  oi 
facts,  whether  the  plaintiffin  the  ac- 
tion, or  a  judgment  creditor,  was  en- 
titled to  the  money  brought  by  the 
sheriff  into  court,  more  than  suffi- 
cient to  pay  the  debt  and  costs,  it 
was  held,  that  the  opinion  of  the 
Court  of  Common  Pleas,  was  not 
subject  to  revision  on  a  writ  of  error. 
Irivin  v.  Gallagher.  viii.  528 

59.  No  writ  of  error  lies  on  an  inquest 
finding  a  person  to   be  a  lunatic, 
returned  to  the  Court  of  Common 
Pleas.     Case  of  John  Gest,  a  Luna- 
tic, ix.  317 

GO.  If  a  bill  of  exceptions  state  that  the 
court  permitted  evidence  to  be  given 
and  then  exception  was  taken,  on 
error  brought,  it  cannot  be  alleged 
that  no  such  evidence  was  after- 
wards given.  If  the  evidence  had 
been  withdrawn,  that  should  be 
stated  in  the  bill  of  exceptions. 
Brindle\.  M'llvaine.  ix.  74 

61.  After  appeai'ance   to  a    writ  of 
error  and    argument   commenced, 
the  want  of  an  allocatur  is  no  objec- 
tion.    Eckart  v.  Wilson,  x.  44 

62.  The  court  will  notice  an  error  not 
assigned,   which    plainly    appears, 
where  the  justice  of  the  case  re- 
quires it.     Anderson's  Executors  v. 
Long.  x.  55 

63.  If  the  opinion  of  the  President  of 
the  court  below  is  filed  of  record, 
with  the  reasons,  the  court  above  in 
error,  are  bound  to  notice  it,  though 
it  do  not  appear  to  have  been  filed 
at   the   request   of    either   party. 
Brown  v.  Caldwell.  .  x.  114 

64.  A  party  cannot  reverse  a  judg- 
ment, on  an  answer  of  the  court  be- 
low favourable  to  him,  or  on  an  an- 
swer to  an  abstract  question.     Ibid. 

65.  If  on  an  appeal  from  a  justice  of 
the  peace,  the  plaintiff's  declaration 
or  statement,  lay  a  cause  of  action, 
which  accrued  subsequently  to  the 
commencement,  of  the  suit  before 


the  justice,  the  judgment  must  be 
reversed  on  writ  of  error.  Roud  v. 
Griffith.  xi.  130, 

66.  Where  facts  have  been  given  in 
evidence,  according  to  the  finding  of 
which,  the  verdict  will  be  decided, 
it  is  error  in  the  court  to  instruct  the 
jury,  positively  to  find  for  either  par- 
ty;   but   where,    admitting   every 
fact  and  circumstance  to  be  true, 
the  plaintiff  has  entirely  failed  to 
make  out  his  case,  such  instruction 
is  not  erroneous.     Weidler  v.  The 
Farmers'  Bank  of  Lancaster. 

xi.  134 

67.  If  evidence  be  irrelevant  at  the 
time  it  is  offered,  it  is  not  error  to 
reject  it,   because    other    evidence 
might  afterwards  be  given,  in  con- 
nexion with  which  it  would  become 
relevant.     If  it  would  be  relevant  in 
conjunction    with    other  facts,    it 
ought  to  be  proposed  in  conjunction 
with  those  facts,  and  an  offer  to  fol- 
low the   evidence    proposed,  with 
proof  of  those  facts  at  a  proper  time. 

Ibid. 

68.  If  the  record  show  merely  that  a 
verdict  was  returned  in  the  court  be- 
low, in  favour  of  the  plaintiff,  and 
assessing  damages,  "subject  to  the 
opinion  of  the  court  on  the  facta 
proved,"  and  judgment  on  the  ver- 
dict, without  more,  the  judgment  is 
erroneous  and    must  be   reversed. 
Roberts  v.  Hopkins.  xi.  202 

69.  If  the  court,  upon  being  requested 
to  charge  the  jury  upon  the  effect  of 
a  particular  part  of  a  deposition 
which   cannot  well    be    separated 
from  the  rest,  in  their  instructions, 
take  into  view  the  whole  of  the  de- 
position, it  is  not  error.     Selin  et  at. 
\.SnyderetaL  xi.  319 

70.  If  the  charge  of  the  court  be  so 
contradictory,  that  the  jury  mast  be 
at  a  loss  to  know  what  the  law  is,  the 
judgment  must  be  reversed  for  er- 
ror. Ibid. 

71.  It  cannot  be  assigned  for  error  in 
this  court,  that  the  charge  of  the 
court    below,    was    dictated;    and 
drawn  up  by  the  counsel  of  one  of 
the  parties.  Ibid. 

72.  Where  the  nature  of  the  contract 
is  submitted  to  the  jury  upon  the 
whole  evidence.,  an  intimation  of  the 
opinion  of  the  court  as  to  its  nature, 
though  incorrect,  is  not  error.  Har- 
Jiereial.  v.  Kean.  xi.  280 

3.  It  is  error  to  leave  it  to  the  jury  to 
decide,  whether  an  application,  on 
which  a  surrender  has  been  made 
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and  returned,  has  been  abandoned. 
Watson  v.  Gilday.  xi.  337 

74.  Where  the  hand  writing  of  a  de- 
ceased subscribing  witness  to  a  deed 
has  been  proved,  the  court  has  no 
right  itselfto  examine  witnesses,  and 
on  a  belief  that  the  instrument  is 
forged,  withdraw  it  from  the  jury. 
Scott  v.  Gallagher.  xi.  347 

75.  Writ  of  error  quashed,  because 
the  judgment  in  the  court  below  was 
entered  pro  forma,  and without  pre- 
judice to  either  party.    Kerrv.  The 
Mayor,  Aldermen,  and  Citizens  of 
Pittsburg.  XL  359 

76.  A  party  cannot  assign  that  for  er- 
ror, from  which  he  has  sustained  no 
injury.    Therefore,  if  the  court  per- 
mit an  improper  question  to  be  put 
to  a  witness,  who  is  unable  to  give 
any  answer  to  it,  it  cannot  be  assign- 
ed for  error.  Allen  et  al.  v.  Rostain. 

xi.  362 

77.  The  party  who  put  the  question, 
has  a  right  to  have  the  answer  of  the 
witness  placed  upon  the  record. 

Ibid. 

78.  If  counsel  are  of  opinion,  that  their 
case  may  be  taken  out  of  a  general 
ruleof  law.by  any  particular  circum- 
stances, they  should  propose  those 
circumstances  hypothetically,  and 
ask  the  opinion  of  the  court  upon 
the  law.    If  they  omit  to  do  so,  they 
cannot  assign  for  error,    that  the 
court  in  laying  down  a  general  rule 
of  law  correctly,  have  done  so  too 
broadly  for  the  circumstances  of  the 
case.  Ibid. 

79.  If  the  court,  after  instructing  the 
jury  as  to  the  nature  of  partnerships, 
leave  it  to  them  to  decide,  from  the 
evidence,  whether  one  of  the  defen- 
dants had  a  right  to  bind  the  other 
in  the  contract  in  question,  it  is  not 
error.  Ibid: 

80.  Nor  is  it  error  to  leave  to  the  jury 
to  infer  an  acquiescence  in  the  con- 
tract by  one  of  the  defendants,  where 
the  .evidence  shows   consent  only 
before,  and  not  after  the  contract. 
A  judgment  is  not  to  be  reversed  on 
a  verbal  criticism.  Ibid. 

81.  Error  in  the  trial  of  an  immaterial 
part  of  an  issue,  is  no  cause  for  the 
reversal  of  a  judgment.    Edgar  v. 
Boies.  xi.  445 

82.  Where,  therefore,    the   plaintiff 
was  bound  by  articles  of  agreement, 
to  tender  a  conveyance  on  a  certain 
day,  OR  to  give  security  to  make  such 
a  conveyance  at  a  future  day,  and 
he  has  done  the  latter,  it  is  a  fulfil- 
ment of  his  contract;  and  if  the  court 

vol.  xv. 


below,  erroneously  admit  evidence 
to  prove  a  tender  of  a  deed  on  a  day 
subsequent  to  that  agreed  upon,  it 
cannot  be  assigned  for  error.  Ibid. 

83.  The  admission  of  incompetent  evi- 
dence, which  can  prejudice  no  one, 
cannot  be  assigned  for  error.     Ibid. 

84.  Where  a  question  depends  on  a 
long  correspondence,  and  a  variety 
of  circumstances,  it  is  usual  to  subj- 
mit  its  decision  to  the  jury;  and  if 
the  counsel  on  either  side  ask  the 
opinion  of  the  court,  on  matters  of 
law  and  fact  thus  blended,  the  judg- 
ment cannot  be  reversed  for  error 
in  that  opinion.  Rouvert  v.  Patton. 

xii.  253 

85.  Unless  the  facts,  upon  which  an 
alleged  error  in  the  record  depends, 
appear  with  certainty,  the  court  will 
not  reverse  the  judgment.   Af  Far- 
land  v.   Commissioners  of  Moya- 
mensing.  xii.  297 

86.  If  the  court  assume  a  fact  to  be 
true,  and  then  instruct  the  jury,  that 
whether  it  be  so  or  not,  the  law  is 
the  same,  the  judgment  must  be  re- 
versed, provided  the  charge  be  er- 
roneous.    Armstrong  et  al.  v.  Hus- 
Key  et  al.  xii.  315 

87.  A  judgment  on  an  award  against 
two,  is  erroneous,  if  one  of  the  de- 
fendants only  had  notice  of  the  rule 
of  reference.  Ranch  et  al.  v.  Becker. 

xii.  412 

88.  Entering  security  to  obtain  a  stay 
of  execution,  is  no  waiver  of  the 
right  to  a  writ  of  error.  Ibid. 

89.  If  it  appear  on  the  record,  that  the 
executor  originally  sued,  was  dis- 
missed, and  an  administrator  debonis 
non  substituted,  against  whom  there 
are  a  verdict  and  judgment,  such 
change  of  the  defendant  will,  on  er- 
ror brought,  be  presumed  to  be  by 
consent  of  parties,  and  the  judgment 
is  regular.    Fritz  v.  Evans,     xiii.  1 

90.  It  is  not  error,  that  the  judge  who 
delivered  and  filed  of  record  the 
opinion  of  the  court,  did  not  reduce 
to  writing  and  file  of  record  his  rea- 
sons for  the  opinion,  when  requested 
by  the  party.  Morberger\:  Hacken- 
burg.  xiii.  26 

91.  After  specification  of  errors,  ad- 
ditional errors  cannot  be  assigned, 
without  leave  of  the  court. 

Such  leave  will  not  be  granted,  where 
the  errors  are  merely  matters  of 
form. 

Variance  between  the  writ  and  count 
is  not  assignable  for  error,  after  ver- 
dict. 

It  seemtt  the  writ  raay  be  in  debt  on 
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verbal  promise,  and  the  narr.  in  as- 
sumpsit.  Shenk  v.  Mingle,     xiii.  29 

92.  It  is  error  in  the  judge  not  to  an- 
swer a  material  question   of  law, 
which  he  is  requested  to  do.  Peedan 
v.  Hofikins,  xiii.  45 

93.  Additional  errors  not  assignable 
after  specification,  on  mere  techni- 
cal points,     Galbraith  v.  Green. 

xiii.  85 

94  The  court  are  not  bound  to  charge 
the  jury  whether  taking  all  the  evi- 
dence to  be  true,  the  plaintiff  is  en- 
titled to  recover.  Paul  v.  JDubo- 
roiv.  iii.  329 

95.  This  court  will  not  reverse  a  judg- 
ment entered  by  confession  in  the 
court  below,  in  an  action  of  debt, 
because  no   declaration  has  been 
filed.     Moyer  v.  Kirby.       xiv.  162 

96.  But  where  the  suit  is  commenced 
by  writ,  an  appearance  entered,  a 
plea  put  in,  a  judgment  confessed, 
and  the  plaintiff,  after  judgment,  by 
leave  of  the  court,  files  a  declaration, 
nunc  firo  tune,  the  judgment  will  be 
reversed,  if  the  declaration  sets  forth 
no  cause  of  action.  Ibid. 

97.  If,  in  a  suit  on  a  bond  given  to  two 
persons  as  administrators,  the  instru- 
ment declared  upon  correspond  with 
that  given  in  evidence,  but  the  de- 
claration state  it  to  have  been  assign- 
ed by  both  obligees,  when  in  fact  it 
appears  to  have  been  assigned  by 
one  only,  this  is  not  a  variance  for 
•which  the  judgment  will  be  revers- 
ed.    Wilson  v.  Irwin.          xiv.  176 

98.  This  court  will  not  reverse  a  judg- 
ment, except  for  error  apparent  on 
the  record.    Munderbach  v.  Lutz's 
Administrator.  xiv.  220 

99.  If  any  presumption  be  admitted, 
it  will  be  rather  to  support,  than  to 
reverse  a  judgment.  Ibid. 

100.  The  omission  to  instruct  the  jury 
on  a  point,  which  the  verdict  has 
rendered  immaterial,  is  not  error. 

Ibid. 

101.  It  is  not  necessary  for  the  court 
to  answer  a  proposition  submitted 
for  their  opinion  in  the  very  words 
of  the  proposition.     It  is  enough,  if 
the  answer  be  sufficiently  full  to  be 
understood.  Ibid. 

102.  If  a  proposition  submitted  by  the 
counsel  to  the  court,  be  a  mere  re- 
petition, in  other  words,  of  one  which 
has  already  been  answered,  it  is  not 
error  to  refer  to  the  answer  already 
given,  or  even  to  omit  to  answer  the 
proposition  altogether;  and  if  it  be 
alleged,  that  the  second  proposition 
is  different  from  the  first,  it  is  the 


duty  of  the  counsel  to  place  the  first 
on  the  record.  Ibid. 

103.  If  the  counsel  of  the  defendant 
select  that  part  of  the  testimony  on 
which  he  relies,  and   request  the 
court  to  instruct  the  jury  that  it  is  a 
full  defence  to  the  plaintiff's  claim, 
and  the  court,  who  had  previously 
stated  the  whole  evidence  in  the 
case,  in  their  charge,  say,  "The 
proposition  is  correct,  and  if  the  jury 
believe  the  facts  on  which  it  is  found- 
ed, as  stated  before  in  the  charge, 
it  is  a  bar  to  the  plaintiff's  recovery," 
this  cannot  be  assigned  as  error  by 
the  plaintiff.  Ibid . 

104.  This  court  will  not  reverse  a 
judgment,  where  a  point  is  stated 
fairly  by  the  court  below,  but  not  so 
fully  as  it  might  be  stated.         Ibid. 

105.  Nor  will  it  reverse  a  judgment, 
because  the  court  below  has  answer- 
ed an  abstract  proposition,  which 
this  court  may  think  ought  to  have 
been  omitted;  especially,  if  the  an- 
swer be  correct.  Ibid. 

106.  If  one  of  the  several  defendants 
enter  a  rule  of  arbitration  for  him- 
self and  his  co-defendants,  but  with- 
out any  authority  from  them  appear- 
ing, and,  upon    an  award  against 
them,  enter  an  appeal,  represent- 
ing himself  in  the  same  character, 
after  which  the  cause  is  tried,  and  a 
verdict  and  judgment  given  against 
the  defendants,  this  cannot  be  taken 
notice  of  by  this  court  as  error.  The 
cause  must  be  considered  as  legally 
in  court,  unless  some  one  of  the  de- 
fendants should  come  and  deny  the 
right  of  appealing  for  him,  and  sup- 
port his  denial  at  least  by  his  own 
affidavit.     Rush  v.  Good.     xiv.  226 

107.  If  the  record  state  that  the  court 
below  instructed  the   juiy  as  the 
plaintiff  in  error  requested,  without 
setting  forth  particularly  what  the 
instructions  were,  it  is  not  error. 
Sitzer^s  Executors  v.  Ha/in.       232 

W8.  In  ejectment,  under  the  act  of  the 
21st  of  March,  1806,  judgment  by 
default,  at  the  first  term,  is  irregu- 
lar. Vanderslice  v.  Garven.  xiv.  273 

109.  If  to  the  proposition  that  parties 
are  bound  by  their  own  construction 
of  a  contract  at  the  time  it  is  finally 
executed,  the  court  answer,  that  the 
proposition  is   generally  true,  but 
that  fraud  is  alleged,  and,  if  found 
by  the  jury,  the  written  evidence  in 
relation  to  the  contract  is  not  conclu- 
sive, it  is  not  error.    Frederick  v. 
Campbell,  xiv.  293 

110.  In  the  following  instructions  to 
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the  jury,  held,  that  there  was  not 
error,  viz.  "  If  the  warrant  on  which 
the  plaintiff's  survey  was  executed, 
was  vague  and  indescriptive,  it  ought 
to  have  been  returned  in  a  reason- 
able time,  or  a  sufficient  reason 
given  for  the  delay.  Here  is  a  sur- 
vey on  a  loose  warrant,  not  returned 
by  the  officer  to  whom  it  was  direct- 
ed, but,  nearly  ten  years  afterwards, 
certified  by  his  successor,  on  the  re- 
presentation of  the  plaintiff  himself, 
that  there  were  no  interferingclaims, 
although,  from  his  letter  to  Dr. 
Smith,  he  knew  there  were,  and 
also  knew  that  the  land  was  settled 
upon  by  the  present  defendant  It 
appears,  further,  that  he  had  re- 
linquished his  claim  under  the  sur- 
vey to  Dr.  Smith,  and  had  declared 
to  others  he  had  no  claim  to  any 
land  on  that  side  of  the  creek  where 
that  survey  lies.  If  you  believe  all 
this,  the  survey  ought  not  to  attach, 
until  actual  return  into  the  office; 
and,  in  that  case,  it  gives  no  right  to 
the  land  in  question,  if,  as  is  the  un- 
disputed fact,  the  defendants  had, 
six  or  seven  years  before  the  return 
and  acceptance  of  the  plaintiff's  sur- 
vey, entered  upon  the  land  as  va- 
cant, and,  by  actual  residence  and 
substantial  improvements,  acquired 
an  equitable  title.  Vickroy  v.  Shel- 
ley, xiv.  372 

111.  Upon  the  following  proposition, 
viz.    "The  survey  of  H.  R.,  if  a 
shifted  survey,  is  to  be  considered  as 
subsequent  to  the  survey  of  R.  I., 
not  being  returned  before  the  dona 
fide  survey  of  the  plaintiff,"  the 
court  below  charged,  "  The  survey 
on  H.  R's.  warrant,  if  a  shifted  war- 
rant, (but  of  which  there  is  no  satis- 
factory evidence,)  would   give  no 
title  until  actual  return.     But  whe- 
ther the  plaintiff's  warrant  be,  what 
the  question  pre-supposes,  a  dona 
fide  one,  and  prosecuted  with  due 
diligence,  is  submitted  to  the  jury 
on  the  evidence  before  them. "  Held, 
that  in  this  charge  there  was  no 
error.  Ibid. 

112.  In  considering  the  charge  of  the 
court  below,  a  detached  part  of  it  is 
not  to  be  taken,  without  reference 
to  other  parts,  and  to  the  facts  prov- 
ed in  the  cause;  and  if,  from  the 
whole  charge,  it  appear  that  the 
court  instructed  the  jury  rightly  in 
point  of  law,  the  judgment  will  not 
be  reversed,  even  if  the  court  below 
was  mistaken  in  its  opinion  as  to  the 
facts.     Kerr  v.  Sharp,         xiv.  399 


113.  If,  in  an  action  on  a  bond  with  a 
condition,  the  defendant  plead  non 
eat  factum  and  performance  of  the 
condition,  and,  on  the  eve  of  trial, 
receive  from  the  plaintiff,  instead  of 
a  regular  assignment  of  breaches, 
an  informal  specification  of  them, 
and  go  to  trial  on  the  merits,  this 
amounts  U>  an  agreement  of  the  par- 
ties to  waive  irregularities  in  the 
pleadings;  and,   consequently,  this 
court  will  not  reverse  the  judgment, 
because  the  cause  was  tried  with- 
out having  been  regularly  put  to  is- 
sue.    Harrington  v.  The  Uank  of 
Washington.  xiv.  405 

114.  It  is  error  to  leave  to  the  jury  the 
construction  of  writings.     Roth  et 
al.  v.  Miller  et  al.  xv.  100 

115.  The  general  rule  is,  that  if  a  per- 
son indebtefl  to  another  on  a  note 
gives  him  a  new  note  for  the  same 
sum,  without  _new  consideration,  it 
shall  not  be  deemed  a  satisfaction  of 
the  first,  unless  so  accepted:  but 
whether  so  accepted,  is  matter  of 
fact  for  the  jury,  and  it  is  error  for 
the  court  to  take  the  question  from 
the  jury,  and  decide  it  as  matter  of 
law.     Hart  v.  Boiler,  xv.  162 

ESCAPE. 
See  SHERIFF. 

In  a  suit  on  a  sheriff's  recognizance 
against  the  sheriff  and  sureties,  for 
his  suffering  a  person  in  custody, 
under  an  execution,  to  escape,  the 
insolvency  of  such  person  at  the 
time  is  not  evidence.  Wotverton  v. 
The  Commonwealth.  vii.  273 

ESTATE. 
See  DEVISE,  10.     WILL. 

1.  An  estate  held  by  warrant  and  sur- 
vey, is  a  legal  estate  against  all  but 
the  commonwealth,  and  may  be  en- 
tailed.    Diier  v.  Boyd.  i.  203 

2.  A.,  in  consideration  of  natural  love, 
and  of  six  hundred  pounds,  execut- 
ed a  deed  to  B.,  and  C.'his  wife, 
who  was  the  daughter  of  the  gran- 
tor, "and  to  the  children  and  heirs 
of  the  said  C.,  and  the  heirs  and 
assigns  of  such  children;  Habendum. 
to  the  said  B.  and  C.  his  wife,  and 
to  the  children  and  heirs  of  the  said 
C.,  to  and  for  the  proper  use,  bene- 
fit, and  behoof  of  him,  the  said  B., 
and  C.,  his  wife,  during  the  term 
of  their  joint  lives,  and  of  the  bfe  of 
the  survivor  of  them,  and  from,'and 
immediately  after  the  decease  of  the 
survivor  of  them,  to  and  for  the  use, 
benefit,  and  behoof  of  the  children, 
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and  heirs  of  the  body  of  the  said  C. , 
lawfully  begotten,  their  heirs  and 
assigns  for  ever,  in  equal  shares,  as 
tenants  in  common,  and  not  as  joint 
tenants."  At  the  time  of  the  exe- 
cution of  the  deed,  C.  had  three 
children  living.  Afterwards  seve- 
ral children  and  grand  children  were 
born.  B.  and  C.  take  an  estate  for 
their  lives,  and  the  life  of  the  sur- 
vivor of  them;  with  a  vested  remain- 
der in  fee,  in  the  children  born  at 
the  time  of  the  execution  of  the  dee"d, 
which  opens  for  the  purpose  of  let- 
ting in  after  born  children,  as  their 
births  respectively  take  place.  The 
issue  of  such  children  as  may  have 
died  during  the  lives  of  B.  and  C., 
or  the  life  of  the  survivor  of  them, 
take  the  shares  of  their  respective 
parents.  Wager  v.  Wager.  i.  374 

3.  A.  conveys  land  to  B.,  his  son-in- 
law,  in  fee,  subject  to  the  following 
restrictions,  viz:  that  B.  is  not  to 
sell  the  same  during  the  natural  life 
of  A. ;  but  if  A.  sells  his  land,  then 
B.  is  at  liberty  to  sell  and  convey; 
and  if  B.  should  die  before  A.,  or 
Sefore  A.  sells  his  land,  then  B.  is  to 
leave  the  same  to  his  wife,  or  her 
lawful  issue;  but  if  A.  should  sell  his 
land  before  the  death  of  B.,  then  B. 
may  bequeath  or  sell  the  same,  as 
he  chooses.   B.  conveys  the  land  by 
different  conveyances,  at  different 
times,  and  A.  dies  before  B.     B's. 
conveyances  held  good.      M' Wil- 
liams v.  Nisley.  ii.  507 

4.  The  estate  of  B.  is  an  unlimited 
estate,  to  which   the   doctrine   of 
powers  is  not  applicable.  Ibid. 

5.  A  general  restriction  of  conveying 
after  a  grant,  in  fee,  is  void;  but  a 
partial  one,  such  as  to  a  particular 
person,  or  for  a  limited  time,  is  good; 
and  such  time  may  be  during  the 
life  of  any  person  in  existence,  at  the 
time  of  making  the  grant. 

Query,  Whether  it  can  be  for  a  longer 
time.  Ibid. 

ESTATE  FOR  LIFE. 
Testator  devised  as  follows :  "As 
touching  all  my  worldly  substance, 
with  which  it  has  pleased  God  in 
this  life  to  bless  me,  I  give,  be- 
queath, and  dispose  of  the  same  as 
follows:  I  make  operand  bequeath 
to  my  son  George,  the  plantation  I 
now  live  on,  which  hath  two  deeds." 
He  then  gave  and  bequeathed  to  hi 
son  John  another  plantation,  and  a 
third  to  two  of  his  daughters,  and  to 
his  other  daughters  he  gave  money 


legacies.  The  personal  estate  he 
directed  to  be  kept  together,  to  main- 
tain and  school  the  children,  as  for- 
merly, till  Georg-e  came  of  age,  when 
it  was  to  be  divided  into  three  parts, 
one  of  which  was  to  go  to  his  wife, 
and  the  other  two  to  his  two  sons, 
George  and  Joh7i.  And  after  George 
came  of  age,  the  testator's  wife  was 
to  have  such  part  of  the  house  as 
she  pleased,  while  shelived a  widow- 
Held,  that  George  took  only  an  es- 
tate for  life.  Steele  v.  Thompson. 

xiv.  84 

ESTATE  TAIL, 

•See  COMMON  RECOVERY,  2.  DEVISE, 
10,  11,  17. 

1.  A  testator  devises  to  his  son,  A., 
and  the  heirs  of  his  body,  and  if  he 
die  without  issue,  to  his  daughter  B. , 
and  the  heirs  of  her  body;  and  if 
both  die  without  issue,  "then  the 
said  real  and  remainder  of  my  per- 
sonal estate  to  be  equally  divided 
amonp:  my  grandchildren,  that  shall 
then  be  alive,  to  hold  to  them  and 
their  heirs  for  ever. "    A.  takes  an 
estate  tail.     Duer  v.  Boyd.      i.  203 

2.  If  an  estate  tail  charged  with  the 
payment  of  a  legacy,  be  sold  under 
an  execution,  for  the  purpose  of  rais- 
ing the  legacy,  a  fee  simple  passes 
to  the  purchaser.   Gauze  v.  Wiley. 

iv.  509 

ESTOPPEL. 
See  COVENANT,  5.    PAROL  SALE. 

1.  If  a  person  conveys  land  to  which 
he  has  no  title,  but  afterwards  ac- 
quires title,  his  heirs  are  estopped. 
M'  Williams  v.  Nisley.  ii.  507 

2.  A  person  under  whose  privity  and 
by  whose    direction   a   Marshall's 
sale  is  made,  is  estopped  from  con- 
troverting the  sale,  so  far  as  relates 
to  any  interest  he  possessed.     Wil- 
ling v.  Brown.  vii.  467 

3.  By  accepting   a   deed   conveying 
ground  adjoining  an  alley  and  a  court, 
together  with  the  use  of  the  alley  in 
common  with  the  grantor,  "  and  his 
tenants  and  occupiers  of  the  adjoin- 
ing ground,  as  also,  of  his  (the  gran- 
tors,) other  ground  bounding-  on  the 
said  court,"  the  grantee  is  estopped 
from    denying    the    right    of   way 
through  the  alley  to  the  occupiers 
of  ground  adjoining  the  court,  but 
not  adjoining  the  alley;  though  at 
the  time  of  the  execution  of  the  deed, 
the  grantor  had  no  right  to  grant  a 
right  of  passage  through  the  alley, 
as  appurtenant  to  ground  adjoining 
the  court,  but  not  the  alley.    And 
although  the  grantor  and  grantee 
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could  not  grant  a  right  of  way 
through  the  alley  as  appurtenant  to 
any  ground  not  adjoining  it,  without 
the  consent  of  the  owners  of  the  land 
on  the  opposite  side  of  the  alley,  yet 
the  estoppel  operates  on  one,  who, 
with  full  notice  on  the  face  of  his  deed, 
purchases  land  on  that  side  of  the 
alley,  of  the  grantee,  who  after  the 
execution  of  the  first  mentioned 
deed,  became  the  owner  of  the  land 
on  both  sides  of  the  alley.  Ewing 
v.  Deaitver.  viii.  92 

EVIDENCE. 

See  ACCOUNT  RENDER,  7.  AGENT, 
9,  10,  AGREEMENT,  1,2,8,  10. 
ASSIGNEES,  7.  BAILMENT,  2,  3. 
BANKS,  20,  21,  22.  BILL  OF 
EXCEPTIONS,  13.  BILLS  OF  EX- 
CHANGE, 7.  CHECK,  2.  CON- 
NECTICUT TITLE,  10.  CONSIDE- 
RATION, 2.  CORPORATION,  12, 
14.  COURT,  12,  16,  17,  23,  29. 
DEED,  2,  3,  4,  21,  24.  DEPO- 
SITION. DOWER,  12.  EJECT- 
MENT, 6,  15,  25.  EQUITABLE 
DEFENCE.  EQUITABLE  TITLE. 
ERROR,  47,  96.  ESCAPE.  EXE- 
CUTION, 28.  FORGERY,  3.  FOR- 
MER RECOVERY,  1,  2.  FRAUD, 

5,  10,  11,  13,  14,  16,  17.   FRAU- 
DULENT  CONVEYANCE,   2.     IM- 
PROVEMENT, 2,  4,  8.     IMPROVE- 
MENT RIGHT,  1,2.     INFANTA, 
7.       INSOLVENT    DEBTOR,    13. 
JUDGMENT,  31,  37,  49.   JUSTICE 
OF  THE   PEACE,   13.     LEADING 
QUESTION,  1.     LEGACY,  5,  6,  7, 
12,  13.    LIEN  OF  MECHANICS,^, 

6.  MONEY  HAD  AND  RECEIVED, 
4.  MORTGAGE,  1,  8, 10.   NEGRO 
AND  MULATTO,   1,  2.     NOTARY 
PUBLIC,  1,2,  3.  OFFICIAL  BOND 
3.     ORPHANS'  COURT,  1>  14,  24. 
PAROL    EVIDENCE.      PARTNER- 
SHIP, 1.    PATENT,  1.    PAYMENT 
.1,  2   4.    PAYMENT  WITH  LEAVE 

3,  4  5,  6,  7,  8,  PLEADING,  19, 
28,  31,  33,  34,  44.  PRACTICE, 
23.  PROMISSORY  NOTE,  4,  10, 
11,  17,  20,  21,  RASURE,  «,  2 
REPLEVIN,  1,  5,  6,  14.  SCIRE 
FACIAS,  1.  SET-OFF,  3,  7,  12 
20,  26.  SETTLEMENT,  1,  13, 
SLANDER,  2.  SURVEY,  6,  7,  8 


9.  TRUST,  1.  USAGE,  1,  2, 
VENDOR  AND  VENDEE,  19. 
WARRANT  AND  SURVEY,  1,2,  7, 
9,  25,  26,  27.  WARRANTY,  2, 
4.  WILL,  4,  5,  6,  7,  9,  10,  11, 
12,  18,  20.  WITNESS. 

1.  The  declaration  of  a  person  who 
makes  a  lease,  and  in  whose  name 
the  suit  is  brought  for  another's  use, 
maybe  given  in  evidence  by  the  les- 
see.   Johnson  v.  Kerr.  i.  2> 

2.  A  release  cannot  be  given  in  evi- 
dence, without  being  pleaded.  Ibid. 

3.  Parol  evidence  cannot  be  given  of 
a  fact,  in  relation  to  which  there  ex- 
ists a  contract  in  writing.  M'Kinley 
v.  Leacock.  i.  27 

4.  An  attorney,  although  he  expects 
to  receive  a  larger  fee  if  his  client 
recover,  is   a   competent  witness. 
The  objection  goes  to  his  credit. 
Miles  v.  O'Hara.  I  32 

An  act  of  Assembly  of  Maryland, 
passed  in  1752,  to  continue  in  force 
three  years,  and  to  the  end  of  the 
next  session  thereafter,  was  given  in 
evidence.  It  was  also  given  in  evi- 
dence, that  this  act  was  continued 
until  1766,  and  that  an  act  was  pas- 

ed,  in  1796,  repealing  it  Held,  in- 
sufficient to  prove  that  the  act  of 
1752,  was  in  force.  Wood  v.. Negro 
StepJien.  i.  175 

6.  If  an  instrument  of  writing  be  stated 
in  a  bill  of  exceptions  to  have  been 
offered  in  evidence  at  the  trial,  and 
no  objection  appears  to  have  been 
made  to  the  proof  of  its  execution, 
it  is  to  be  presumed  to  have  been 
either  duly   proved   or  admitted. 
JVw/m's  Executors  v.  Nevjlin. 

i.  275 

7.  On  an  indictment  for  a  disorderly 
house,  a  witness  for  the  prosecution, 
after  having   stated  several  facts, 
tending  to  prove  the  offence,  was 
asked  "whether  the  house  was  not 
matter  of  general  complaint  by  the 
neighbours,  as  disturbing  them  ?" 
The  question   held,  to  be  illegal. 
Commonwealth  v.  Stewart,      i.  342 

8.  y(V  cash  account  shown  to  the  defen- 
dant, and  not  objected  to,  held  to  be 
evidence,  upon  which  the  jury,  un- 
der the  circumstances  of  the  case, 
might  decide.  Coe  v.  Hutton.  i.  398 

9.  If  a  transcript  of  a  record,  appear 
on  the.face  to  be  irrelevant  to  the 
issue,  it  ought  not  to  be  read  in  evi- 
dence; but  if  no  objection  be  made, 
it  is  not  error,  that  the  court  below 
permitted  the  jury  to  judge  of  its 
correctness. 
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10.  When  the  original  draft  of  a  sur- 
vey, found  among  the  papers  of  a 
deceased  surveyor,  had  no  name  in- 
serted in  it,  a  deposition,  by  a  per- 
son who  assisted  in  making  the  sur- 
vey, that  he  believed  a  copy  of  the 
said  draft  was  the  copy  of  a  draft 
made  for  the  defendant,  and  deliver- 
ed to  him  at  the  time  of  survey,  can- 
not be  given  in  evidence  by  the  de- 
fendant, without  producing  the  draft 
given  to  him,  or  accounting  for  its 
non-production.    Lessee  of  Packer 
v.  Gonzalus.  i.  526 

11.  Such  deposition  not  admissible  to 
prove,  that  the  surveyor  told  the  de- 
ponent, at  the  time  the  survey  was 
made,  that  the  defendant  lived  on 
the  land.  Ibid. 

12.  Depositions  before  the  board  of 
property,  are  not  evidence  in  a  trial 
at  law,  even  between  the  same  par- 
ties.   But  an  ex  fiarte  deposition, 
used  before  them  by  the  adverse 
party,  is  admissible,  if  produced  to 
take  from  the  weight  of  their  deci- 
sion, by  showing  the  sort  of  evidence 
on  which  they  decided.  Ibid. 

13.  Where  a  caveat  had  been  eptered, 
and  continued  against  a  third  person 
having  no  title,  but  to  whom  a  draft 
of  survey  had  first  been  delivered, 
evidence  may  be  given  of  his  decla- 
rations, that  he  claimed  the  land  in 
order  to  account  for  the  caveat.  Ibid. 

14.  The  plaintiff  read  in  evidence  a 
deed,  reciting,  that  possession  of  the 
land  in  dispute  had  been  delivered 
to  A.,  according  to  the  contract. 
Held,  that  to  rebut  the  presumption 
of  outstanding  title,  he  might  show 
that  A.  admitted  he  had  sold  to  an- 
other, who  had  sold  to  the  plaintiff. 

Ibid. 

15.  After  a  person  has  parted  with 
his  interest,  his  declarations  are  not 
evidence  to  impeach  the  title  deriv- 
ed from  him;  though  adduced  to 
corroborate  what  he  had  said  before, 
or  what  was  sworn  by  another  wit- 
ness. Ibid. 

16.  Parol  evidence  cannot  be  given  of 
the-contents  of  a  libellous  deposition 
sent  to   the   governor,    containing 
charges  against  an  officer  of  his  ap- 
pointment, in  an  action  for  a  libel, 
though  the  court  has  refused  a  sub- 
Juzna  duces  tecum.     Gray  v.  Pent- 
land,  ii.  23 

17.  The  governor,  to  whom  such  a 
deposition  is  addressed,  must  exer- 
cise his  judgment,  with  respect  to 
the  propriety  of  producing  the  writ- 
ing. Kid. 


18.  Where  the  declaration  states  a 
promise  by  the  defendant,  to  pay 
the  plaintiff  two  bonds  he  has  in  his 
possession,  executed  by  a  third  per- 
son, on  the  trial  the  bonds  must  be 
produced,  or  they  must  be  proved 
to  be  lost  or  destroyed.     Query,  If, 
after  a  verdict,  the  court  would  pre- 
sume  that   they  were   produced? 
Dean  v.  M'Pherrin.  ii.  67 

19.  It  is  no  objection  to  giving  in  evi- 
dence the  declarations  of  a  person 
deceased,  proving  a  boundary,  that 
an  unavoidable    implication  arises 
from  them,  proving  a  survey.  Ham- 
ilton v.  Menor.  ii.  70 

20.  A  plaintiff  in  the  suit,  is  not  com- 
petent to  prove  the  execution  of  a 
deed,  to  which  he  was  a  party  with 
other  persons.    No  person  can  be 
admitted  to  prove  a  deed,  until  it 
appear  that  the  subscribing  witnes- 
ses are  dead,  or  not  to  be  had.   Les- 
see of  Peters  v.  Condeon.         ii.  80 

21.  A  deed  cannot  be  given  in  evi- 
dence, until  some  interest,  either  in 
law  or  equity,  is  shown  to  exist  in 
the  grantor.  Ibid. 

22.  Where  a  witness  is  living,  and 
within  the  jurisdiction  of  the  court, 
evidence  cannot  be  given  of   wh:it 
he  swore,  in  a  former  suit,  between 
the  parties.     Richardson  v.  Stew- 
art's Lessee.  ii.  84 

23.  The  deposition  of  a  witness  stated, 
that «'  the  clerk  of  W.  and  C.,  came 
to  the  house  of  the  plaintiff,  P. ,  and 
requested  that  P.   would  renew  a 
certain  note,  and  that  P.  agreed  to 
renew  it,  to  oblige   them.     Held, 
that  it  was  not  necessary  to  produce 
the  clerk  of  W.  and  C.  himself,  to 

grove  that  he  was  sent  by  W.  and 
.,  but  that  as  he  was  their  agent, 
his  sayings  and   doings   might  be 
proved.    Shift  Portland  v.  Lewis. 

ii.  197 

24.  The  witness  further  stated  that  P. 
gave  him  a  check,  payable  to  W. 
and  Co. ,  with  orders  not  to  deliver 
it  until  he  saw  that  the  note  had  been 
discounted  by  the  Bank  of  the  Uni- 
ted States.     Held  that  the  delivery 
of  the  check,  and  the  giving  of  the 
orders,  were  one  transaction,  and 
that  therefore  the  orders  were  ad- 
missible in  evidence.  Ibid. 

25.  Evidence  of  hand-writing  of  tho 
obligor  and  witness  to  a  bond  is  not 
admissible,  where  one  of  the  wit- 
nesses is  living  in  the  state,  though  in 
a  distant  country.  Hautz  v.  Rough. 
ii.  349. 

26.  A  recital  in  a  patent,  of  prior  con- 
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vmanccs,  without  other  proof,  is  not 
> me  of  the  existence  of  such 
conveyances,  against  a  person  claim- 
ing under  a  title   paramount,   anil 
who  has  had   adverse   possession. 
\ .  Ussee  of  Heth  frill,     ii.  350 

27.  The  confessions  of  a  person  under 
whom  defendant  claims  are  evidence 
of  the  contract  against  the  detend 
ant.    A  contract  may  be  proved  by 
circumstances,  as  well  as  by  express 
proof.  Baatler  v.  JVieily.         i 

28.  A  person  who  is  disinterested  may 
be  a  witness  to  prove  a   contract 
made  by  himself.  Smith  v.  Ruther- 
ford ii.  358 

29.  In  ejectment  for  lands  claimed  un- 
der a  will,  it  is  no  objection  to  giving 
in  evidence  papers  relating  to  tin- 
lands,  that  part  of  the  testator's  in- 
terest had  accrued  after  the  making 
of   the  will.     Burke  v.  Lenet  ojf 
Young.  ii.  :>n':i 

30.  The  bond  of  a  constable,  taken 
under  the  acts  of  1804  and  1810,  and 
not  acknowledged  in  court,  cannot 
be  read  in  evidence,  without  pro- 
curing the  subscribing  witness,  if 
alive.  Petit  v.  APJnam.        ii.  420 

31.  A  patent  is  evidence  to  show  that 
the  commonwealth  grunted  all  its 
right  to  the  persons  under  whom  the 
plaintiff  claims,  notwithstanding  it 
recites  a  conveyance  to  the  paten- 
tees that  does  not  otherwise  appear. 
Downing  v.  Gallagher.  ii.  455 

32.  It  srenu  the  rule  that  such  recital 
is  evidence   only   against   persons 
claiming  under  the  commonwealth, 
by  title  derived  after  the  date  of  the 
patent  does  not  apply  toa  defendant 
who  shows  no  title.  //////. 

33.  A  deed  dated  the  25th  of  March, 
1776,  was  acknowledged  before  I. 
C.,who  stiled  himself  "one  of  the 
justices  of  the'  Court  of  Common 
Pleas  for  the  county  of  Bedford;" 
the  acknowledgment  bore  no  date, 
and  stated  that  the  subscriber  ac- 
knowledged it.     The  land  lay  in  tin- 
county  of Bedford,  after  ward*  I  Inn 
tingdon,  then  Cambria,    field,  that 
MICU  deeds  was  properly  rejected  as 

<  \  I'l'-nt  <  .  Ibid. 

34.  Under  the  act   of  the  24th  of 
March,  1791,  a  commissioners' deed 
on  the  ale  of  land  for  taxes,  i*  not 
evidence,  if  it  is  not  proved  that  ten 
days'  notice  was  given  of  the  Mile  in 
three  or  more  of  the  most  public 
places  of  the  county  in  which  the 
lands  lie.  Blair  v.  Waggoner. 

ii,  472 

35.  A  declaration  by  a  person  under 


whom  the  piamtiit  claimed  land  as 

lu-ir,  th;it  he  h.ul  s,>ld  and  i 

the  land,   :nul  had   no  i  hum  to  it, 

UK-. ms  that  )u-  had  (.>n\e\rd  it  by 

writing;    and    i  annul    then-tun-    IK 

riven  in  evidence  !>\   tin-  defendant. 

without  proving  that  tin  u  \ 

lost.  AP  Donald  \.Campbelt.  n 

36.  Query,  If  by  other  «-s  idem  <  it  ap 
pear  that  u  parul  tomeyame  was 

meant,  uhether  such  con\«  s.n 

good  without  proof  of  possession,  or 
payment  of  money?  /A;</. 

37.  Proceedings  in  the  Orphans'  Court 
to  sell  land,  cannot  l><  t;i\  in  m  e\  i 
dcnce  without  piu\mr  title  m  tin 
person,  as  whose  propert)  the  lund 
was  sold.  Ibid. 

38.  In  an  action  of  dower,  cohubitat  n>n 

and  repntalinn,  .  •  |M  .  tally  of  an  an- 

cient  date,  aregoodc\i«!i  in  i  t(,  he- 
left  to  the  jury,  to  prove  a  manias*. 
Chambers  v.  Dickion,  U.  475 

39.  Where  a  power  wus  given  by  will 
to  several  executors  to  hell,  <,ne  •  i 

whom  reiniiinred,  and  an.  th<  i  urti- 

drd  to  convey,  and  received  t  he  pu  i 
chase  money,  and  the  \mdee  took 
posM-Wion,  evideiu  «•  ut  the  prior  and 
subsequent  declarations  of  the  act- 
ing  executors,  approving  and  ratify- 
ing the  sale,  is  admissible,  and  such 
circumstances  establish  a  pan. I  ml* 
upon  which  the  vendee  nwy  recover 
in  ejectment.  7'mjt'jr  v.  jidnnm. 

II.  534 

40.  Evidence  is  also  admissible  in  wicli 
case,  to  sin,.-.  ,t  |,.IP,I  .!•.•  i 

the  testator  with  the  \.  I.MI  • ,  ' 
the  land  on  the  same  t«-i ms  on  which 
the  executor  sold,  though  ID  u 
was  then  paid,  nor  pov»e$hion  <!<  Ii 
vered.  / 

41.  Hut  dc'cl»rations  made  by  th< 

dee  in  wii  i  taking  posses- 

sion, 'ImiM-iiM*-  in  his  own 

favour.  Ihiil. 

42.  The  proceedings  of  a  presbytery 

ftCSJofl    a  n.iniM.  i    ai<-   evidi-iict-  t- 

show  hU  <uspeni4on  or  removal;  but 
notthr  details  stated  in  tin  m  /<•«/ 
die  v.  Steven*. 

43.  Words  used  by  one  are  not  evi- 
dence against  another,  unles- 

are  proved  to  be  engaged  in  a 
inon  enterprise;  but  m  such  case 
they  are  cvidejice,  though  not  con- 
clusive.  Commonwealth  v.  J:< 

44.  What  a  witness,  who  has  been 
examined  for  the  commonwealth, 
has  been  heard  to  say  as  to  the  views 
and  intentions  of  the  prosecutors,  is 
not  evidence  where  he  is  not  shown 
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to  be  connected  with  the  prosecu- 
tors, and  the  evidence  is  not  offered 
to  discredit  him.  Ibid. 

45-  Query,  Whether  it  is  evidence  on 
any  ground  but  that  of  discrediting 
the  witness;  as  he  might  himself  be 
examined  as  to  such  views  and  in- 
tentions. Ibid. 

46.  On  the  trial  of  a  quo  tuarranto,  in 
which  the  issue  is  on  the  legality  of 
the  election,  evidence  may  be  given 
•of  conversations  and   transactions 
previous  to  the  election,  if  they  were 
connected  with,  and  might  have  an 
influence  on  it,  though  no  previous 
notice  thereof  has  been  given.  Com- 

.  monwealth  v.  Woeljier.  iii.  29 

47.  The  assent  of  the  parties  necessa- 
ry to  give  validity  to  an  assignment 
of  an  indenture  of  apprenticeship, 
must  be  certified  by  the  justice,  or 
at  least  expressed  in  writing  before 
him,  and  attached  to  the  instrument 
at  the  time  of  signing.    Parol  proof 
afterwards  will  not  suffice.    Com- 
monwealth v.  Jones.  iii.  158 

48.  An  entry  of  an  appointment  by  the 
governor,  made  in  the  register  kept 
by  the  secretary  of  the  common- 
wealth, is  good  evidence  of  such  ap- 
pointment. Moore  v.  Huston. 

iii.  169 

49.  A  class  list  and  inspection  roll, 
signed  and  affirmed  by  a  captain, 
and  returned  by  him,  is  good  evi- 
dence when  he  has  left  his  place  of 
abode,  and  cannot  be  found  after  a 
diligent  search.  Ibid. 

50.  The  plaintiff  averred  in  his  state- 
ment, that  the  single  bill  on  which 
he  claimed  was  assigned  by  himself, 
John  Adam  Lautermilch,  executor 
of  A.  to  B.,  who  re-assigned  to  the 
plaintiff;  on  non  estfactum,  a  single 
bill  agreeing  in  other  respects  with 
the  statement,  but  assigned  by  Adam 
Lautermilch,  "  agreeably  to  the  last 
willand  testament  of  A.,"  (it  being 
granted  that  the  plaintiff  was  A's. 
executor,)  is  evidence  to  the  jury  to 
determine  whether  Adam  Lauter- 
milch and  John  Adam  Lautermilch 
are  the  same  person.  Lautermilch 
v.  Kneagy. .  iii.  202 

51.  Where  one  of  the  subscribing  wit- 
nesses to  a  single  bill,  became  after- 
wards assignee  and  plaintiff,  and  the 
other  is  the  wife  of  the  obligor,  proof 
of  the  handwriting  of  the  plaintiff  is 
evidence  without  previous  proof  of 
the  handwriting  of  the  obligor.  Ibid. 

52.  In  a  suit  upon  an  award  for  damages 
done  to  the  plaintiff's  land,  between 
the  10th  of  August,  1785,  and  the 


4th  of  August,  1786,  the  defendant 
pleaded  a  former  recovery,  and  gave 
in  evidence  a  verdict  and  judgment 
between  the  same  parties  in  tres- 
pass, brought  by  the  plaintiff  for  the 
same  kind  of  damage,  stated  in  the 
declaration  in  the  suit  to  have  been 
done  on  the  10th  of  August,  1785, 
and  continued  from  thence  to  the 
.  3d  of  November,  1788:  held,  that 
the  plaintiff  might  show  by  parol 
evidence,  that  the  jury  in  that  ver- 
dict, did  not  include  the  damages 
don6  during  the  time  embraced  in 
the  award,  Haak  v.  Breidenbach. 
iii.  204 

53.  The  declarations  of  the  obligor, 
(who  has  become  insolvent,)  made 
in  the  absence  of  the  obligee,  are  not 
evidence  in  a  feigned  issue  between 
creditors  to  try  its  validity.   Wolfv. 
Carothers.  iii.  240 

54.  Evidence  is  not  admissible,    to 
show  that  one  of  the  devisees  had 
by  various  discourses,  intimated  that 
he  had  procured  the  will  to  be  made, 
and  that  it  was  r~ead  to  him,  and  that 
he  had  given  the  reason  why  his  bro- 
thers and  sisters  got  so  small  a  por- 
tion. Miller  v.  Miller.  iii.  267 

55.  Query,  Whether  declarations  by- 
one  of  the  devisees  in  a  will,  are  evi- 
dence against  the  other  devisees? 

Ibid. 

56.  In   ejectment,  evidence  may  be 
given  to  show  that  the  plaintiff  arti- 
cled to  sell  the  land  to  a  third  per- 
son, and  afterwards  recovered  from 
him  in  ejectment,  for  the  purpose 
of  showing  a  possession  in  the  plain- 
tiff. Vanhorn  v.  Frick.  iii.  278 

57.  The  declarations  of  a  person,  that 
he  was  authorized,  by  power  of  at 
torney  from  the  plaintiff,  to  sell  the 
land,  are  not  evidence  of  such  pow- 
er; it  should  be  produced,  or  its  ex- 
istence and  loss  proved.  Ibid. 

58.  But  they  might  be  evidence  to  show 
that  the  plaintiff  had  acted  such  a 
part  as  to  preclude  him  in  equity 
from  recovering  the  land.          Ibid. 

59.  Parol  evidence  of  a  trial  or  judg- 
ment is  improper;  but  it  is  admissi- 
sible  to  prove  payment  after  judg- 
ment. Ibid. 

60.  An  offer  by  the  defendant  to  com- 
promise, not  accepted  by  his  adver- 
sary, is  not  evidence  against  him. 
Slocum  v.  Perkins.  iii.  295 

61.  Letters  written  by  the  defendant's 
intestate  to  the  plaintiff's  intestate, 
and  the  plaintiff  jointly,  and  to  the 
plaintiff  separately,  which  seeming- 
ly indicate  a  joint  debt,  but  not  con- 
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clusiveiy,  are  admissible  in  evidence 
in  a  suit  for  money  paid  by  the  plain- 
tiH  's  intestate  to  the  use  of  the  de- 
fendant's intestate.  Ash  v.  Patton. 
iii.  300 

62.  An  entry  in  a  private  memoran- 
dum book,  or  docket  of  the  sheriff, 
is  not  evidence  that  land  was  struck 
off  to  a  particular  person  at  a  she- 
riff's sale.  Salmon  v.  Ranee,  iii.  311 

63.  Evidence  properly  of  a  rebutting 
nature  may  be  given  in  anticipation, 
if  the  court  permit  it.  Ibid. 

64.  A  person  may  testify  to  his  know- 
ledge of  the  general  character  for 
truth  of  a  witness,  which  he  has  de- 
rived from  common  report.  Kimmel 
v.  Kimmel.  iii.  336 

6.5.  The  minutes  of  the  board  of  pro- 
perty are  not  evidence  of  any  fact, 
but  what  passes  immediately  before 
them.  Deal  v.  M'Cormick.  iii.  343 

66.  An  acknowledgment  of  a  payment 
of  the  purchase  money  in  the  body 
of  a  deed,  and  a  receipt  indorsed, 
are  not  conclusive  evidence  of  such 
payment,  nor  a  bar  to  a  suit  for  the 
same.   Hamilton  v.  M'Guire. 

iii.  355 

67.  When  the  narr.  in  covenant  stated 
that  the  defendant,  in  consideration 
of  one  hundred  pounds  paid  him  by 
the  plaintiff,  covenanted  to  warrant 
certain  lands,  that  the  plaintiff  paid 
the  one  hundred  pounds,  but  the  de- 
fendant had  no  title,  held,  that  the 
plaintiff  could  not  give  in  evidence  a 
deed  from  him  to  the  defendant, 
showing  that  the  plaintiff  had  given 
for  the  land  other  land,  and  proper- 
ty of  much  greater  value  than  one 
hundred  pounds.  Clarke  \.  M'slnul- 
ty.  iii.  364 

68.  The  decisions  of  the  board  of  pro- 
perty are  received  in  evidence,  but 
are  not  conclusive  as  to  law  or  fact. 
Carothers  v.  Lessee  of  Dunning. 

iii.  373 

69.  The  plaintiff  declared  in  covenant, 
on  articles  of  agreement,  by  which 
lie  was  to  deliver  a  deed  to  the  de- 
fendant on  the  27th  of  May,  1812, 
which  was  then  and  there  accepted 
by  the  defendant,  but  the  defendant 
had  .not  paid  the  money  due  on  the 
1st  of  May,  1813;  held,  that  the  time 
of  making  the  deed  was  not  mate- 
rial; and  that  the  plaintiff  could  not 
give  in  evidence  that  he  delivered  a 
deed,  dated  the  3d  of  May,  1813, 
which  was  accepted  by  the  defend- 
ant.  Coofier  v.  Jordan.  iii.  564 

70.  When  the  time  of  doing  a  tiling  is 
immaterial,  evidence  of  doing  it  on 
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a  different  day  is  admissible:  other- 
wise when  it  is  material.  Ibid. 

71.  A  book  of  original  entries,  verified 
by  the  oaths  ot  the  party,  is  good 
evidence  to  prove  the  sale  and  deli- 
very of  lime,  and  it  is  not  necessary 
to  fortify  the  book  by  the  oath  of  the 
carters  by  whom  the  lime  was  re- 
ceived to  be  delivered.   Gurren  v. 
Crawford.  iv.    . 

72.  If  a  book  appear  on  inspection,  or 
the  examination  of  the  party  by  the 
court,  not  to  be  a  book  of  original 
entries,  the  court  may  reject  it  as  in- 
competent    If  this  does  not  clearly 
appear,  it  must  be  submitted  to  the 
jury  to  decide  on.  Ibid. 

73.  In  an  action  for  the  malicious  abuse 
of  legal  process,  the  plaintiff  may, 
in  support  of  his  declaration,  give 
parol  evidence  of  an  agreement  not 
to  issue  execution  oti  a  judgment,  on 
a  bond  with  wan-ant  of  attorney, 
without  notice;  but  whether  such  an 
agreement  is  a  good  cause  of  action 
is  another  matter,  of  which  the  de- 
fendant may  avail  himself  by  de- 
murrer, or  by  motion  in  arrest  of 
judgment.  Somnerv.  lf-''i/f.        iv.  19 

74.  On  the  trial  of  an  indictment  for 
selling  spirituous  liquors,  without  li- 
cense in  the  city  of  Philadelphia,  a 
taxable  inhabitant  of  the  city  is  a 
competent  witness;  but  one  who  has 
been  actually  taxed  is  not  compe- 
tent. Commonwealth  v.  Baird. 

iv.  141 

75.  A  certificate  under  the  seal  of  the 
secretary  of  the  land-office,  that  he 
had  carefully  searched  for  a  certain 
warrant,  and  the  same  could  not  be 
found,  is  legal  evidence.    Weidman 
v.  Kohr.  iv.  874 

76.  The  declarations  of  the  pet-son  un- 
der whom  the  plaintiff  derived  his 
title,  made  during  the  time  when  he 
owned  the  land  claimed  by  the  plain- 
tiff, that  his  wan-ant  and  survey  did 
not  cover  the  land  in  dispute,  an-, 
evidence.  Ibid. 

77.  Recitals  in  a  patent  are  not  evi- 
dence against  a  person  claiming  un- 
der the  commonwealth  by  title  prior 
to  the  patent.  Ibid. 

78.  The  notes  taken  by  counsel,  of  the 
testimony  of   a   deceased   witness. 
supported  merely  by  his  oath,  that 
he  believes  that  he  took  down  what 
the  witness  said  as  it  fell  from  him, 
hut  has  no  recollection  of  what  he 
said,  except  from  his  notes,  cannct 
be  received  in  evidence  on  a  subse- 
quent trial   ri   the  same   r.auFe   t  > 
2  T 
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prove  what  the    witness  testified. 
L'ightner  v.  Wike.  \\.  203 

79.  The  declarations  of  a  person  who 
is  named  an  executor  and  devisee, 
in  a  paper  purporting  to  be  a  testa- 
ment and  last  will,  are  not  evidence 
in  a  suit  to  which  he  is  a  party,  re- 
specting the  validity  of  such  a  paper 
as  a  will.  Ibid. 

80.  Where  the  defendant  gave  evidence 
to  prove  communications  of  a  very 
confidential  nature,  by  a  testator  to 
a  witness,  it  was  held  that  evidence 
cf  declarations  by  the  testator  to  an- 
other witness,  tending  to  show  that 
the  first  witness  Avas  not  upon  the 
terms  of  friendship  and  confidence 
with  the  testator  which  he  pretend- 
ed to  be,  was  admissible.  Ibid. 

81.  The  record  of  proceedings  before 
two  justices  and  twelve  freeholders, 
under  the  landlord  and  tenant  law, 
is  not  conclusive  evidence  of  the  facts 
found  by  their  inquisition;  but  the 
truth  of  them  may  be  traversed  in 
an  ejectment  brought  by  the  tenant 
to  try  the  title.   Galbraith  v.  Black. 

iv.  207 

82.  In  general,  evidence  is  not  admit- 
ted to  contradict  a  record ;  but  where 
issue  is  joined  on  a  special  declara- 
tion in  asstim/iRit,  the  plaintiff  may 
give  evidence  in  support  of  his  case, 
though  it  may  be  inconsistent  with 
the  record  of  another  action  brought 
by  him  against  the  same  defendant; 
but  the  effect  of  the  evidence,  when 
given,  is  to  be  decided  by  the  court. 
Hess  v.  Keeble.  iv.  246 

83.  In  an  action  to  recover  compensa- 
tion for  services  as  a  housekeeper, 
and  for  goods  sold  and  delivered, 
evidence  that  the  plaintiff  was  guilty 
of  malfeazance  in  the  execution  of 
her  trust,  and  embezzled  the  goods 
of  the  defendant,  is  not  admissible 
by  way  of  set-off;  but  it  may  be  re- 
ceived under  the  plea  of  non-as- 
sumfisit  to  defeat  the  action.  Heck 
v.  Shcner.  iv.  249 

84.  Recitals  of  the  title  in  a  patent 
from  the  warrantee,  down  to  the  pa- 
tentee, are  evidence  against  a  de- 
fendant who    relies    on    possession 
alone,  and  shows  no  title.  Whittnire 
v.  Na/iier.  iv.  290 

85.  The  probate  of  one  of  the  witnesses 
to  a  deed  certified  by  a  judge,  but 
not  under  his  seal,  is  sufficient. 

Ibid. 

86.  The  acts  of  a  deputy  surveyor, 
done  in  the  course  of  his  official  duty, 
are  evidence  to  show  for  whom  he 
Jfcade  a  snrvev;  hut  acts  which  are 


not  official,  are  not  admissible.  Yin- 
cent  v.  The  Lessee  ofHvff.      iv.  298 

87.  A  deposition  taken  under  a  rule  of 
court  without  notice  to  the  opposite 
party  cannot  be  read  in  evidence, 
though  a  person  having  an  interest 
in  the  subject  of  the  dispute,  attend, 
without  authority,  and  cross-exa- 
mine the  witness.  Ibid. 

88.  The  docket  entries  of  the  protho- 
notary  are  not  evidence  of  the  issu- 
ing, service,  and  return  of  a  writ. 
They  are  merely  minutes  of  the  offi- 
cer; and  the  writ  itself,  with  the  re- 
turn indorsed  on  it,  should  be  pi'o- 
duced.  Ibid. 

89.  When  a  deposition  is  to  be  taken 
before  a  justice  of  the  peace  on  the 
interrogatories,  it  is  his  duty  to  put 
the  interrogatories  separately  to  the 
witness,  and  obtain  a  distinct  answer 
to  each;  and  if  the  witness  refuse  to 
answer,  he  should  certify  that  fact 
at  the  foot  of  the  deposition.  If  these 
things  be  not  done,  the  deposition 
cannot  be  read  in  evidence.       Ibid. 

90.  If  one  party  prove  by  evidence  ;i 
witness  to  be  interested,  the  witness 
cannot  purge  himself  of  the  interest 
by  his  own  oath.  Ibid. 

91.  A  release  by  a  tenant  in  possession 
of  all  his  interest  in  the  land,  will 
not  make  him  a  competent  witness 
for  his  landlord;  because  he  is  inte- 
rested in  supporting  the  title  under 
which  he  holds  possession.     Upon 
the  same  principle,  evidence  tlu.t 
the  title  is  vested  in  another  perron, 
will  not  make  him  competent,  be- 
cause, if  the  plaintiff  should  recover, 
he  is  liable  to  be  turned  out  of  pos- 
session. Ibid. 

92.  In  an  action  of  debt  on  bond,  it 
was  held  that  under  the  plea  of  pay- 
ment, with  leave  to  give  the  special 
mutter  in  evidence,  the  defendant 
might  prove  that  the  plaintiff  had 
agreed,  that  certain  monies  to  be 
paid  by  the  defendant  should  be  de- 
ducted from  the  amount  of  the  bond, 
and  that  he  had  paid  them  without 
having  given  the  notice  of  a  spe- 
cial matter  required  by  the  llth  rule 
of  the  Court  of  Common  Pleas  of 
Columbia  county.  Jlryson  v.  Kerr. 

iv.  303 

93.  If  a  witness  reside  out  of  the  state, 
what  he  swore  on  a  former  trial  be- 
tween the  same  parties,  where  the 
same  point  was  in  issue,  may  be  given 
in  evidence.  Mac-ill  v.  Kuuffman. 

iv.  S17 

94.  The  acts  and  declarations  of  trus- 
tees and  agents  of  a  congregation,  ia 
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their  official  capacities,  both  before 
and  after  its  incorporation,  are  evi- 
dence against  those  whom  they  re- 
present. But  their  confessions,  made 
not  in  the  transaction  of  the  business 
of  their  principal,  are  not  evidence. 

Ibid. 

95.  A  warrant  was  taken  out  and  paid 
for  by  a  father,  in  the  name  01  his 
sons,  and  on  ejectment  brought,  the 
question  being  whether  the  warrant 
was  designed  by  the  father  as  an 
advancement  to  his  sons,  or  whether 
a  trust  resulted  to  him ;  it  was  decid- 
ed, that  evidence  might  be  given  of 
nets  of  ownership  on  the  land  by  the 
father,  and  of  declarations  to  explain 
those  acts,  in  order  to  rebut  the  pre- 
sumption that  the  land  was  intended 
as  an  advancement.  Sam/ison  v. 
Samfison.  iv.  329 

06.  Where  the  question  was,  for  which 
of  two  persons,  bearing  the  same 
name,  a  warrant  was  designed;  the 
court  held,  that  a  party  might,  to 
show  for  whom  it  was  intended, 
give  in  evidence  his  own  acts  and 
declarations,  down  to  the  period  of 
its  date.  Sam/ison  v.  Hall,  iv.  337 

97.  Recitals  of  ntesne  conveyances  in 
a  patent,  of  an  earlier  date  than  the 
return  of  a  survey,  which  has  been 
protracted  on  paper,  are  evidence  to 
show  that  the  interest  of  the  war- 
rantee is  vested    in  the  patentee. 
•Diffffs  v.  Downing.  iv.  348 

98.  The  rule  which  precludes  a  man 
from  giving  evidence  to  destroy  a 

Eaper,  to  which  he  has  given  credit 
y  affixing  his  name,  is  confined  to 
commercial  negotiable  instruments, 
actually  negotiable  in  the  usual 
course  of  business.  Baird  v.  Coc/i- 
ran.  iv.  397 

99.  In  an  action  for  a  libel  on  the  plain- 
tiff, contained  in  an  affidavit  made  by 
the  defendant,  and  sent  to  the  gover- 
nor, relative  to  the  plaintiff's  official 
conduct,  in  an  office  held  at  the  go- 
vernor's will,  the  want  of  probable 
cause  in  the  defendant,  may  be  left 
to  the  jurv  as  evidence  of  malice. 
Gray  v.  Pentland.  iv.  420 

100.  The  proof  of  the  fact  from  which 
malice  is  to  be  inferred,  lies  on  the 
plaintiff.  Ibid. 

101.  Tak'mg  a  warrant  for,  and  hav- 
ing a  survey  made,  but  not  returned, 
of  a  less  quantity  than  a  settler  is 
entitled  to,  is  not  conclusive  evi- 
dence of  an  intention  to  abandon  the 
part  not  included;  it  is  a  circum- 
stance which   may    be  explained. 
Whether  or  not  there  has  been  an 


abandonment,  is  a  fact  which  the 
jury  from  a  view  of  the  whole  case. 
are  to  determine.  Porter  v.  M'll- 
roy.  iv.  436 

102.  The  draft  of  a  deputy  surveyor, 
is  only  firima  facie  evidence  of  the 
situation  of  an  adjoining  tract,  for 
which  it  calls  as  a  boundary.    Gra- 
ham v.  Moore.  iv.  467 

103.  The  declarations  of  a  party,  that 
a  contract  was  fair,  are  evidence, 
but  not  conclusive,  that  the  transac- 
tion was  not  fraudulent.    Duncan  v. 
M(Cul!oc/i.  iv.  463 

104.  On  the  trial  of  a  feigned  issue  of 
dnnsavit  vel  non,  the  declarations 
of  a  devisee,  not  a  party  to  the  suit, 
cannot  be  received  in  evidence  to 
invalidate  the  instrument  set  up  as 
a  last  will.    Bovard  v.  Wallace. 

iv.  499 

105.  A  witness,  to  refresh  his  memo- 
ry, may,  with  the  consent  of  the  par- 
ties, read  a  copy  of  a  deposition  to 
which  he  has  formerly  sworn.    But 
if  the  contents  of  a  paper,  purport- 
ing to  be  a  copy  of  the  former  depo- 
sition, be  copied  into  the  deposition 
he  is  about  to  make,  and  he  swear  to 
it,  without  recollecting,  at  the  time, 
all  the  matters  contained  in  the  for- 
mer deposition,  it  cannot  be  received 
in  evidence.    But  the  answers  of  the 
witness  to  the  questions  put  by  either 
party,  at  the  time  of  talcing  the  last 
deposition,  are  evidence.  Ibid. 

106.  Evidence  is  not  to  be  considered 
secondary,  nnless  it  carries  with  it 
an  indication  that   better  remains 
behind.   Cutbush  v.  Gilbert,  iv.  551 

107.  Receipts  by  third  persons,  are 
not  evidence  to4  prove  payments. 
The  persons  who  gave  the  receipts 
should  be  produced.  Ibid. 

108.  If,  after  the  plaintiff  has  closed 
his  evidence,  without  having  made 
out  such  a  case  as  will  entitle  him 
tn  recover,  the  defendant  gives  tes- 
timony, the  plaintiff  may  give  evi- 
dence to  rebut  that  of  the  defendant, 
although,  by  so  doing,  he  supplies 
the  defects  of  his  case,  as  origjnally 
proved.  Ibid. 

109.  Transfers   of  an    improvement 
right,  accompanied  by  possession, 
exceeding  thirty  years,  prove  them- 
selves.    Healy  v.  Mrjul.         v.  181 

110.  In  slander,  the  defendant  cannot 
give  evidence  to  prove  that  he  had 
been  in  the  habit  of  relating  the  cir- 
cumstances in  a  manner  different,  in 
some  essential  respects,  from  that 
charged  in  the  declaration,  though 
he  has  first  proved  that  such  rela- 
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t ion  of  the  circumstances  was  true. 
.   Willis  v.  Church.  v.  190 

111.  In  an  action  on  single  bills,  given 
for  the  purchase  money  of  land,  the 
plaintift  may  give  in  evidence  a  re- 
lease of  an  outstanding  title  of  dower, 
bearing  date  after  the  commence- 
ment of  the  suit.  Hart  v.  The  Exe- 
cutors of  Porter.  v.  201 

1 12.  On  the  trial  of  an  issue  upon  a 
will,    impeached    on    the    ground 
of  an   imbecility    in  the  testator, 
and  fraud   and   imposition  of  the 
principal    devisee,    after    evidence 
given  that  the  testator  was  under  the 
control  of  that  devisee,  and  that 
the  cause  of  his  displeasure  against 
a  son,  whom  he  almost  disinherited, 
was  the  supposed  extravagance  oi" 
his  son's  wife,  and  that  the  princi- 
pal devisee  had  made  representations 
to  the  devisor  to  that  effect,  held, 
that  evidence  of  the  general  good 
character  and  conduct  of  the  wife, 
•was  admissible.  Dktrick  v.  Dietrich. 

v.  207 

113.  The  certificate  of  the  register  of 
wills,  that  a  will  of  lands  had  been 
duly  proved,  and  approved  before 
him,  and  a  copy  thereof  was  annex- 
ed, is  firima  facie  evidence  of  such 
will,  though  a  copy  of  the  probate  is 
not  set  out.  Logan  v.  Watts,  v.  212 

114.  In  a  suit  between  A.  and  B.,  the 
book  of  original  entries  of  C.  is  not 
evidence  to  show  a  collateral  fact, 
as  that  A.  was  charged  by  C.,  as 
partner  in  a  certain  house.    Juniata 
Bank  v.  Broivn,  jr.  v.  226 

1 15.  In  a  suit  on  a  promissory  note, 
under  the  plea  of  payment,  the  de- 
fendant claimed  deductions,  on  the 
ground  of  fraud  in  the  plaintiff,  in 
an  under  estimate  of  the  debts  due 
by  a  partnership  concern,  for  an  in- 
terest in  which  the  note  was  given. 
Held,  that  the  plaintift,  to  show  that 
it  was  a  mistake  in  the  estimate  and 
not  fraud,  may  give  evidence  of  the 
omission  in  such  estimate,  of  proper- 
ty belonging  to  the  partnership. 

Ibid. 

116.  A  commissioner's    de'ed,  under 
their  common  seal,  is  no  evidence  of 
title;  but  it  is  an  evidence  for  the 
purpose  of  showing  that  one,  who 
was  proved  to  have  betn  in  posses- 
sion, held  adversely  to  the  plaintiff, 
in  a  case  where  the  defendent  relies 
on  the  statute  of  limitations  as  a  de- 
fence.    M'Coy  v.  The  Trustees  of 
Dickemon  College.  v.  254 

117.  Where  the  defendant  set  up  a 
possession  of  twenty-one  yiars,  un- 


der the  act  of  limitations,  and  gives 
evidence  of  a  possession  by  A. ,  he 
may  give  evidence  to  show  that 
A.  held  adversely  to  the  plaintiff, 
though  he  has  not  previously  proved 
the  connection  of  his  possession  with 
his  own.  Ibid. 

118.  The  declarations  of  a  party,  that 
he  did  not  buy  the  lands  in  dispute, 
are  evidence  against  him,  but  are 
not  a  positive  bar  in  equity.  Swart  z 
v.  Moore.  v.  257 

119.  Notwithstanding    evidence    has 
been  given  on  the  part  of  the  defen- 
dant, of  declarations  made  by  a  per- 
son under  whom  the  plaintiffs  claim, 
it  is  not  competent  to  the  plaintiffs 
to  give  in  evidence  other  declara- 
tions by  the  same  person,  on  other 
occasions.     M'Pcak  v.  Hutchinson. 

\.  295 

120.  It  seems  that  the  decree  of  the 
Orphans'  Court,  for  the  sale  of  lands, 
made  at  the  instance  of  the  vendee's 
children,  is  admissible  on  behalf  of 
those  claiming  adversely  to  the  ven- 
dor and  vendee,  to  corroborate  the 
declarations  of  the  vendor,  that  he 
had  sold  to  the  vendee.  Ibid. 

121.  A  sheriff's  deed  is  not  evidence, 
without  producing  the  judgment  and 
execution.      Weyand  v.  Tifiton. 

\.  332 

122.  Where  a  husband  agrees  to  con- 
vey land,  but  does  not  covenant  that 
his  wife  shall  join  in  the  conveyance, 
her  declarations  that  she  never  would 
execute  a  deed  for  the  land,  are  not 
admissible  in  evidence,  in  a  suit  upon 
a  bond,  given  to  the  husband  in  con- 
sideration of  the  sale  of  such  land. 
Brotherton  v.  Haslet.  v.  354 

123.  In  assumpsit,  for' money  had  and 
received,  the  defendant  cannot  give 
evidence  of  his  general  character, 
though  he  is  incidentally  charged 
with  committing  a  particular  fraud. 
JVasAv.  Gilkeson.  v.  352 

124.  If  such  evidence  be  admitted, 
the  error  is  not  cured,  by  the  court's 
telling  the  jury,  before  the  bill  of 
exceptions  is  actually  signed,  that 
they  ought  to  pay  no  regard  to  it. 

Ibid. 

125.  To  prove  a  lost  receipt,  attested 
by  a  subscribing  witness,  the  attest- 
ing witness  must  himself  Reproduc- 
ed, or  the  omission  so  to  do  must  be 
supplied  in  the  same  manner  as  if 
the  paper  were  produced. 

126.  rarol  evidence  is  admissible  in  a 
suit  by  the  indorsee  against  the  in- 
dorser  of  a  note,  indorsed  in  blank, 
to  show,  that  at  the  time  of  the  in-- 
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dorsement,  the  indorsee  received 
the  note,  under  an  agreement  that 
he  should  not  have  recourse  upon  it 
to  the  indorser.  Hill  v.  Ely,  v.  363 

1J7.  The  plaintiff  may  give  in  evi- 
dence, on  non-assumpsit,  that  the 
plaintiff  is  an  insolvent  debtor,  and 
that  his  property  has  been  assigned 
to  trustees,  lor  the  use  of  his  credi- 
tors. Kennedy  v.  Ferrea.  v-  394 

128.  A  book,  kept  by  a  forge  master, 
for  the  purpose  of  settling  with  his 
workmen,   in   •which    are    entered 
their  names,  the  quantity  of  iron  de- 
livered, the  date,  and  sometimes  the 
price,  is  not  such  a  book  of  original 
entries  as  is  evidence  against  a  pur- 
chaser of  iron,  though  it  contains  also 
the  names  of  purchasers.  Rogers  v. 
Old.  v.  404 

129.  It  seems  parol  evidence  is  admis- 
sible of  what  passed  at  the  time  of 
the  execution  of  deeds,  and  to  show 
fraud,  mistake,  or  trust,  or  matters 
not  inconsistent  with  the  deed,  but 
not  to  prove  conversations  between 
the  parties,  the  day  before  the  exe- 
cution thereof,  in  order  to  vary  their 
engagements.   Cozens  v.  Stevenson. 

T.  421 

130.  Where   the   issue  joined,  was, 
whether  the  plaintiff  had  a  patent 
right,  dated  the  17th  of  November, 
1810,  for  "a  steam  still,  and  water 
boiler,"  evidence  of  a  patent,  dated 
the  16th  of  January,  1811,  for  "a 
water  boiler,  and  steam  still,"  is  ad- 
missible.    Bellas  v.  Hays.      v.  427 

131.  A  printed  copy  of  the  Irish  sta- 
tutes, with  the  oath  of  a  barrister  in 
Ireland,  that  he  had  received  them 
of  the  king's  printer  in    Ireland, 
and  that  they    are  good  evidence 
there,  are  evidence  to  show  the  law 
of  Ireland.  Jones  v.  Maffet.    v.  523 

132.  Whenever  the  issue  is  directly 
on  the  authenticity  of  an  instrument, 
the  court  are  bound,  if  there  is  the 
smallest  evidence  of  its  execution, 
to  permit  it  to  go  to  the  jury,  who 
are  the  only  proper  judges  of  the 
fact.      President,    Managers,    and 
Company  of  the  Berks  and  Dau- 
phin Turnpike  Road  v.  Myers. 

vi.  12 

133.  In  trespass,  for  killing  a  dog,  the 
plaintiff,  to  increase  the  damages, 
gave  evidence  of  the  qualities  and 
value  of  the  dog.     It  was  field,  that 
the  plaintiff  might,  in  order  to  re- 
duce the  damages,  prove,  under  the 
general    issue,  that   the   dog  was 
really  of  little  value,  and  was  addict- 


ed to  worrying  and  killing  sheep. 
/xv/rr  v.  Stork.  vi.  34 


134.  Whatever  will,  in  equity  and  con- 
science, preclude  the  recovery  of 
the  plaintiff,  may  in  case,  be  given 
in  evidence  under  the  general  issue. 
Grcenwalt  and  others  v.   Horner 
and  others.  vi.  71 

135.  One  who  has  conveyed  land,  sub- 
ject to  a  right  of  way,  with  general 
warranty,  is  a  competent  witness  for 
the  defendant,  in  an  action'  for  dis- 
turbing the  right,  to  prove  an  agree- 
ment tor  the  removal  of  the  road  on 
a  certain  event.  Ibid. 

136.  The  whole  of  the  proceedings, 
before  the  board  of  property,  are 
admissible  in  evidence,  in  a  court  of 
law;  but  they  are  to  be  allowed  no 
more  weight  than  the  court  and  jury 
think  them  entitled  to;  and  if  they 
appear  to  have  been  ex  pane,  they 
are  to  pay  little   regard  to  them. 
The  facts  recited  in  such  proceed- 
ings, are  not  to  be  taken  as  proved, 
but  the  practice  is,  to   suffer  the 
whole  to  be  read  on  trials  at  law. 
White  and  another  v.  The  Lessee  of 
Kyle.  vi.  107 

137.  The  rule  which  renders  incompe- 
tent, a  person  whose  evidence  tends 
to  impugn  an  instrument  which  he 
has    sanctioned    by.  his  signature, 
though  not  interested  in  the  event  of 
the  suit,  is  confined  to  instruments 
strictly  negotiable,  which  have  been 
actually    negotiated    in   the    usual 
course  of  mercantile  business.  Hop- 
burn  v.  Cassel.  vi.  113 

138.  An  ex  parte  deposition   before 
the  board  of  property  may  be  read 
to  the  jury  by  the    party   against 
whom  the  decision  of  the  board  is 
given    in    evidence,    to   show   the 
grounds  on  which  they  proceeded. 
Gonzalus  and  another  v.  Hoover 
and  another.  vi.  118 

139.  An  entry  respecting  the  age  of  a 
child,  in  a  book  called  the  family 
bible,  in  the  handwriting  of  the  bro- 
ther of  the  child;  and  supported  by 
his  oath,  that  by  the  direction  of  his 
deceased  father,  he  copied  that  and 
other  entries  respecting  the  ages  of 
the  family,  from  another  book  in 
which  toe  original  entries  were  made 
in  his  father's  handwriting,  without 
accounting  for  the  non-production  of 
the  book  in  which  the  original  entries 
were  made,  is  not  evidence.    Curtis 
and  another  v.  Patton  and  others. 

vi.  135 

140.  The  draft  of  a  survey  found  in 
the  office  of  the  surveyor  of  the  dis- 
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trict,  purporting  to  have  been  made 
by  J.  H.,/0?-  the  firofier  deputy,  a. 
survey  returned  thereon  by  the  sur- 
veyor general,  and  a  patent  issued  in 
pursuance  of  it,  were  held  to  be  ad- 
missible in  evidence,  where  it  ap- 
peared that  J.  H.,  without  a  general 
deputation  or  a  special  authority  to 
make  the  particular  survey  had,  for 
many  years  been  in  the  habit  of 
making  surveys  for  the  surveyor  of 
the  district,  who  received  his  sur- 
veys, and  returned  them  to  the  sur- 
veyor general  as  official  acts.  Surd 
and  another  v.  Seabold.  vi.  137 

141.  A  paper  signed  by  a  clerk,  stat- 
ing that  at  some  previous  time,   he 
had  received  certain  goods,  being 
more  in  the  nature  of  a  certificate 
than    a   receipt,    is  not    evidence. 
Glascr  v.  Ran.  vi.  206 

142.  The  copy  of  a  warrant,  not  un- 
der seal,  sent  by  the  surveyor  gene- 
ral to  the  deputy  surveyor  of  the  dis- 
trict, with  an  order  to  execute  the 
warrant,  is  evidence.  Motz  v.  Bo- 
lard,  vi.  210 

143.  Every  paper  found  in  the  office 
of  a  deputy  surveyor,  is  not  to  be 
deemed  official;  but  all  papers  found 
among  his  office-papers  may  be  fair- 
ly presumed  to  be  official  (unless 
the  contrary  appear)  provided  there 
were  any  orders  in  his  hands,  to  the 
execution  of  which  the  papers  in 
question  might  relate:  where  there- 
fore a  deputy  surveyor  had  in  his 
hands  an  application  for  300  acres, 
and  awarrantfor  100  acres  belonging 
to  C.  on  which  no  surveys  had  been 
returned,  a  draft  of  1492  acres,  made 
by  the  deputy  surveyor  and  found  in 
his  office,  which  did  not  appear  to 
represent  a  survey  on  either  the  ap- 
plication or  the  warrant,  but  to  be 
an  outline  of  all  the  lands  claimed  by 
C.,   comprehending  those  claimed 
under  the  application  and  warrant, 
and  noting  the  interferences  of  other 
rights,  without  mentioning  the  right 
under    which    the    adverse   party 
claimed,  was  held  to  be  a  proper 
paper  to  be  submitted  to  the  jury, 
who  should  give  it  such  weight  as  in 
their  judgment  it  might  be  entitled 
to.  Miller  and  another  v.  'Carothers 
and  others.  vi.  215 

144.  Where   there  were  three  sub- 
scribing witnesses  to*  a  will  devising 
lands,  one  of  whom  only  appeared 
before  the  register  and  proved  the 
will  in  the  usual  form,  after  which 
he  died,  another  of  whom  was  a  de- 
visee and  a  party  to  the  suit,  and  the 


third  was  dead  and  his  hand-writing 
could  not  be  proved,  it  was  held  that 
evidence  might  be  given  of  the 
hand- writing  of  the  testator,  which, 
together  with  the  oath  of  the  witness 
before  the  register,  was  deemed 
sufficient  proof  of  the  execution  of 
the  will. 

145.  If  evidence  be  offered  in  so  vague 
and  uncertain  a  manner,  that  it  is 
impossible  to  know  what  it  is  in- 
tended to  prove  it  ought  to  be  re- 
jected. Duncan  v.Findlay.     vi.  235 

146.  Under  the  plea  of  justification  in 
an  action  fora  libel  charging    the 
plaintiff  with  being  a  liar,  the  re- 
cord of  an  action  of  slander  in  which 
the  defendant  and  his   wife  were 
plaintiffs  and  the  plaintiff  defendant, 
for  slanderous  words  spoken  of  the 
wife,  to  which  the  plea  was,  not 
guilty  merely,  and  in  which  the  jury 
found  for  tlie  plaintiffs,  cannot  be 
given  in  evidence  to  prove  Vnefals- 
'/iood  of   the  words  spoken  ot  the 
wife;  but  it  seems  that  it  might  be 
received  to  prove  the  njieaking  of 
the  words  for  which  the  suit  was 
brought.     Maganran  v.  Patterson. 

vi.  278 

147.  Query,  Whether  such  a  record 
would  be  inadmissible  on  the  ground 
of  being  between  different  parties? 

Ibid. 

148.  A   paper  handed  upon   request 
to  the  opposite  counsel,  and  inspect- 
ed by  him,  does  not  in  consequence 
thereof  become  evidence  for  both 
parties.    Farmers'  and  Mechanics' 
Bank  v.  Israel.  vi.  293 

149.  A  letter  of  instruction  written  by 
the  defendant  to  his  supercargo,  stat- 
ing that   A.   who    had  purchased 
goods  of  the  defendant,  and  shipped 
them  by  the  same  supercargo,  had 
agreed  that  the  return  of  his  adven- 
ture should  be  addressed  to  him  as  a 
guarantee  for  the  payment  of  the 
notes  which  A.  was  to  give  for  the 
amount  of  the  goods  he  had  sold  him, 
is  not  evidence  in  an  action  by  the 
assignees  of  A.  to  prove  such  agree- 
ment, though  A's.  letter  of  instruc- 
tions,   touching  his  own  goods,  be 
previously  given  in  evidence.    Ja- 
coby  and  others  v.  Lauseatt,  vi.  300 

150.  What  is  sufficient  proof  of  the 
execution  of  a  bond  to  entitle  it  to 
go  to  the  jury.   Sigfried  v.  I^evan. 

vi.  308 

151.  The  protest  of  a  notary  public 
under  his  official  seal,  certifying  that 
he  had  given  notice  to  the  indorsev 
of  a  promissory  note   of  non-pay- 
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metit  by  the  drawer,  is  evidence  of 
such  notice;  and  if  it  appear  from 
other  evidence  that  the  notice  was 
not  given  by  himself  personally;  and 
that  he  had  no  other  knowledge  of  the 
fact  than  what  he  had  derived  from 
the  person  emploved  by  him  for  the 
purpose,  who  told  him  that  he  had 
given  the  notice,  the  jury  are  to 
judge,  from  a  view  of  the  whole  mat- 
ter, whether  notice  has  been  given 
or  not.  Stewart  v.  jilluscn.  vi.  324 

152.  In  an  action  for  an  assault  and 
battery,  the  plaintiff  may  in  order 
to  show  the  amount  of  the  defend- 
ant's property,  give  in  evidence  the 
record    of    a    judgment    obtained 
against  him  by  the  defendant  since 
the  commencement  of  the  suit;  but 
for  the  puipose  of  showing  a  design 
in  the  defendant  to  oppress  him,  and 
that  the  defendant  purchased  his 
notes  in  order  to  obtain  a  judgment 
on  them,  and  to  set  off  that  judg- 
ment against  the  judgment  which 
the  plaintiff  might  obtain,  such  evi- 
dence   is  inadmissible.     Jacoby  v. 
Guier.  vi.  399 

153.  An  extract  from  a  lost  letter  can- 
not be  given  in  evidence,  though  the 
witness  by  whom  its  correctness  is 
offered  to  be  proved,  be  ready  to 
swear  that  there  was  nothing  in  the 
letter,  relating  to  the  matter  in  con- 
troversy, which  was  not  contained  in 
the  extract,  and  this  evidence  ispai-- 
ticularly  exceptionable    where    no 
sufficient  notice  has  been  given  to 
the  party  who  wrote  the  letter,  to 
produce  his  letter  book  containing  a 
copy  of  it.  Dennis  v.  Barber  and 
another.  vi.  420 

154.  The  declarations  of  the  recog- 
nisor,  after  he  has  conveyed  the  land 
to  a  third  person  are  not  evidence  in 
the  proceeding  against  such  third 
pei-son  as  terre  tenant  to  show  that 
the  recognisor  was  or  was  not  in- 
indebted.  A'ean  v.  Ellmalcer.  vii.  1 

155.  When  books  are  produced  on 
notice  and  entries  are  read  in  evi- 
dence, by  the  party  calling  for  them, 
the  party  producing  them  may  read 
other  entries  necessarily  connected 
with  the  former  entries,  if  made  prior 
to  the  commencement  of  the  suit. 
H'ithers  v.  Gilleafiey.  vii.  10 

156.  It  seems  however  that  the  rule  is 
different,  if  the  party  merely  inspect 
the  books  with  a  view  to  their  being 
used.  Ibid. 

157.  A  declaration  by  a  vendor  evin- 
cing a  disposition  to  defraud,  is  not 
evidence  against  him  in  a  subsequent 


and  distinct  transaction  with  another 
person,  not  then  in  contemplation. 
Share  v.  Anderson.  vii.  43 

158.  On  the  trial  of  the  validity  of  a 
will  impeached  on  the  ground  of  im- 
becility of  the  testator  from  child- 
hood to  death,  the  opinion  of  other 
witnesses  than   those   who  attested 
the  will,  wholtnew  him  during  that 
time,   without  stating  any  facts,  is 
not  admissible;  but  when  they  state 
facts  as  the  ground  of  the  opinion,  it 
is  good  evidence.          Rambler  v. 
Truon.  vii.  90 

159.  In  such  case,  the    declarations 
of  the  supposed  testator  made  in  the 
absence  of  his  wife,  the  devisee,  of 
importunity  used  by  his  wife  and  his 
father-in-law  to  procure  the  will  to 
be  made,  are  evidence.  Ibid. 

160.  Where  witnesses  on  the  trial  of 
the  validity  of  a  will  have  given  their 
opinion  of  the  understanding  of  the 
testator,  they  cannot  in  cross  exami- 
nation be  asked  what  their  opinion 
would  be  on  a  different  state  of  facts. 

Ibid. 

161.  The  defendants  in  ejectment  can- 
no^  give  in  evidence  a  record  of  a 
suit  against  a  third  person,  on  which 
the  land  was  sold,  to  one  under  whom 
he  claims,  unless  some  colour  of  title 
be  first  shown  in  the  person  as  whose 
property  the  land  was  sold.     Ken- 
nettu  v.  Bogart.  vii.  97 

162.  Paix>l  evidence  is  not  admissible 
to  show  that  a  scrivener  in  drawing 
a  will  inserted  words  of  the  mean- 
ing of  which  he  was  ignorant,  in  or- 
der to  vary  the  effect  of  its  disposi- 
tions, although  it  may  be  received  to 
explain  a  latent   ambiguity,  or  to 
rebut  a  resulting  trust,  or  in  case  of 
fraud  or  mistake  to  annul  the  will. 
Iddings  v.  Iddings.  vii.  Ill 

163.  It  seems  the  rule  allowing  parol 
evidence  in  regard  to  written  instru- 
ments, ought  rather  to  be  restrained 
than  extended.  Ibid. 

164.  But  if  a  scrivener  in  hisexamina- 
tion  state,  that  the  testator  furnished 
him  with  the  matter  of  the  will,  he 
may  be  asked  on  the  cross  examina- 
tion what  those  instructions  were; 
especially  if  the  will  be  attacked  on 
the  ground  of  imbecility  in  the  tes- 
tator, and  of  undue  means  used  to 
procure  it;  solely  however  with  :i 
view  to  those  points;  for  if  the  testa- 
tor was  sound  and  free,  the  will  must 
stapd  as  it  was  written.  Ibid. 

165.  After  introductory  evidence  tend- 
ing to  show  that  a  payment  by  a 
check  was  made  as  a  loan  to  the 
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payee,  the  bank  book  of  the  drawer, 
if  the  entries  are  duly  proved,  and 
with  it  the  check  itself,  are  evidence 
by  way  of  corroboration;btit  a  bank 
book  is  not  evidence  without  proving 
the  entries  by  the  clerk  of  the  bank 
Avho  made  them,  unless  it  appears  to 
be  out  of  the  power  of  the  party  to 
do  so.  Patton's  Administrators  v. 
Ash.  vii.  116 

166.  A  copy  of  a  letter  proved  to  be  a 
true  copy  of  an  original,  put  in  the 
post  office,  directed  to  the  defend- 
ant's   intestate,   without    notice    to 
produce,  the    original,  is  not  evi- 
dence. Ibid. 

167.  A  letter  dated  the  24th  of  June, 
1773,  from  a  confidential  clerk  in 
the  land  office  to  the  plaintiff's  an- 
cestor, showing  title  in  the  latter,  ac- 
companied with  the  original  appli- 
cation and  memorandum  filed  in  the 
office,  and  afterwards  ratified  by  the 
covenants  of  the  parties,  is  evidence 
in  favour  of  the  plaintiff'.    Foster  v. 
Shaw.  vii.  156 

168.  Where  the  plaintiff's  father,  own- 
ing the  moiety  of  a  tract  of  land, 
devised  the  tract  to  the  plaintiff  and 
directed  that  the  other  moiety,  the 
property  of  A.  should  be  purchased 
at  the  expense  of  his  other  son  J. 
in  a  suit  for  the  moiety  against  per- 
sons claiming  under  A.  a  forged  deed 
from  A.  to  J.  of  all  A's.  right  to  the 
tract,  no  participation  being  shown 
by  the  plaintiff  in  the  fraud,  is  not 
evidence  for  the  defendant.       Ibid. 

169.  The  board  of  property  has  no 
authority  to  vacate  a   patent,  and 
their  minutes  of  exfiarte  proceed- 
ings for  such  purpose,  are  not  evi- 
dence of  any  thing.  Ibid. 

170.  The    record   of  the    Supreme 
Court  of  a  suit  between  other  par- 
ties, is  evidence  on  behalf  of  the  de- 
fendant as  introductory  to  evidence 
to  prove  that  a  witness  who  was  ex- 
amined on  the  trial  of  that  suit,  and 
whose  credit  is  impeached,  gave  the 
same  evidence  he  had  given  in  this 
suit.  Ibid. 

171.  The  notes  of  the  judge  who  tried 
the  cause,  are  not  evidence  to  show 
what  a  witness  swore  for  any  pur- 
pose whatever.  Ibid. 

172.  A  deed,  proved  by  one  of  the  sub- 
scribing witnesses  to  have  been  exe- 
cuted in  Ireland,  and  certified  by 
the  sovereign  of  Belfast,  under  the 
seal  of  the  corporation,  is  not  evi- 
dence, without  proof  that  such  seal 
is  the  seal  of  the  corporation.    Ibid. 

173.  Evidence  of  the  improvements, 


made  by  the  defendants,  is  admissi- 
ble, in  ejectment,  to  rebut  the  evi- 
dence of  the  same  kind  given  by  the 
plaintiff,  though  not  otherwise  cor- 
rect. Morris  v.  Travis.  vii.  220 

174.  In  ejectment,  by  a  person  who 
purchased  at  a  sheriff's  sale,  found- 
ed on  a  judgment  in  a  scire  facias 
suit,  upon  a  mortgage,  such  mort- 
gage is  evidence,  independently  of 
the  proceedings  in  the  suit.    Allison 
v.  Rankin,  vii.  269 

175.  When  the  plaintiff  claims  under 
a  warrant  and  a  survey,  the  defen- 
dant may  give  in  evidence  a  patent 
from  the  commomyealth,  containing 
recitals  of  title,  without  first  show- 
ing that  title.  Ibid. 

176.  The  transcript  of  a  justice,  not 
authenticated  under  seal,  is  not  evi- 
dence.   Wotverton  v.  The  Common- 
wealth, vii.  273 

177.  The  admission  of  incompetent 
evidence  cannot  be  assigned  for  er- 
ror, when  the  fact  it  was  adduced  to 
prove,  is  afterwards  established  by 
other  conclusive  evidence.        Ibid. 

178.  A  judgment  in  a  homine  refile- 
giando,  by  the  mother,  in  which  she 
is  decided  to  be  free,  is  conclusive 
evidence  against  the  defendant  in 
such  suit;  who  subsequently  brings 
a  homine  rejilegiando  against  a  third 
person,  in   which   she   claims  the 
daughter  of  such  former  plaintiff  as 
a  servant,  till    twenty-reight,  such 
daughter  being  born  atter  the  judg- 
ment, and  her  freedom,  or  obliga- 
tion of  service,  depending  on  the 
freedom  or  slavery  of  her  mother. 
Alexander  v.  Stokely.  vii.  299 

179.  A  receipt  for  the  purchase  money, 
indorsed  on  a  deed,  is  only  jirima 

facie  evidence,  and  may  be  rebutted 
by  evidence.  Weigley's  Administra- 
tors v.  Weir.  vii.  309 

180.  A  paper  purporting  to  be  an  ori- 
ginal survey,  not  returned  to  the 
office  of  the  surveyor  general,  but 
found  among  the  papers  of  a  deceas- 
ed deputy  surveyor,  in  the  hands  of 
his  executor,  is  evidence,  if  it  be 
proved  that  the  body  of  the  writing, 
and  the    endorsements,    were   the 
hand-writing  of  several  persons  who 
had  been  deputy  surveyoi-s,  or  assis- 
tant deputy  surveyors  of  the  county. 
Leazure  v.  Hillegas.  vii.  3i3 

181.  An  exemplification,  certified  by 
the  recorder  of  a  county,  of  a  deed, 
conveying  lands,  lying  in  that  and 
another  county,  is  evidence  in  a  dis- 
pute concerning  the  latter.         Ibid. 

182.  When  the  court  below,  after  a 
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preliminary  inquiry,  admit  evidence 
•.  writing,  alleged  to  be  lust,  it 
must  be  a  strong  case  to  induce  this 
court  to  interfere  in  error.  Ibid. 
13.5.  A.  holding  a  mortgage  of  C's. 
land,  agreed  with  H.  that  he  would 
purchase  the  land  at  sheriff's  sale, 
for  B. ,  at  a  certain  price,  to  be  paid 
him  by  B. ;  and  by  another  agree- 
ment, that  certain  property,  held  by 
B.,  together  with  the  mortgaged 
premises,  should  be  applied  to  pay- 
ing a  debt  due  by  C.  to  A.,  and  if 
there  were  sufficient  to  do  so,  then 
the  obligation  of  B.,  to  pay  for  the 
premises  to  be  purchased  by  A., 
should  be  void.  A.  purchased  the 
lands  at  sheriff's  sale:  no  deed  was 
made  to  B.,  nor  any  application  of 
the  proceeds  of  the  property  to  pay 
A's.  debt,  and  the  agreements  be- 
tween the  parties  were  mutually 
cancelled,  and  releases  given;  after 
which  B.  conveyed  to  D.,  a  friend  of 
B.,and  a  person  in  necessitous  circum- 
stances. Held,  in  an  ejectment  by 
D.,  against  persons  claiming  under 
A.,  that  evidence  is  not  admissible, 
to  show  that  A.  recovered  his  debt 
by  proceedings  against  the  property 
of  C.  Ely  the  v,  M'Clintic.  vu.  341 

184.  The  testimony  of  a  witness,  that 
he  had  notice  of  the  dissolution  of  a 
partnership,  cannot  be  given  in  evi- 
dence, in  a  suit  between  others,  in 
which  the  dissolution  of  the  partner- 
ship, at  that  time,  becomes  a  materi- 
al question.  Shaffer  v.  Snyder. 

vii.  503 

185.  If  any  evidence  be  given,  tend- 
ing to  show  that  two    defendants 
were  concerned  in  the  purchase  of 
goods,  it  is  not  error  to  refuse  to 
charge  the  jury,  that  the  evidence 
proved  an  assumption  by  one  only. 
Wilmarsh  and  another  v.  Mount- 
ford  and  another,  viii.  124 

186.  If  a  deed  of  assignment  be  read 
in  evidence    without  objection,  on 
the   trial    in    the  court    below,   it 
cannot  be  urged  in  a  court  of  er- 
ror, that  it  was  not  recorded  within 
thirty  days  from  its  date,  as  requir- 
ed by  the  act  of  the  24th  of  March, 
1818.  Ibid. 

187.  In  an  action  for  crim.  con.,  the 
declaration  of  the  defendant,  that 
he  knew  A.  B.  was  married  to  the 
plaintiff,  and  that,   with    the    full 
knowledge  of  that  fact,  he  had  se- 
duced her  affections,  and  debauched 
her,  may  be  given  in  evidence  in 
proof  of  the  marriage.     Forney  v. 
Hallacher.  viii.  159 

VOL.   XV. 


188.  In  an  action  on  a  bond,  given  for 
the  consideration  money  of  a  tract 
of  land;  whatever  tends  to  prme 
fraud  in  the  plaintiff,  or  want  of  title 
to  the  land,  may  be  given  in  evi- 
dence. Hessner  v.  Helm.     viii.  178 

189.  If  illegal    evidence    has    been 
given,  without  objection,  it  is  not 
error  in  the  court  to  treat  it  as  le- 
gal evidence.     M'Cufach  v.  Hal- 
lace  and  another,  Executors. 

viii.  181 

190.  An  agreement,  entered  into  by 
two   brothers,    designating    which 
tracts  of    land    they    respectively 
chose,  under  an  authority  in  their 
father's  will,  to  take  certain  lands 
at  an  appraisement,  may  be  given 
in  evidence,  by  the  plaintiff,  in  an 
ejectment,  by  one  of  the  brother's, 
against  a  person  to  whom  the  exe- 
cutors had  made  an  unauthorized 
sale,  to  recover  the  land  chosen  by 
the  plaintiff,  without  having  given 
notice  of  such  agreement  to  the  exe- 
cutors.    Hoke  v.  Lemon,     viii.  248 

191.  Articles  of  agreement  were  en- 
tered into  between  the  plaintiff  and 
defendant,  by   which    the   former 
agreed  to  sell  a  tract  of  land  to  the 
latter,  who  was  to  pay  one-third  of 
the  purchase  money,  on  a  certain 
day,  on  which  a  good  title  was  to  be 
given,  free  of  all  incumbrances,  and 
the  remaining  two-thirds  by  instal- 
ments.    The  defendant  went  into 
possession,  but  the   first  payment 
not  being   completed   on   the  day 
agreed  upon,  no   conveyance  was 
made  or  tendered  by  the  plaintiff. 
The  defendant  subsequently  made 
several  payments,  on  account  of  the 
first  instalment,  which  was  never 
fully  paid.     Some  time  afterwards, 
the  plaintiff  tendered  a  deed  to  the 
defendant,  who  refused  to  accept  it, 
on  the  ground  that  it  was  too  late. 
Held,  that  in  an  action  for  the  pur- 
chase money,  the  defendant  could 
not  give  in  evidence,  damages  sus- 
tained by  him,   in  consequence  of 
the  plaintiff's  being  unable,  or  un- 
willing to  give  him  a  title  at  the  day. 
Castelt  v.  Cooke.  viii.  268 

192.  When  legacies  have  been  charg- 
ed upon  land,  they  may,  in  proof  of 
performance  of  a  covenant  to  convey 
free  from  incumbrances,  be  shown 
to  have  been  paid,  by  receipts  of 
the  legatees,  or  any  other  written 
evidence.     A    discharge  by   deed, 
need  not  be  pi-oduced.  'Ibid. 

193.  The  record  of  a  suit,  brought 
before  a  justice  of  the  peace,  wluch 
2U 
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was  withdrawn  before  judgment  by  ! 
the  plaintiff,  who  paid  the  costs,  is 
not  evidence,  between  the  same 
parties,  to  show  that  the  plaintiff, 
at  the  time  of  the  institution  of  the 
suit  before  the  magistrate,  did  not 
consider  himself  entitled  to  recover 
more  than  one  hundred  dollars. 
Sweigert  v.  Frey,  Administrator  of 
Berk.  viii.  299 

194.  Nor  can  the  record  of   a  suit, 
brought  against  the  defendant  by  a 
third  person,  who  was  one  of  seve- 
ral joint  obligees  in  the  bond,  upon 
which  the  principal  suit  was  found- 
ed, be  given  in  evidence,  to  show 
that  the  defendent  had  paid  him 
part  of  the  money,  for  which  the 
bond  was  given.  Ibid. 

195.  Evidence  may  be  given  of  the 
declarations  of  a  witness,  to  contra- 
dict what  he  stated  in  his  examina- 
tion, or  to  show  that  he  did  not  tell 
the  whole  truth.     Staple  v.  Sfiohn. 

viii.  317 

196.  In  an  action  against  the  mana- 
gers of  a  lottery,  to  recover  the 
amount  of  a  prize,  the  confession  of 
one  of  the  defendants,  that  the  plain- 
tiff was  owner  of  the  ticket,  is  evi- 
dence.    Snyder,  for  the  use  of  Et- 
tcr  v.  Wolf  ley,  and  another,  surviv- 
ing obligors  of  Hip  file  and  Gish. 

viii.  328 

197.  A.,  the  holder  of  a  promissory 
note,  having  obtained  a  judgment 
against  B.,  the  drawer,  assigned  the 
judgment  to  C.,  who  issued  an  exe- 
cution, upon  which  the  defendant 
was  committed  to  prison,  and  after- 
wards discharged  under  the  bread 
act,  as  a  poor  insolvent  debtor.     C. 
then  sued  A.,  for  money  paid  and 
expended  on  the  judgment,  which 
had  been  assigned  to  him;  and  in 
this  suit  D.,  the  indorser  of  the  note, 
became  special  bail.     Held,  that  in 
an  action,  brought  by  A.,  the  holder, 
against  D.,  the  indorser,  the  record 
of  the  suit,  brought  by  C.  against 
A.,    was   competent    evidence,  to 
show  that  the  indorsee  knew  that 
the  note  had  not  been  paid  by  the 
drawer.     M'Kinney  v.  Crawford, 

Viii.  351 

198.  An  indorsement,  made  by  a  de- 
puty surveyor,  of  "  J.  P.,  now  J.  L," 
on  the  official  draft  of  a  survey,  at 
the  time  the  survey  was  made,  is 
proper  evidence  to  be  submitted  to 
the  jury,  to  show  the  person  to  whom 
the  application  really  belonged.  Vin- 
cent v.  Lessee  of  Huff.         viii.  381 

199.  The  assertion  of  a  party,  at  the 


time  of  paying  money,  "  This  is  the 
amount  of  T.  (naming  a  tract  of 
land;)  it  is  mine  now,"  is  evidence, 
if  made  to  a  person  entitled  to  re- 
ceive the  money,  and  not  contradict- 
ed; or  if  spoken  to  another,  in  so 
loud  a  voice,  as  to  make  it  quite 
certain  that  the  words  were  heard 
by  the  receiver  of  the  money.  Ibid. 

200.  Evidence,  that  the  witness  "un- 
derstood that   it    was    the  former 
owner  of  the  land  that  received  the 
money?'  is  hearsay,  and  inadmissi- 
ble. Ibid. 

201.  An  unofficial  paper,  purporting 
to  be  a  draft  of  a  survey,  signed  by 
the  person  who  was  deputy  survey- 
or, at  the  time  it  was  supposed  to 
have  been  made,  but  not  in  his  offi- 
cial   character,    is    not    evidence, 
though  both  the  paper,  and  part  of 
the  land,  of  which  it  purports  to  be 
a  survey,  have,  for  more  than  twen- 
ty-one years,  been  in  the  possession 
of  the  party  producing  it.     Farley, 
and  another  v.  Lenox.          viii.  392 

202.  A  paper,  purporting  to  be  an  or- 
der from  the  surveyor  general,  to 
the  deputy  surveyor,  not  found  in 
the  office  of  the  latter,  and  which  is 
neither  an  original  order,  nor  a  cer- 
tified copy  of  an  official  paper,  and 
is  without  proof  of  the  handwriting 
of  the  surveyor  general,  by  whom  it 
appears  to  have  been  signed,  is  not 
evidence.  Ibid. 

203.  Where  an  account,  with  a  re- 
ceipt at  bottom,  left  it  doubtful  whe- 
ther a  sum  of  money  had  been  paid 
by  a  partnership,  or  by  one  of  the 
partners,  in  his  individual  capacity, 
it  was  held,  that  it  ought  to  be  suf- 
fered to  go  to  the  jury,  with  permis- 
sion to  the  party  offering  it,  to  ex- 
plain the  obscurity  by  other  evi- 
dence.    Grier  v.  Huston,     viii.  402 

204.  Where  the  public  book,  in  which 
the  account  of  the  county  treasurer 
is  kept,  has  been  called  for,  and 
used  by  the  plaintiff,  the  defendant 
may  read  from  the  same  book,  the 
treasurer's  account,  settled  by  the 
auditors  of  the  county,  without  pre- 
viously proving  the  handwriting  of 
the  auditors,  or  that  they  were  the 
county  auditors;  or,  that  the  person 
there  called  the  treasurer,  was  so. 
It  lies  on  the  opposite  party  to  show 
that  they  did  not  hold  those  offices. 
Hoggs,  and  others,  Commissioners 
of  Centre  County,  (for  the  use  of 
M'Kean    county,)    v.    Miles    arid 
others.  viii.  407 

205.  A  certified  copy  of  the  report  of 
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the  settlement  of  a  county  treasu- 
rer's account,  made  by  the  county 
mditors,  and  filed  among  the  re- 
cords of  the  county  Court  of  Com- 
mon Pleas,  in  pursuance  of  the  di- 
rections of  the  act  of  the  30th  of 
March,  1791,  is  not  better  evidence 
than  the  original  account,  settled  in 
the  treasurer's  public  book.  Ibid. 

206.  If  it  appear  that,  in  the  account 
settled  by  the  auditors,  the  treasu- 
rer has  charged  himself  and  credit- 
ed the  county,  which  was  indebted 
to  him,  with  a  sum  of  money,  for 
the  amount  of  which  he  has  drawn 
an  order  on  the  treasurer  of  another 
county,  it  is  decisive  evidence,  in  an 
action  brought  for  the  use  of  the 
county,  against  the  person  on  whom 
the  order  was  drawn,  that  the  coun- 
ty has  received  the  money,  whether 
the  order  was  paid  or  not.         Ibid: 

207.  To  bring  the  case  within  the  act 
of  the  20th  of  March,  1810,  section 
11,  which  declares  that  "  the  appel- 
lant shall  not  be  permitted  to  pro- 
duce as  evidence  in  court,  any  books, 
papers  or  documents  which  he  shall 
have  withheld  from  the  arbitrators," 
the  papers,  &c.  must  have  been  in 
the  power  of  the  appellant  when 
called  for  before  the  arbitrators  and 
voluntarily  withheld  by  him.  Bris- 
bane v.  Mitchell,  viii.  423 

-08.  M.  and  G.  were  indebted  to  C. 
and  N.  and  also  to  D.  who  at  the 
same  time,  held  two  promissory 
notes  drawn  by  C.  and  N.  On  the 
10th  of  August,  1816,  C.  and  N. 
made  an  assignment  for  the  benefit 
of  their  creditors.  On  the  27th  of 
the  same  month,  D.  made  a  similar 
assignment  On  the  5th  ofsfugust, 
1816,  D.  wrote  from  Philadelphia  to 
M.  and  G.  in  Selin's  Grove,  inform- 
ing them  of  the  desperate  state  of 
C.  andN's.  circumstances,  that  they 
would  make  an  assignment  in  a  few 
days,  and  informed  them  that  he 
held  the  two  notes  above  mentioned, 
which  he  proposed  to  indorse  to  M. 
and  G.  to  enable  them  to  set  them 
off  against  the  debt  they  owed  to  C. 
and  N.  M.  and  G.  received  these 
notes  and  gave  to  D.  their  note  in- 
dorsed by  S.  for  their  amount,  to- 
gether with  the  amount  of  the  debt 
t  hey  owed  to  D.  This  note  was  dated 
the" 7th  of  August,  1810,  but  there 
was  some  evidence  to  show  that  it 
was  not  drawn  until  the  1st  of  Janu- 
ary, 1817.  An  action  was  after- 
wards brought  on  this  note  for  the 
«se  of  the  assignees  of  D.  against  S. 


the  indorser;  and  it  was  held,  that 
the  two  notes  drawn  by  C.  and  N. 
in  favour  of  D.  which  had  been  trans- 
ferred to  S.  after  the  commencement 
of  the  action,  might  be  given  in  evi- 
dence by  the  defendant  not  as  a  set- 
off,  but  for  the  purpose  of  showing 
that  the  transaction  was  a  continu- 
ance to  defraud  the  assignees  of  C. 
•  andN.  Richterv,  Selin.  viii.  425 

209.  In  an  action  against  the  indorser 
of  a  promissory  note,  drawn  by  one 
partner  in  the  name  of  the  firm,  the 
leger  of  the   firm  is  evidence  to 
show  the  existence  of  the  partner- 
ship. Ibid. 

210.  A  confession  of  judgment  by  the 
indorser  of   a  promissory  note,  is 
evidence,  but  not  conclusive,  of  no- 
tice of  demand  on  the  drawer,  and 
refusal  by  him  to  pay  the  note  or  of 
waiver  of  such  notice;  but  it  may 
be  explained  and  rebutted  by  the 
circumstances  under  which  the  con- 
fession was  made.  Ibid. 

211.  Where  a  witness  swears  upon  the 
voire  dire,  that  he  docs  not  know 
whether  he  is  interested  in  the  event 
of  a  suit  or  not,  his  interest  may  be 
proved  by  other  evidence.  Shannon 
and  others  \.  77ie  Commonwealth, 
for  the  use  of  Lazarus.        viii.  444 

212.  A  protest  of  a  captain  and  crew 
of  a  boat  employed  in  inland  navi- 
gation, is  not  evidence.   Gordon  and 
Walker  v.  Little.  viii.  533 

213.  For  the  purpose  of  destroying  the 
validity  of  a  paper  set  up  as  a  will, 

•  evidence  may  be  given,  that  in 
consequence  of  a  paralytic  stroke, 
some  time  before  the  execution  of 
the  paper,  the  testator's  intellects 
were  much  impaired,  and  continued 
so  until  the  time  of  its  execution,  and 
afterwards.  Irish  \.  Smith,  viii.  573 

214.  A  witness  who  is  called  to  im- 
peach an  alleged  will,  on  the  ground 
of  the  mental  imbecility  of  the  tes- 
tator, may  be  asked,  on  the  cross 
examination,  whether  he  has  not  ac- 
cented a  devise  under  the  will. 

Ibid. 

215.  If  evidence  be  rejected,  not  be- 
cause it  is  incompetent,  but  because 
offered  at  an  improper  time,  it  is  not 
error.  Ibid. 

216.  A  witness  may  be  asked  whether 
she  knew  whether  or  not  the  eye- 
sight of  the  testator  was  good  enough 
to  have  enabled  him  to  recognise 
her,  when  near  her,  if  his  mind  had 
been  right.  Ibid, 

217.  A  witness  may  be  permitted  to 
testify  that  he  "  visited  the  testator; 
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he  would  look  at  him  with  a  vacant 
stare;  after  speaking  with  him,  and 
telling  him  who  he  was,  he  would 
answer;  his  countenance  and  ap- 
pearance indicated  childishness." 

Ibid. 

218.  Evidence  that  the  wife  of  the  tes- 
tator observed  to  a  witness  in  the 
presence  of  her  husband  "  that  he 
did  not  attend  to  business,  that  he 
was  incapable,"  to  which  the  hus- 
band said  nothing,  is  admissible. 

Ibid. 

219.  Where  the  validity  of  a  will  is 
impeached  on  the  ground  of  the  in- 
capacity of  the  testator  and  of  fraud 

'  in  procuring  it,  and  an  earlier  will  is 
attempted  to  be  established,  a  can- 
celled will,  in  his  handwriting,  and 
found  among  his  papers,  made  at  an 
antecedent  period,  when  his  under- 
standing was  unquestionable,  and  he 
was  not  assailed  by  intrigue,  may  be 
given  in  evidence,  to  show  what 
were  then  his  intentions  as  to  the 
disposition  of  his  property,  and  also 
to  show  his  manner  of  cancelling  a 
will  which  he  meant  to  annul. 

Ibid. 

220.  Entries  made  by  a  testator  in  a 
book,  are  a  circumstance  in  favour 
of  the  sanity  of  his  mind,  but  not 
conclusive.     The  weight  to  which 
such  evidence  is  entitled,  rests  with 
the  jury.  Ibid. 

221.  The  jury  may  infer  incapacity  to 
make  a  will  from  facts  anterior  to 
its  execution.  Ibid. 

222.  Where  there  is  no  evidence. of 
infirmity  of  mind  at  the  time  of  the 
execution  of  a  will,  and  the  sub- 
scribing   witnesses    are    uncontra- 
dicted,   infirmity  may    be  inferred 
from  anterior  and  subsequent  facts. 

Ibid. 

223.  An  inference  of  infirmity  of  mind 
cannot  be  drawn  from  a  conversa- 
tion between  the  testator  and  a  wit- 
ness, without  disclosing  to  the  jury 
what  the  conversation  was.       Ibid. 

224.  In  support  of  an  action  for  money 
had  and  received,  a  receipt  signed 
by  the  defendant,  for  goods  deposited 
in  his  store  by  the  plaintiff,  .is  evi- 
dence.   Witherup,  v.  Hill.         ix.  11 

225.  In  a   suit  against  a  justice  for 
not   certifying  a  recognizance  en- 
tered into  by  the  plaintiff,  in  con- 
sequence of  which  the  plaintiff's  ap- 
peal from  the  judgment  of  the  jus- 
tice was  dismissed,  evidence  is  "ad- 
missible that  the  plaintiff  tendered 
hail  to  the  justice  more  than  six 
months  before  the  suit  against  the 


justice,  because,  though  this  was  be- 
fore the  six  months,  the  neglect  to 
certify  the  recognizance  may  have 
been  within  that  period.  Pratherv. 
Connelly.  ix.  14 

226.  Parol   evidence  of  the  declara- 
tions of  the  grantor  is  admissible  to 
prove  the  identity  of  a  lot  referred  to 
in  a  deed  by  him  conveying  certain 
"  lots  in  the  town  of  H.,  marked  on 
the  recorded   plan  of  said  town," 
notice  having  been  given  to  one  of 
his  executors,  a  defendant  in  the  suit, 
and  he  having  proven  that  he  never 
saw  any  such  recorded  plan,  and  the 
records  of  the  proper  county  having 
been    diligently    searched   without 
finding  any  recorded  plan.     Pattou 
v.  Goldsborough.  ix.  47 

227.  Confessions  by  a  grantor  that  he 
had  conveyed  a  certain  lot,  are  evi- 
dence against  him  and  his  executors, 
of  the  identity  of  the  lot  referred  to 
in  the  deed,  but  evidence  of  the  de- 
clarations or  acts  of  the  grantorsub.se- 
quent  to  his  deed,  is  not  admissible  to 
defeat  the  grant,  by  showing  that  it 
was  not  the  lot  referred  to.        Ibid. 

228.  The  declarations  of  a  vendor  after 
a  sale,  who  is  not  party  to  the  suit, 
are  not  evidence,  especially  to  con- 
tradict a  written  instrument.  Jirin- 
dle  v.  M'llvaine.  ix.  74 

229.  When  the  defendant  in  a  suit  on 
a  bond  for  part  of  the  purchase  mo- 
ney of  land,  sets  up  a  defect  of  title 
and  misrepresentation  as  a  defence, 
a  recovery  in  a  former  suit  on  ano- 
ther bond  for  part  of  the  purchase 
money,  on  which  it  is  alleged  the 
same  defence  was  made,  is  no  rea- 
son why  the  court  should  reject  the 
evidence  of  the  defendant;  whether 
the  same  matters  had  been  tried  in 
the  former  action  is  for  the  jury. 
Crotzer  v.  Rnssetl.  ix.  81 

230.  The  sheriff's  docket  is  not  evi- 
dence to  show  the  time  when  an  in- 
quisition was  held  on  a/?,  fa.  where 
there  is  a  blank  left  in  the  inquisi- 
tion, but  the  time  may  be  shown  by 
parol  evidence.    Thomas  v.  Wright. 

ix.  87 

231.  In  a  suit  for  money  lent,  an  in- 
dorsement on  a  bond  given  after  the 
loan  by  the  plaintiff  to  the  defend- 
ant, that  suit  was  brought  on  the 
bond,  is  not  evidence  on  behalf  of 
the  defendant  of  that  fact.    Lehn  v. 
Lehn.  ix.  57 

232.  But  an  indorsement  on  the  bond 
of  a  receipt  of  a  sum  equal  to  the 
amount  loaned  with  interest  to  the 
time  of  the  receipt,  is  evidence  to 
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show  an  extinguishment  of  the  loan, 
and  unless  explained  is  conclusive. 

Ibid. 

233.  The  administration  account  is  not 
evidence  on  behalf  of  the  adminis- 
trator to  show  that  there  was  no 
debt  due  from  the  intestate  to  the 
plaintiff.  Ibitl. 

i34.  In  an  action  by  the  vendor  for 
non-performance  by  the  vendee  of  a 
contract  to  purchase  real  estate,  the 
vendor  in  making  out  his  title,  can- 
not give  in  evidence  the  sheriff's 
deed,  without  showing  the  judgment 
and  execution.  Hamfiton  \.  Sfieck- 
enagle.  ix.  212 

235.  An  exemplification  of  proceed- 
ings in  the  Orphans'  Court,  to  value 
and  make  partition  of  real  estate,  is 
not  evidence,  unless  the  whole  re- 
cord is  exemplified.  Ibid. 

236.  Evidence    of  circumstances    to 
show  a  family  arrangement  at  the 
execution  of  deeds  is  admissible;  and 
a  deed  otherwise  invalid,  would  be 
good  evidence  if  it  formed  a  com- 
ponent part  of  such  arrangement. 
Jourdon  v.  Jourdon.  ix.  268 

237.  If  a  servant  in  the  course  of  de- 
livering out  goods  to  customers  make 
memoranda,  and  the  same  night  or 
next  day,  entries  are  made  by  the 
master  in  books  from  these  memo- 
randa, such  books  are  books  of  ori- 
ginal entries,  and  are  admissible  ac- 
companied with  the  master's  oath, 
as  evidence  to  charge  a  customer. 
Ingraham  v.  Bockius.  ix.  285 

238.  The  declarations  of  the  deputy 
sheriff  respecting  the  execution  of  a 
writ  made  after  the  return  day,  but 
while  the  writ  is  in  his  hands,  are 
evidence  against  the  sheriff.    Whee- 
ler v.  Hambright.  ix.  390 

239.  Where  the  judgment  below  is 
reversed,  and   a   venire    de  novo 
awarded,  if,  on  another  trial  the 
opinion  of  the  Supreme  Court  is  read 
to  the  jury  by  one  party,  the  other 
may  read  "the  charge  of  the  court 
below,  to  explain  the  opinion,  though 
not  as  evidence  of  the  law  or  fact. 
King  v.  Diehl.  ix.  409 

240.  In  an  action  by  the  widow  for  her 
share  of  the  surplus  monies  arising 
from  the  sale  of  a  tract  of  land,  or- 
dered by  the  testator  to  be  sold,  and 
undisposed  of  bv  will,  evidence  is 
not  admissible  of  an  action  of  dower 
brought    by    her,   to  recover    her 
dower  in  another  tract  belonging  to 
the  testator,  which  is  the  subject  of 
a  different  devise.   Wilson  v.  Hamil- 
ton, ix.  424 


241.  Some  title  or  spark  of  title  in 
the  grantor  must  be  shown,  before  a 
deed  from  him  can  be  read  in  evi- 
dence. Hook  v.  Long.  v.  9 

242.  A  witness  may  state  the  substance 
of  what  was  sworn  by  a  witness  on 
a  former  trial;  he  is  not  obliged  to 
testify  the  very  words.   Cornell  v. 
Green.  x.  14 

243.  It  seems,  notes  of  the  evidence 
testified  by  the  oath  of  the  person 
making  them,  are  sufficient  if  they 
contain  the  true  substance  of  what 
was  said.  Ibid. 

244.  An  act  of  the  vendor  after  selling 
lands,  is  admissible  in  evidence  to 
explain  the  whole  of  a  transaction, 
respecting  which  the  opposite  party 
has  given  partial  evidence.  Reigart 
v.  Ellmaker.  x.  27 

245.  An  assignment  of  the  cause  of 
action,  after  action  brought,  is  ad- 
missible in  evidence,  where  it  is  re- 
ferred to  in  the  record,  and  the  jury 
are  sworn  in  the  name  of  the  cestui 
qiie  use,  as  plaintiff.  Ibid. 

246.  Evidence  of  general  character  of 
a  party,  is  admissible  only  in  actions 
when  character  is  put  in  issue.     In 
debt,  the  plea  of  payment,  does  net 
put  the  character  in  issue.     Ander- 
son'ft  Executors  v.  Long.         x.  55 

247.  Where  the  defendant  proves  cir- 
cumstances, showing  an  anticipated 
payment  of  a  bond,  and  the  obligee 
is  dead,  the  plaintiffs,  his  represen- 
tatives, may  give  in  evidence  to  re- 
pel the  presumption,  that  the  testa- 
tor received  large  sums  of  money 
about  that   time,  and  was  not  in 
want  of  funds.  Ibid. 

248.  The  declarations  of  a  grantor  of 
a  mill,  and  of  his  son  and  heir,  that 
all  the  water  passed  to  those  in  pos- 
session, under  a  subsequent  grant  of 
another  tract,  through  which  the 
water  ran,  are  admissible  in  a  suit 
against  one  claiming  under  the  lat- 
ter, for  obstructingthe  water.  Strick- 
ler  v.  Todd.  x.  63 

249.  Comparison  of  hands,  is  evidence 
in  civil  cases,  where  it  goes  in  corro- 
boration  of  other  evidence,  tending 
strongly  to  support  the  fart  disput- 
ed.    Farmers'  Rank  v.  Whitehall. 

x.  110 

250.  Query,  Whether  an  assignment, 
by  an  assignee,  of  all  his  interest  in 
land,  indorsed  on  the  original  arti- 
ticles  of  agreement  for  the  purchase 
of  it,  dispenses  with  the  necessity  of 
proving  the  articles,  or '  any  previ- 
ous assignment,  indorsed  thereon. 

At  all  events,  a  subsequent  assignment 
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by  his  assignee,  must  be  proved  in 
the  ordinary  way,  by  a  subscribing 
•witness.  A  reference  to  such  sub- 
sequent assignment,  in  a  contract 
signed  by  the  defendant,  is  not  suffi- 
cient to  dispense  with  the  ordinary, 
if  it  refers  to  it  generally,  and  con- 
tains nothing  to  identify  it.  Gardner 
v.  Grove.  x.  136 

251.  If  one  party  gives  evidence  of 
sufficient  personal  assets  remaining, 
in  order  to  show  that  the  sale  of  the 
land  of  an  intestate  was  fraudulent; 
the  other  party  may  rebut  such  evi- 
dence, by  proof  that  the  personal 
property  was  swept  away  by  debts. 
JVass  v.  Vansivearingen.          x.  144 

252.  When  a  party  gives  in  evidence 
his  books  of  original  entries,  kept  by 
another,   who  is  absent  from  the 
state,   and    whose   handwriting   is 
proved,    the  opposite   party    may 
give  evidence   as   to   the    general 
character  for  honesty  of  such  absent 
person.     Crouse  v.  JMiller.     x.  155 

253.  If  an  exception  is  taken  to  the 
opinion  of  the  court,  rejecting  evi- 
dence, and  the   same  evidence  is 
afterwards  admitted,  the  exception 
cannot  avail  the  party.  Ibid. 

254.  A  certificate  of  a  notary,  in  a 
foreign    country,  of  proof,   before 
him,  of  two  witnesses  of  a  power  of 
attorney,  for  the  sale  of  lands  in 
Pennsylvania,  is  not  sufficient  under 
the  act  of  1705. 

Nor  is  evidence  admissible  in  eject- 
ment, by  one  claiming  under  such 
power,  that. other  persons  had  pur- 
chased and  held  lands,  in  the  same 
place,  under  the  power;  that  the 
defendant  held  a  lot,  not  the  one  in 
dispute,  under  it;  or  that  the  attor- 
ney had  acknowledged,  in  writing, 
the  subsequent  revocation  of  his 
power,  and  the  appointment  of  a 
new  attorney  by  the  principal. 
Griffith  v.  Black.  x.  160 

255.  The  admission  or  rejection  of  a 
witness,  offered  after  the  evidence 
has  been    concluded,   and   counsel 
have  commenced  speaking,  is  a  mat- 
ter of  discretion  with  the  court,  and 
is  not  a  subject  of  error.     Frederick 
v.  Gray.    •  x.  182 

256.  If  a  party  produce  a  letter  in  evi- 
dence, on   trial,    that    is  sufficient 
ground  to  make  it  evidence  for  the 
opposite  party,  in  a  subsequent  trial 
of  the  same  action.     Maclaifs  Les- 
see v.  Work.  x.  194 

257.  A  deed,  fifty  years  old,  from  the 
person  whose  name  was  used  in  an 
application  for  land,  in  what  was 


then  Northumberland,  since  West- 
moreland county,  both  the  grantor 
and  grantee,  being  described  as  of 
the  city  of  Philadelphia;  diligent 
search  being  made  for  the  subscrib- 
ing witness,  in  Philadelphia,  and 
the  handwinting  of  the  grantor  being 
proved,  though  possession  did  not 
accompany  the  deed,  and  there  was 
a  short  adverse  possession,  allowed 
to  go  to  the  jury. 

Query,  What  is  the  time,  after  which 
a  deed,  accompanied  with  posses- 
sion, proves  itself;  and  whether 
twenty-one  years  is  sufficient. 

Title  being  traced  to  a  grantee,  des- 
cribed in  the  deed  to  him  as  of  the 
city  of  Philadelphia,  a  copy  of  a 
will,  alleged  to  be  his,  being  offered 
in  evidence,  in  which  he  describes 
himself  as  of  London  Grove,  Ches- 
ter county;  whether  he  is  the  same 
person,  is  a  question  for  the  jury. 
The  possession  of  the  deed,  by  his 
devisees,  is  some  evidence  that  he 
is.  M'Gennis  v.  Allison.  x.  197 

258.  Parol  evidence  may  be  given,  to 
show  that  a  mistake  was  made  in  the 
affidavit  of  an  assessor,  filed  in  the 
office.  Ibid. 

259.  Parol  evidence  is  admissible,  to 
prove  a  long  practice,  in  a  county, 
for  a  sheriff  to  sell  on  a  venditioni 
exfionas  after  the  return  day,  and 
such  a  sale  is  valid,  when  supported 
by    a   long    practice.      Blythe   v. 
Richards.  x.  261 

260.  Where  it  is  proved  that  a  .fieri 
facias  and  venditioni  existed,  and  are 
'lost,   the  execution  docket  of  the 

Court  of  Common  Pleas  is  evidence 
to  prove  their  contents,  and  the  pro- 
ceedings had  upon  them.  Buchanan 
v.  Moore.  x.  275 

261.  Where  the  sheriff  sold  the  pro- 
perty of  A.  and  B.  as  "  200  acres  of 
arable  land,  more,  or  less,  in  New- 
toivn  township,"  and  A.  and  B.  had 
two  adjoining  tracts  there,  one  of 
114  acres  and  allowance,  the  other 
of  -161  acres  32  perches  and  allow- 
ance; the  declarations  of  A.  at  the 
time  of  sale,  that  the  lands  selling 
contained  more  than  either  of  these 
tracts  taken  separately,  are  evidence 
in  an  ejectment  by  the  purchaser 
against  B.  and  others  for  the  land- 
so  A's.  returns  of  the  land  to  the  as- 
sessor are  evidence.  Ibid. 

262.  The  circumstance  of  A's.Tiavinc; 
assigned  the  land  for  the  benefit  of 
his  creditors  20  years  before  the 
trial,  does  not  prevent  his  declara- 
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tions  being  evidence  if  the  assignees 
have  never  accepted  nor  interfered. 

Ibid. 

263.  Parol  evidence  is  not  admissible 
of  the  contents  of  a  written  paper 
produced  .and  read  by  the  opposite 
party  on  a  particular  occasion,  un- 
k-.ss  notice  has  been  given  him  to 
produce  it. 

Declarations  of  a  deceased  pei-son  are 
evidence  as  to  boundary;  but  not 
of  those  of  a  person  living,  who 
might  be  produced. 

In  a  question  as  to  the  quantity  of  land 
purchased  at  sheriff's  sale,  evidence 
of  the  annual  value  of  the.land  is  im- 
material, and  not  admissible.  Ibid  j 

264.  The  declaration  of  the  obligee  of  j 
a  bond  before  assignment  as  to  his  j 
being  paid  the  amount,  are  evidence 
in  a  suit  to  recover  land  in  consider- 
ation of  which  the  bond  was  given, 
brought    against    one    holding   the 
land  by  deed  from  the  obligee  of  the 
bond  and  holding  the  bond  also  by 
assignment. 

If  the  defendant  give  in  evidence  a 
verdict  and  judgment  in  a  former 
suit  respecting  the  land  in  contro- 
versy, to  which  the  plaintiff  was 
party,  the  plaintiff  may  show  that 
the  evidence  given  in  the  present 
cause  was  not  known  or  produced. 

Evidence  is  not  admissible  to  show  the 

general  character  of  a  witness  for 

drunkenness.  Brindle  v.  M'llvame. 

x.  282 

265.  If  the  debtor  assign  over  to  the 
creditor  a  bond  payable  to  himself, 
but  not  yet  due,  and  the  assignment 
is  silent  as  to  its  being  transferred  in 
payment,  or  not,  parpl  evidence  may 
be  given  by  the  creditor  to  show  that 
it  was  transferred  as  a  collateral  se- 
curity, and  not  as  payment.  Leas  v. 
James.  x.  307 

266.  Where  a  witness  is  contradicted, 
and  evidence  is  given  to  impeach  his 
character,  evidence  may  be  given 
of  what  he  swore  on  a  former  trial 
of  the  cause,  in  order  to  corroborate 
his  testimony.  Henderson  v.  Jones. 

x.  322 

267.  A  certified  copy  of  a  survey  given 
by  the  surveyor  general,  under  seal 
of  office,  is  evidence,  though  it  ap- 
pear in  such  copy  that  part  of  the 
writing  of  the  original  survey  had 
been  obliterated. 

But  if  the  part  obliterated,  was  that 
which  recited  the  authority  for 
making  the  survey,  and  there  be 
no  other  evidence  of  any  authority 
to  make  it,  nor  of  the  return  being 


accepted  by  the  board  of  property, 
it  is  not  evi'dence. 

If  an  act  of  assembly  authorize  a  sale 
by  a  guardian  of  the  property  of  mi- 
nors on  entering  into  a  certain  re- 
cognizance to  be  approved  of  by  the 
c-i  nit,  a  certificate  from  the  clerk  of 
the  Orphans'  Court,  that  such  re- 
cognizance was  given,  is  not  evi- 
dence: a  copy  of  the  recognizance 
should  be  stated,  with  the  approba- 
tion of  the  court.  Jones  v.  tfollofie- 
ter.  x.  326 

268.  Defendant  assigned  to  the  plain- 
tiff a  single  bill  in  exchange  for  a 
horse,  declaring  in  the  agreement 
that  he  would  not  guaranty  the  bill. 
Held,  that  in  an  action  on  the  case, 
alleging  a  promise  by  the  defendant 
to  guaranty,  and  the  insolvency  of 
the  obligor,  parol  evidence  was  not 
admissible  to  show  an  undertaking 
by  the  defendant  to  guaranty  the  bill, 
no  fraud,  mistake,  or  omission  of  the 
scrivener  being  alleged.   Heagy  v. 
Umber -ger.  x.  339 

269.  After  the  protest  of  a  notary  has 
been  given  in  evidence  by  the  plain- 
tiff in  a  suit  against  the  indorserof  a 
promissory  note,  the  defendant  may 
call  the  notary  to  explain  the  pro- 
test, and  even,  it  seems,  to  contra- 
dict it. 

Query,  Whether  the  notary  himself 
may  object  to  being  questioned,  for 
the  purpose  of  contradicting  his  cer- 
tificate of  protest.  Craig  v.'  Shall- 
croRg.  x.  377 

270.  A  paper,  certified  by  the  surveyor 
general  to  be  a  true  copy  of  a  list 
of  the  first  grantees  or  renters  from 
the  proprietaries,  extracted  from 
book  No.  31,  remaining  in  his  office, 
is  evidence  in  ejectment  to  show  ti- 
tle.. 

A  commission  was  returned  from  Bar- 
badges,  and  the  return  certified,  that 
"the  execution  of  the  commission 
appeared  by  the  examinations  here- 
to annexed."  Jftld,  that  a  deposi- 
tion not  fastened  to  the  commission, 
but  enclosed  in  a  cover  under  the 
hands  and  seals  of  the  commission- 
ers, and  subscribed  by  them,  was 
evidence,  there  being  no  reason  to 
suspect  fraud  or  imposition. 

A  copy  of  the  register  of  marriages, 
baptisms,  and  burials  of  a  parish  in 
the  island  of  Barbadoes,  certified  to 
be  a  true  copy  by  the  rector  of  the 
parish,  proved  by  the  oath  of  a  wit- 
ness, taken  before  the  deputy  secre- 
tary of  the  island  and  notary  public, 
(his  handwriting  and  office  being 
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proved, )  under  his  hand  and  nota- 
rial seal  of  office,  held  good  evi- 
dence to  prove  pedigree.  Kingston 
v.  Lesley.  x.  383 

271.  Where  a  dispute  has  been  settled 
by  the  agreement  of  the  parties,  it  is 
not  competent  to  one  of  the  parties, 
in  an  action  upon  the  agreement,  to 
give  evidence  which  relates  exclu- 
sively to  the  subject-matter  of  the 
original  dispute.     Berks  and  Dau- 
phin Turnfiike  Company  v.    Han- 
del et  «/.,  Ex'rs  of  Meyers,    xi.  123 

272.  Evidence    is  not   admissible  to 
show  that  an  entry  on  the  docket, 
in  a  suit  pending  "  settled  as  per 
agreement  filed,"  was  made  by  the 
court  against  the  consent  of  the  de- 
fendant. Ibid. 

273.  On  an  issue  of  devisavit  vel  non, 
a  witness  may  be  asked  "whether 
from  his  actual  knowledge  of  the  al- 
leged testator,  he  considered  him  fit 
or  unfit  to  make  a  will.      Wogan  v. 
Small.  xi.  141 

274.  In  proving  what  was  testified  by 
a  deceased  witness  on  a  former  tri- 
al, it  is  not  necessary  that  the  very 
words  spoken  by    him   should  be 
sworn  to.     But  the  person  who  un- 
dertakes to  prove  his  evidence  must 
be  able  to  state  the  substance  of  the 
whole  of  what  was  said  on  the  par- 
ticular subject,  which  he  is  called  to 
prove.     If  he  can  only  pi*ove  what 
was  sworn  to  by  the  deceased  per- 
son,   in    his   examination  in  chief, 
without  giving  the  cross  examina- 
tion, it  cannot  be  received  in  evi- 
dence.   Wolf  v.  Wyeth.          xi.  149 

275.  A  witness  having  proved  that  an 
agreement  in  writing,  (which  was 
proved  to  have  been  destroyed,)  had 
been  entered  into  between  the  plain- 
tiff and  himseJf,  relative  to  the  com- 
pensation to  be  given  to  the  plaintiff 
for  his  services  in  conducting  a  land 
lottery,  which  compensation  the  de- 
fendant had  undertaken  to  pay,  on 
receiving  a  transfer  of  the  interest 
of  the  witness  in  the  lottery,  the  de- 
fendant proposed  to  ask  him,  whe- 
ther if  the  lot's  had  been  sold  to  per- 
sons unable  to  pay  for   them,    he 
would     have     considered   'himself 
bound  to   pay   the   defendant   the 
amount  of  the  compensation?  Held 
to  be  inadmissible,  because  the  an- 
swer would  not  tend  to  prove  the 
contents    of    the    agreement;    but 
merely  show  what  he  believed  he 

.  would  have  done  on  a  certain  event. 
Snvan  v.  Scott.  xi.  155 

276.  An  offer  to  pay  an  award  of  ar- 


bitrators, within  the  time  allowed 
for  an  appeal,  partly  in  bonds  and 
partly  in  money,  is  not  in  the  nature 
of  a  compromise,  but  a  mode  of  pay- 
ment: and  therefore,  in  an  action  on 
a  bond  given  in  satisfaction  of  the 
award,  such  offer  may  be  given  in 
evidence  to  show  an  acknowledg- 
ment of  the  validity  of  the  debt. 

Ibid. 

277.  It  is  also  evidence  to  remove  an 
imputation  of  fraud  in  obtaining  the 
bond.  Ibid. 

278.  If  from  the  testimony  it  is  doubt- 
ful whether  such  offer  were  made 
as  a  compromise  or  a  mode  of  pay- 
ment, it  is  proper  for  the  court  to 
leave  it  to  the  jury  to  determine, 
with  what  view  the  offer  was  made. 

Ibid. 

279.  A  deposition  taken  by  consent 
while  a  cause  is  depending  before  ar- 
bitrators, from  whose  award  an  ap- 
peal has  been  entered,  cannot  be 
read  in  evidence  on  the  trial  of  the 
appeal,  unless  the  witness  be  dead, 
or  not  within  the  state.  Forney  v. 
Hallagher.  xi.  203 

280.  If  a  deposition  be  objected  to  in 
toto,  without  specifying  the  excep- 
tionable parts,  this  court  will  not  re- 
verse the  judgment  if  any  part  of 
it  be  legal  evidence,  though  other 
parts  may  be  inadmissible.     This  is 
the  general  rule,  to  which  there  may 
be  exceptions,  to  be  decided  on  as 
they  arise.  Anderson  et  al.  Ex'rs.  of 
Porter,  v.  J\"eff.  xi.  208 

281.  The  omission  to  state  in  a  certifi- 
cate of  the  acknowledgment  of  a 
deed,  that  the  person  before  whom 
the  acknowledgment  was  made  was 
a  justice  of  the  peace  of  the  county 
in  which  the  land  was  situated,  does 
not  render  the  certificate  void.     It 
may  be  supplied  by  parol  proof,  that 
he  was  an   acting  justice   of   the 
peace  at  the  time  the  acknowledg- 
ment was  taken.     Scott  v.  Galla- 
gher, xi.  347 

282.  Where  the  handwriting  of  a  de- 
ceased subscribing  witness  to  a  deed 
has  been  proved,  the  court  has  no 
right  itself  to  examine  witnesses,  and 
on  a  belief  that  the   instrument  is 
forged,  withdraw  it  from  the  jury. 

283.  Where  in  an  action  brought  by  a 
bank  on  a  single  bill,  the  defence 
was,  that  the  bank  had  loaned  to  A. 
10,000  dollars,  on  the   security  of 
certain  bonds  for  11, 000  dollars  with 
warrants  of  attorney  to  confess  judg- 
ment, and  accompanied  by  the  in- 
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dorsed  note  of  A.,  which  it  was  un- 
derstood was  not  to  be  proceeded  on, 
it  being  given  merely  to  comply 
with  the  forms  of  the  bank,  and  that 
it  was  agreed,  that  what  remained 
of  the  proceeds  of  the  bonds  after 
satisfying  the  debt  of  10,000  dollars 
with  the  interest,  should  be  applied 
to  the  payment  of  the  balance  due 
on  the  single  bill,  which  was  given 
by  the  defendants  as  sureties  for 
another  debt,  previously  due  to  the 
bank  by  A.,  and  that  in  consequence 
of  the  bank  not  having  used  due  di- 
ligence in  collecting  the  bonds,  the 
defendants  lost  all  benefit  of  them; 
evidence  that  the  directors  of  the 
bank  had  authorized  the  loan  of 
10,000  dollars  on  the  assignment  of 
the  bonds,  and  A's.  note,  and  that 
no  recourse  was  to  be  had  on  the 
note  against  the  drawer  or  indor- 
sers,  without  proof  of  the  agree- 
ment that  the  surplus  was  to  be  ap- 
plied to  the  payment  of  the  debt  in 
suit,  was  held  to  be  irrelevant  and 
inadmissible.  Stewart  v.  The  Hun- 
tingdon Bank.  xi.  267 

284.  Declarations  by  the  officers  of  the 
bank,  unauthorized  by  the  board  of 
directors,  that  the  bonds  were  to  be 
applied  to  the  payment  of  the  debt 
due  by  A.,  and  the  money  he  was 
about  to  get,  are  not  evidence  against 
the  bank.  Ibid. 

285.  Where  papers,  in  themselves  ir- 
relevant, have  been  permitted  to  be 
read  to  the  jury,  with  an  understand- 
ing that  they  will  be  followed  by  evi- 
dence, connected  with  which  they 
would  be  relevant,  but  such  evidence 
is  not  given,  they  cannot  be  argued 
upon  by  counsel,  and  sent  out  with 
the  jury  as  evidence  in  the  cause. 

Ibid. 

286.  ^  Where  a  deputy  has  been  ap- 
pointed by  deed,  the  deed  must  be 
produced    and    proved   like  other 
deeds.  Scale's  Ex'n.  v.   The  Com- 
monwealth, for  the  use  of  Worrell, 
et  al.  xi.  299 

287.  A  return  to  a  Ji.  fa.  of,  levied  on 
certain  specified  articles,    together 
with  all  the  defendant's  personal 
property,  \sfirimafaciee  vidence  of 
a  levy  to  the  value  of  the  debt;  and 
in  an  action  against  the  suretv  of  the 
coroner,  for  the  coroner's  refusal  to 
sell  the  goods  of  the  defendant  in  the 
execution,  it  casts  upon  the  defend- 
ant the  burthen  of  proving  the  v  alue 
cf  the  whole  of  the  goods  of  the  de- 
fendant in  the  execution.  Ibid. 


288.  He  cannot  be  permitted  to  prove 


the  value  of  the  goods  specified  in 
the  return  alone.  Ibid. 

289.  Where  it  is  necessary  to  enable 
the  jury  fully  to  understand  all  that 
passed  between  the  parties,  a  con- 
versation between  a  witness  and  a 
third  person,  merely  of  an  introduc- 
tory and  explanatory  nature,  may 
be  given  iu  evidence.  Harptr  ct  al. 
\.  Kean.  xi.  280 

2'JO.  What  was  said  by  a  third  person 
as  to  the  quality  of  an  article,  though 
communicated  to  the  defendant,  is 
not  evidence.  Ibid. 

291.  Where  a  contract  is  proved,  part- 
ly by  letters  between  the  parties, 
and  partly  by  verbal  communica- 
tions, it  is  not  error  to  submit  the 
nature  of  the  contract  to  the  jury 
upon  the  whole  evidence.          Ibid. 

292.  If  a  deputation  be  by  deed,  the 
deed  must  be  produced  and  proved 
like  other  deeds;   and  if  the  sub- 
scribing witness  does  not  attend,  pa- 
rol  evidence  cannot  be  given  of  the 
alleged  deputy  having  acted  in  that 
capacity.    Seal's    £x'rs.     v.     The 
Commonwealth,  for    the    use    of 
Smedley  et  al.  xi.  305 

293.  Where  it  is  alleged,  that  a  survey 
which  has  been  returned  by  a  depu- 
ty surveyor,  for  A.  ought  to  have 
been  returned  for  B. ,  a  draft  found 
among  the  official  papers  in  the  office 
of  the  deputy  surveyor  of  the  dis- 
trict, not  signed  by  any  officer,  nor 
returned  to  the  surveyor- general, 
nor  purporting  to  have  been  made 
for  B. ,  or  any  other  person,  but  in 
the  handwriting  of  the  deputy  sur- 
veyor, is  admissible  evidence  in  sup- 
port of  B's.  title.  Hoover  et  aL  v. 
The  Lessee  of  Gonzalus  et  al. 

xi.  314 

294.  In  ejectment,  where  the  plaintiff 
did  not  purchase  the  land  in  dispute 
from  the  defendant,  or  any  person 
under  whom  he  claimed,  evidence 
of  what  was  the  value  of  the  land  at 
the  time  the  plaintiff  purchased  it, 
is  inadmissible.  Ibid. 

295.  A  deed  executed  by  one  of  the 
plaintiffs    in    ejectment,    after    the 
commencement  of  the  suit,  reciting 
that  he  was  indebted  in  a  certain  sum 
of  money  to  a  particular  person, 
payment  of  which  he  wished  to  se- 
cure, and  conveying  to  the  grantee 
all  his  interest  in  the  premises,  in 
confidence  to  sell  and  dispose  of  the 
same  and  pay  the  debt  to  the  credi- 
tor, cannot  be  given  in  evidence  by 
the  defendant.  Ibid. 
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proceedings  of  the  board  of  property 
are  evidence.  Ibid. 

297.  That  a  surveyor  ran  the  lines  of 
particular  draft  and  found  them  on 
the  ground  according  to  that  draft, 
that  he  blocked  the  trees  and  found 
them  answer  exactly  to  the  date  of 
the  survey,  are  facts  which  may  be 
given  in  evidence,  and  not  merely 
the  conditions  of  the  surveyor.  Ibid. 

298.  A  survey  of  a  tract  of  land  near 
the  land  in  dispute,  is  evidence  to 
show  that  the  deputy  surveyor  was 
in  the   neighbourhood,   about  the 

'  time  at  which  the  party  offering  it, 
alleges  his  own  survey  to  have  been 
made.  Ibid. 

299.  Where  the  court,  on  the  appli- 
cation of  the  creditoi-s  of  the  defend- 
ant open  a  judgment  for  the  purp 

of  trying  whether  the  bond  on  wh 
the  judgment  was  entered,  was  not 
given  in  a  contrivance  between  the 
plaintiff  and  defendant  to  defraud 
the  creditors,  it  is  not  necessary  that 
the  creditors  should  be  made  parties 
to  the  suit.  Whiting  v.  Johnson. 

xi.  328 

300.  In  such  a  case,  the  declarations 
of  the  defendant  in  the  absence  of 
the  plaintiff,  respecting  the  amount 
of  the  debts  he  owed  the  plaintiff, 
cannot  be  given  in  evidence  by  the 
creditors.  Ibid. 

301.  Nor  is  a  declaration  by  the  de- 
fendant, "that  if  a  man  cannot  make 
both  ends  meet,  he  ought  to  secure 
something  for  his  family,"  admissi- 
ble in  evidence.  Ibid. 

302.  After  a  paper  has  been  read  to  the 
jury,  and  evidence  given  by  the  op- 
posite side,  of  declarations  by  one  of 
the  parties  to  the  suit,  as  to  where  it 
was  found,  that  party  cannot  be  ex- 
amined to  prove  where  the  paper 
was  found,  in  contradiction  to  his 
declarations.  Lodge  \.  Pipperetal. 

xi.  333 

303.  A  witness,  who,  though  a  man  of 
business  and  much  conversant  with 
writings,  had  never  been  employed 
in  detecting   forgeries,  cannot   be 
asked  whether  papers,  proved  to  he 
in  the  handwriting  of  a  particular 
person,  and  a  paper  alleged  to  have 
been  forged,  are  in  his  opinion  in 
the  same  handwriting.  Ibid. 

304.  It  seems,  that  such  a  question 
would  not  be  proper  even  to  an  ex- 
pert in  the  examination  of  writings. 

Ibid. 

305.  If  a  person,  called  to  prove  what 
a  deceased  witness  testified,  states 
that  he  recollects  the  amount  and 


substance  of  what  the  deceased  said; 
(hat  he  recollects  that  there  was  a 
cross-examination,  but  cannot  re- 
collect ivhat  questions  were  put,  he 
cannot  be  received  as  a  witness. 
Watson  v.  Gilday.  xi.  337 

306.  The  admission  of  a  person  under 
whom  the  plaintiff  claims,  by  deed 
subsequent  to  the  admission,  as  to 
the  situation  of  a  corner  tree,  point- 
ed out  to  him  by  a  third  person,  is 
evidence  of  boundary  against  the 
plaintiff;  the  person  who  made  the. 
admission  being  dead  at  the  time  of 
trial.  Benner\.  Hauseretal.  xi.  352 

307.  Evidence  that  the  defendant  was 
in  possession  of  the  land  in  dispute, 
and  had  purchased  it  at  a  period  an- 
tecedent to  the  date  of  his  deed,  is 
admissible.  Ibid. 

308.  Where  the  party  offering  evi- 
dence is  called  upon  to  state  for 
what  purpose  it  is  offered,  he  will 
be  confined  to  the  point  proposed  to 
be  proved;  but  if  the  evidence  be  ob- 
jected to  generally ,  all  that  is  incum- 
bent on  the  party  offering  it,  is  to 
show,  that  it  is  proper  for  some  pur- 
pose. Ibid. 

309.  Where  a  general  partnership  is 
alleged  by  the  plaintiff,  and  denied 
by  the  defendants,  who  admit  a  spe- 
cial partnership,  a  subscription  to 
the  stock  of  a  navigation  and  insu- 
rance company,  made  in  the  name 
of  the  firm  by  the  partner  denying 
the   general  partnership,  roay  be 
given  in  evidence  by  the  plaintiff  as 
one  step  towards  proving  a  general 
partnership.  Allen  et  aL  v.  Rostain. 

xi.  362 

310.  If   the  defendant  traverse  the 
averment  of  a  tender  of  a  deed  on  a 
day  different  from  that  on  which  the 
plaintift  covenanted  to  make  it,  he 
cannot  object  to  evidence  in  support 
of   such  averment,  on  the  ground 
that  it  does  not  show  a  tender  at  the 
time  agreed  upon.  Edgar  v.  Bois. 

xi.  445 

311.  In  an  action  by  the  widow  of  an 
intestate,  upon  the  recognizance  en- 
tered into  in  the  Orphans'  Court  to 
secure  her  interest  in  her  husband's 
real  estate,  the  defendants  may  give 
in  evidence  that  before  the  arrears 
for  which  suit  is  brought  accrued, 
that  interest  had  been  levied  on,  and 
sold  under  a  judgment  and  execution 
against  her;  and  if  the  sheriff  has 
not  executed  a  deed  to  the  purcha- 
ser, this  is  no  objection  to  the  com- 
petency of  the  evidence.  Shaufie^  v. 
Shaiipe.  xii.  9 
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312.  A  receipt  was  offered  by  the 
plaintiff,  signed  M.  and  I.,  one  of 
whom,  M. ,  was  alleged  to  have  been 
the  agent  of  the  defendant,  to  prove 
which  a  witness  was  called,  who  tes- 
tified that  he  had  done  business  with 
M.,  as  the  agent  of  the  defendant, 
one  or  two  years  after  the  date  of 
the  receipt,  and  that  the  defendant, 
about  the  same  time,  said  that  M. 
was  his  agent,  and  did  business  for 
him.   The  court  below  admitted  the 
receipt,  at  the  same  time  instructing 
the  jury  to  take  into  consideration, 
if  they  believed  the  witness,  but,  if 
they  disbelieved  him,  entirely  to  re- 
ject it.  Held,  that  this  was  an  error. 
Irvine  v.  Buckaloe.  xi.  35 

313.  Declarations  made  to  the  plaintiff 
by  the  alleged  agent  of  the  defend- 
ant, in  respect  of  the  concerns  of  a 
third  person,  without  proof  that  those 
declarations  were  made  in  the  course 
of  the  business  of  the  agency,  or  that 
the  defendant  had  in  some  manner 
given  to  the  alleged  agent  authority 
to  bind  him  in  the  matter  referred 
to,  are  not  evidence.   .  Ibid. 

314.  Possession  of  an  order  by  the  per- 
son on  whom  it  is  drawn,  though  the 
order  be  payable  to  a  particular  per- 
son, and  not  indorsed  by  the  payee, 
is  prima  facie  evidence  that  it  has 
been  paid.  Zeigler  v.  Gray.    xii.  42 

315.  An  entry  on  the  books  of  an  in- 
corporated bank,  is  not  admissible 
as  evidence  to  show  a  deposit  of  mo- 
ney, in  a  suit  to  which  the  bank  is 
not  a  party,  unless  it  be  proved  that 
the  clerk  who  made  the  deposit  is 
dead,  or  beyond  the  reach  of  the 
process  of  the  court.  Philadelphia 
Rank  v.  Officer.  xii.  49 

316.  Nor  is  it  evidence  to  explain  an 
entry  in  the  private  bank  book  of 
the  opposite  party,  if  the  private 
book  be  only  exhibited  on  notice  to 
produce  it,  given  by  the  party  offer- 
ing the  book  of  the  corporation. 

Ibid. 

317.  Evidence  that  the  drawers  of  a 
note  discounted  in  bank,  had,  with- 
out the  privity  of  the  bank,  inform- 
ed the  indorser,  prior  to  putting  his 
name  to  the  instrument,  that  the 
bank  had  agreed  to  look  to  certain 
other  securities  for  payment,  and 
not  to  hold  the  drawer  or  indorser 
liable,  is  not  admissible  in  an  action 
of  the"  bank  against  the  indorser. 
JLyon   et   al.    v.    The  Huntingdon 
Bank.  xii.  61 

318.  Where  two  actions,  one  brought 
by  A,  and  B.,  and  the^ other  by  A. 


alone,  against  the  same  defendant, 
were  by  consent  tried  together,  held, 
that  a  deposition  taken  in  the  suit, 
brought  by  A.  alone,  stating  that  the 
defendant  promised  to  pay  interest 
on  both  accounts,  might  be  read  in 
evidence  by  the  plaintiffs.  Smith  \. 
Lane  et  al.  xii.  80 

319.  The  books  of  a  miller,  sworn  to 
be  the  original  books  kept  in  the 
mill,  and  to  be  correct,  which  con- 
tained an  account  of  the  delivery  of 
the  defendant's  wheat  to  be  ground 
at  the  mill,  and  of  his  flour,  to  cer- 
tain wagonners,  said  to  be  in  the  em- 
ploy of  the  plaintiffs,  but  which  did 
not  contain  daily  entries  of  the  gene- 
ral transactions  of  the  mill,  nor  of  all 
the  flour  delivered  to  the  wagonners 
of  the  plaintiffs,  who  were  extensive 
merchants,  and  generally,  (but  not 
always,)  sent  with  their  wagonners 
written  orders  for  flour,  which  or- 
ders were  afterwards  burnt  by  the 
miller,  held  not  to  be  evidence,  to 
show  the  number  of  barrels  of  'flour, 
belonging  to  the  defendant,  delivered 
to  the  plaintiffs;  the  entries  in  the 
books  not  having  been  always  made 
at  the  time  of  the  delivery  of  the 
flour,  but  sometimes  from   memo- 
randa made  in  the  absence  of  the 
book-keeper,  which  he  afterwards 
entered  in  the  books;  the  book-keep- 
er being  alive,  and  within  the  juris- 
diction of  the  court  at  the  time  of  the 
trial,  and  the  wagonners,  to  whom 
the  flour  was  delivered,  not  being 
called,  or  their  absence  accounted 
for.  Ibid. 

320.  An  acknowledgment,  in  an  agree- 
ment for  the  conveyance  of  land,  of 
the  receipt  of  the  purchase  money 
by  the  covenantor,  is  evidence  of 
that  fact;  but  it  is  not  conclusive,  and 
the  covenantor  is  not  estopped  from 
showing,  that  the   money  has  not 
been  paid.    Watson,  administrator  v. 
Elaine,  executor.  xii.  131 

321.  A  connected  draft  of  two  sur- 
veys, in  the  handwriting  of  the  de- 
puty surveyor,  without  proof  that  it 
had  ever  been  in  the  office  of  the  de- 
puty surveyor  of  the  county,  or  re- 
turned to  the  surveyor  general  is  not 
evidence;  particularly,   where  the 
deputy  surveyor  was  interested  in 
the  warrants,  under  which  the  sur- 
veys were  made,  and  the  party  offer- 
ing the  draft   claims  under   him. 
Blackburn  et  al.  v.    The  Lessee  of 
Holliday.  xii.  140 

322.  Proceedings  of  the  board  of  pro- 
perty, offered  under  pretence   of 
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E  roving  a  custom  of  the  land  office, 
ut  which  have  not  that  tendency, 
and  have  no  relation  to  the  cause 
under  trial,  are  not  evidence.  Ibid. 
$23.  Where,  in  ejectment,  the  main 
defence  was,  that  the  warrants  under 
which  the  plaintiff  claimed  were 
fraudulently  obtained,  the  records 
of  the  land  office,  (showing  that  a 
number  of  warrants  issued  about  the 
same  time,  on  the  record  of  which, 
there  was  a  mark,  showing  that  five 
shillings  were  paid  on  their  entry, 
•while  no  similar  entry  or  mark 
could  be  shown  on  the  plaintiff's 
warrants,)  were  held  tobe  evidence 
to  show  the  custom  of  the  land 
office,  and  that  the  warrants  under 
which  the  plaintiff  claimed,  had  not 
issued  in  the  regular  course.  Ibid. 

324.  A  survey  made  before  the  com- 
mencement of  the  suit,  but  not  ac- 
cepted until   afterwards,    may  be 
given  in  evidence.  Ibid. 

325.  Evidence  cannot  be  given  of  the 
character  of  a  deputy  surveyor,  not 
a  witness  in  the  cause,  by  whom  a 
survey  was  made,  under  which  the 
plaintiff  claims,  and  who  was  him- 
self interested  in  it :  though  the  plain- 
tiff derives  title  from  it.  Ibid. 

326.  A  printed  copy  of  an  act  of  as- 
sembly, published  under  the  autho- 
rity of  the  legislature  of   another 
state,  may  be   read    in  evidence. 
Kean  v.  Rice .  xii.  203 

327.  The  record  of  condemnation  of 
a  vessel,  by  two  justices  of  the  peace, 
under  an  act  of  assembly  of  Ne<iv  Jer- 
sey',  proved  by  the  oath  of  a  witness 
to  be  the  original  record,  accompa- 
nied by  evidence,  that  the  signatures 
of  the  justices  were  of  their  hand- 
writing, and  that  the  justice's  court 
had  no   seal,  is  admissible  in  evi- 
dence. Ibid. 

328.  The  acts  of  Congress,  prescrib- 
ing the  mode  of  authenticating  re- 
cords, do  not  exclude  all  other  evi- 
dence. Ibid. 

329.  After  an  admission  by  a  defend- 
ant, that  he  had  at  one  time  been  in- 
terested in  a  firm,  and  that  the  first 
entry  in  the  books  of  the  firm  had 
6een  occasioned  by  his  having  re- 
ceived a  dividend  of  the  profits,  the 
books  may  be  given  in  evidence  to 
explain  the  nature  of  his  interest  and 
to  show  the  extent  of  his  admission; 
notwithstanding,  he  at  the  same  time 
asserted,  that  his  connexion  with  the 
partnership  had  ceased  before  cer- 
tain notes  signed  by  the  firm,  and 
upon  which  the  suit  was  founded 


were  issued.     Thommon  et  at.  v, 
Kalbach  et  al.  xii.  238 

330.  The  jury  should  be  permitted  to 
judge  of  the  meaning  of  the  admis- 
sion :  and  it  is  error  to  withdraw  the 
decision  from  them.  Ibid. 

331.  On  the  plea  of  non-assumfisit,  to 
an   action  founded  upon  an  award 
of  arbitrators,  without  notice  of  spe- 
cial matter,  the  defendant  cannot 
give  mistake  of  the  arbitrators  in 
evidence.   Taylor  et  al.  v.  Coryell 
etal.  xii.  243 

332.  An  examined  copy  of  the  books 
of  an  incorporated  bank,  uncorrobo- 
rated by  any  other  proof,  is  not  evi- 
dence.    It  seems,  that  it  would  be 
evidence,  if  accompanied  by  proof 
that  the  original  entries  were  made 
by  an  officer  of  the  bank;  this  proof 
to  be  made  by  the  officer  himself,  if 
to  be  found,  and  if  not,  his  hand- 
writing to  be  proved.     Ridgnaay  v. 
The  Farmers'  Bank  of  Bucks  Coun- 
ty, xii.  256 

333.  Parol  evidence  of  the  declai-ation 
and  intention  of   the  grantor,  in  a 
deed,  is  not  admissible.  M'  Williams 
v.  Martin.  xii.  269 

334.  After  a  man  has  made  a  sale,  his 
declarations  cannot  be  given  in  evi- 
dence to  invalidate  it.  Babbv.  Clem- 
son,  xii.  328 

335.  Declarations  by  the  servant  of  a 
debtor,  who  had  made  an  assign- 
ment of  property  to  the  plaintiffs,  of 
which  the  servant  had  the  care,  that 
after  the  assignment,  while  he  was  in 
the  house  of  the  debtor,  in  which 
the  plaintiff  also  resided,  he  was 
hired  and  paid  by  the  plaintiff,  are 
admissible  in  evidence;  the  servant 
having  left  the  country  before  the 
trial.  Ibid. 

336.  A  paper  containing  an  account  of 
carpenter's  work  done  in  the  country 
by  the  plaintiff  for  the  defendant  with 
the  prices  according  to  the  book  of 
the  rates  of  the  city  of  Lancaster, 
unsupported  by  any  proof  that  the 
prices  of  the  work  done  were  rea- 
sonable, is  not  evidence.    Summers 
v.  M'Kim.  xii.  405 

337.  A  deposition  drawn  up  privately 
by  one  of  the  counsel  in  the  cause, 
from  the  mouth  of  the  witness,  and 
afterwards  sworn  to  before  a  justice, 
under  a  rule  to  take  depositions,  is 
not  admissible  in  evidence. .     Ibid. 

338.  A  deposition  taken  before  a  jus- 
tice, under  a  rule,  ought  to  be  re- 
duced to  writing  from  the  mouth  of 
the  witness  in  the  presence  of  the 

justice.  Ibid. 


GENERAL  INDEX. 


349 


339.  Plaintiff  called  on  defendant  for 
a  paper,  and  finding  something  in 
it  not  expected  declined  reading  it. 
The  defendant  is  not  thereby  enti- 
tled to  give  the  paper  in  evidence. 

Ibid. 

340.  The  defendant  cannot  give  in 
evidence,  an  account  book  kept  by 
him  of  the  plaintiff 's  work  and  la- 
bour. Ibid. 

341.  Unconnected  scraps  of  paper, 
containing,  as  alleged,  accounts  of 
sales  by  an  agent  of  articles  on  ac- 
count of  his  principal,  irregularly 
kept  on  their  face,  are  not  admissi- 
ble as  a  book  of  original  entries. 

342.  Such  evidence  is  to  be  extended 
beyond  former  limits.     Thompson 
v.  M'Kelvey.  xiii.  126 

343.  Where  the  court  may  reject  evi- 
dence, as  irrelevant.  Reed  v.  John- 
ston, xiii.  216 

344.  Evidence  is  not  admissible  of  de- 
clarations made  at  the  time  of  sub- 
scribing to  a  seminary,  by  one  not  a 
trustee  or  party  to  the  suit,  especial- 
cially  if  on  the  faith  of  the  defend- 
ant's subscription,  others  afterwards 
subscribed.  Davis  v.  Meade. 

xiii.  281 

345.  The  certificate  of  the  presiding 
judge  of  a  district  is  evidence  to  show 
him  interested  in  a  cause,  so  as  to  jus- 
tify its  trial  by  a  neighbouring  pre- 
sident, but  not  to  show  that  the  suit 
is  not  pending.    Ports  v.  Smith. 

xiii.  334 

345.  Under  the  plea  of  payment  to 
debt  on  a  bond  given  by  the  defend- 
ant to  the  plaintiff's  testator,  in  part 
consideration  of  a  tract  of  land  in 
Virginia,   the   defendant  offered  a 
witness  to  prove  that  he  had  gone  to 
Virginia  and  had  traced  the  lines  of 
a  patent,  (produced  to  the  court,) 
delivered  to  him  by  his  father,  the 
defendant,  and  that  it  was  the  only 
patent  for  lands  in  Virginia  he  had 
ever  known  to  be  in  his  father's  pos- 
session; that  the  land  contained  in 
the  patent  was  situate  on  a  moun- 
tain, and  not  worth  the  taxes.     To 
this  evidence  the  plaintiff  object- 
ed, that,  unless  the  deed  from  the 
plaintiff's  testator  was  produced,  it 
could  not  appear  to  be  the  same 
land.     The  defendant  then  stated 
on  his  voir  dire  that  this  deed  was 
lost,  and,  though  searched  for,  could 
not  be  found.     Held,  that  the  evi- 
dence was  admissible.  Paul  \:  Dur- 
borow.  xiii.  392 

346.  In  an  action  by  the  assignee  of  a 
promissory  note  against  the  drawer, 


the  defendant  cannot,  under  the  plea 
of  payment,  give  in  evidence  decla- 
rations made  by  the  assignor,  before 
the  assignment,  "  that  he  would  fix 
the  drawer,"  &c.  if  no  notice  has 
been  given  by  the  plaintiff  that  such 
declarations  would  be  offered  in  evi- 
dence. Lighty  v.  Brenner,  xiv.  127 

347.  In  a  feigned  issue,  to  try  whether 
a  judgment  which  had  been  assigned 
to  the  plaintiffs,  is  a  lien  upon  the 
lands  of  the  defendant,  declarations 
by  the  assignor,  made  before  the  as- 
signment, that  a  few  days  after  the 
entry  of  the  judgment,  and  when  its 
entry  was  unknown  to  the  defendant, 
he  had  paid  to  the  assienor  three 
hundred  dollars,  in  consideration  of 
which  the  latter  had  agreed  not  to 
enter  the  judgment,  may  be  given  in 
evidence  by  the  defendant.  Kellogg 
v.  Krauser.  xiv.  137. 

348.  Though  the  opinion  of  a  witness, 
as  to  the  value  of  land,  is  not  strictly 
a  fact,  yet  he  may  be  asked  what 
was  the  value  of  certain  mortgaged 
premises,  in  the  possession  of  the 
defendant,  at  the  time  the  judgment 
was  entered  against  him,    on  the 
bond  accompanying  the  mortgage. 

Ibid. 

349.  On  the  trial  of  a  cause  in  the 
Court  of  Common  Pleas,  the  original 
records  of  that  court,  removed  to  the 
Supreme  Court  on  a  writ  of  error, 
and  there  remaining,  may  be  given  in 
evidence.    The  docket  entries  of  the 
Court  of  Common  Pleas  may  also  be 
given  in  evidence,  after  the  records 
have  been  removed.   Ei&enhart  v. 
Slaymaker.  xiv.  153 

350.  The   order  of  giving  evidence 
is  at  the  discretion  of  the  court  be- 
fore which  the  cause  is  tried,  and  is 
not  the  subject  of  a  writ  of  error.    It 
therefore  is  not  error  to  permit  a 
judgment  and  the  proceedings  there- 
on, under  which  the  plaintiff  in  eject- 
ment claims,  to  be  given  in  evidence, 
without  previously  showing  some  co- 
lour of  title  in  the  defendant  in  the 
judgment,  if  it  appear  subsequently 
that  the  defendant  in  the  judgment 
came  into  possession  under  the  de- 
fendant in  the  judgment.  Ibid. 

A  copy  of  a  notice  to  quit  is  compe- 
tent evidence,  without  notice  to  pro- 
duce the  original.  Ibid. 

351.  Where  the  defendant  neglects  to 
give  the  notice  of  special  matter  re- 
quired by  a  rule  of  court,  the  admis- 
sion of  other  evidence,  without  ob- 
jection by  the  plaintiff,  will  not  enti- 
tle the  defendant  to  give  in  evidence, 
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that  of  which  he  ought  to  have  given 
notice.  Wilson  v.  Irwin.       xiv.  176 

352.  Nor  can  he,  by  setting  out  in  the 
form  of  a  plea  of  set-otf ,  the  special 
matter  which  he  might  have  given  in 
evidence  under  the  plea  of  payment 
•with  leave,  &c.  if  notice  had  been 
given,  either  give  such  special  mat- 
ter in  evidence  or  entitle  himself  to 
a  continuance.    It  is  not  error  to  re- 
fuse such  a  plea  to  be  added.     Ibid. 

353.  Evidence  that  a  horse  was  re- 
ceived by  the  defendant  in  exchange 
for  a  patent  right,  is  not  admissible, 
either  under  a  count  for  money  paid, 
laid  out,  and  expended,  or  for  mo- 
ney had  and  received.  Doebler  v. 
Fisher.  xiv.  179 

354.  In  an  action  on  a  promissory  note 
against   the   administrator  of  the 
drawer,  the  defendant  may,  under 
the  plea  of  payment  with  leave  to 
give  the  special  matter  in  evidence, 
prove  that  as  administrator  he  had 
assigned  to  the  plaintiff  the  note  of  a 
third  person,  of  greater  amount  than 
the  claim  of  the  plaintiff,  and  that 
the  amount  of  the  note  thus  assigned 
had  been  paid  to  the  plaintiff'.  Bai- 
ley v.  Bailey.  xiv.  195 

355.  Where,  in  an  action  against  an 
administrator,  on  a  promissory  note 
of  the  intestate,  none  of  the  pleas 
deny  that  the  defendant  has  person- 
al assets  to  satisfy  the  plaintiff's 
claim,  the  defendant  cannot  give  in 
evidence  a  record  of  the  Orphans' 
Court,  showing  that  on  a  valuation 
and  appraisement  of  the  real  estate 
of  the  intestate,  the  plaintiff,  who 
was  his  brother,  took  it  at  the  ap- 
praisement, giving  security  to  the 
other  heirs.  Ibid. 

356.  A  printed  advertisement  is  not 
admissible  in  evidence,  where  it  ap- 
pears from  the  testimony  of  a  wit- 
ness, that  the  original  manuscript 
from  which  it  was  copied  was  given 
to  him,  and  that  he  had  left  it  with 
the  printer  of  a  newspaper,  by  whom 
it  was  published;  that  he  had  not  in- 
quired for  it  of  the  printer,  and  had 
made  no  particular  search  for  it 
among  his  papers,  but  that  he  be- 
lieved it  to  be  lost.  Siveigart  v.Loiv- 
marter.  xiv.  200 

357.  In  an  action  on  a  bond,  given  for  the 
purchase  money  of  a  tract  of  land, 
the  defendant  may.under  the  plea  of 
payment  and  notice  of  special  mat- 
ter, prove  that  while  he  was  treat- 
ing for  the  purchase,  the  plaintiff 
showed  him,  as  the  boundaries,  lines 
which  were  afterwards  found  not  to 


be  the  boundaries  of  the  land  con- 
veyed, and  that  the  lines  designated 
in  the  conveyance  excluded  the  land 
which  was  shown  to  him  as  part  of 
the  tract.  Stubbs  v.  King,  xiv,  206 

358.  After  the  plaintiff  has  given  in 
evidence  his  book  of  original  entries, 
and  a  letter  from  the  defendant,  ac- 
knowledging the  receipt  of  several 
letters  from  the  plaintiff,  but  with- 
out mentioning  their  contents,  stat- 
ing his  inability  to  pay  the  balance 
due  to  the  plaintiff  and  asking  fur- 
ther time,  the  plaintiff  cannot  give 
in  evidence  his  journal  and  leger,  to 
show  what  was  the  balance  due. 
IVormanv.  Boyer.  xiv. 212 

359.  A  receipt,  signed  in  the  name  of 
the  plaintiffs,  by  a  brother-in-law  of 
one  of  them,  who  lived  near  them, 
was  often  in  their  store,  and  in  habits 
of  intimacy  with  them,  is  not  admis- 
sible in  evidence.  Ibid. 

360.  If  a  notice  to  produce  papers  be 
not  complied  with,  copies  of  the 
papers  may  be  read,  or  their  con- 
tents proved;  but  the  court  has  no 
power  to  require  their  production 
under  the  act  of  the  27th  of  Febru- 
ary, 1798.  .  Ibid. 

361.  In  an  action  on  a  single  bill,  the 
defendant  may,  under  the  plea  of 
payment,  with  notice  of  special  mat- 
ter, prove  that  the  bill  was  taken, 
subject  to  a  parol  agreement  made 
long  before  its  date.    Lyon  y.  The 
Huntingdon  Bank.  xiv.  283 

362.  In  an  action  on  a  bond  given  for  the 
price  of  a  tract  of  land,  which  by 
articles  of  agreement  the  plaintiff 
had  contracted  to  sell  to  the  defend- 
ant, and  was  said  to  contain  two 
hundred  and  twenty-five  acres,  and 
for  which   a  deed  was  afterwards 
executed,   conveying  the  tract  by 
metes   and  bounds,  and  calling  it 
two  hundred  and  twenty-five  acres, 
but  it  turned  out  to  be  deficient  in 
quantity,  the  defendant  may  prove, 
that,  at  the  execution  of  the  articles 
of  agreement,  the  plaintiff  asserted 
that  the  tract  would  be  found  to 
contain  two  hundred  and  twenty- five 
acres,  and  called  on  the  bystanders 
to  witness  that  he  would  make  his 
assertion  good.  Frederick  v.  Camp- 
bell xiv.  293 

363.  In  ejectment,  the  defendant  may 
give  in  evidence  the  declarations  and 
acts  of  the  plaintiff,  tending  to  prove 
that  he  haa  made  a  parol  sale  of  his 
interest  in  the  land  in  dispute,  ac- 
companied by  payment  of  the  pur- 
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chase  money  and  delivery  of  the 
possession.  Clark  v.  Vankirk. 

xiv.  354 

364.  Where,  in  slander,  the  words  laid 
are,  that  the  defendant  said  that  the 
plaintiffhad  stolen  property;  and  the 
•witness  offered  by  the  plaintiff  can 
only  testify,  that  the  defendant  said 
that  the  plaintiff  had  either  taken  or 
stolen  it,  without  being  able  to  say 
which  expression  was  used,  the  court 
ought  to  receive  the  evidence,  and 
leave  it  to  the  jury  to  determine, 
from  the  sense  of  the  whole  conver- 
sation, which  expression  was  used. 
M'Almet\.  McClelland,     xiv.  359 

365.  A  repetition  of  the  charge,  after 
suit  brought,  may  be  given  in  evi- 
dence to  show  malice,  in  an  action 
of  slander.  Ibid. 

366.  In  slander  evidence  is  admissible 
to  prove  the  defendant's  situation  in 
point  of  property.  Ibid. 

367.  A  paper,  containing  the  draught 
of  a  survey,  and  a  copy  of  field  notes, 
indorsed,  "Fees  fiaid  T.  V.,"and 
"  nent  to  Mr.  O'K. ,  defiuty  surveyor 
of  Cambria  county,  December  8l/i, 
1807— J.  A.,  D.  S.,  B.  C.,  which  I. 
P.,  the  deputy  surveyor  of  Cambria 
county,  proved  had  been  returned  to 
him  by  W.  O'K.,  the  former  deputy 
surveyor  of  the  said  county;  that 
the  words,  "  Fees  paid,"  appeared  to 
him  to  be  the  hand  writing  of  S.  W., 
formerly  deputy  surveyor  of  Bed- 
ford county,  but  the  witness  never 

saw  him  write,  and  knew  his  hand- 
writing only  by  comparison,  and  that 
the  rest  of  the  indorsement  was  in 
the  handwriting  of  J.  A.,  formerly 
deputy  surveyor  of  Bedford  county, 
was  certified  that  he  sent  it  to  C. 
\V.,  but  did  not  say  where  he  found 
it,  or  that  it  had  ever  been  in  the 
office  of  Bedford  county,  is  not  evi- 
dence. Vickroy  v.  Shelley,  xiv.  372 

368.  If  notice  be  given,  that  a  deposi- 
tion will  be  taken  at  a  certain  house 
in  the  towhship  of  N.,  in  the  county 
of  B. ,  and  nothing  more  appears  than 
that  it  was  taken  in  the  county  of  B. , 
it  cannot  be  read  in  evidence,  unless 
the  adverse  party  attended,  which 
cures  the  defect  Ibid. 

369.  A  connected  draught  of  eleven 
tracts  of  land,  which  came  from  the 
office  of  the  surveyor  general,  by 
whom  it  was  certified,  that  "it  was 
a  connected  draught  of  eleven  tracts 
of  land,   situate  on  the  waters   o 
Otter  Creek  and  surveyed  on  war 
rants  granted  to  the  persons  whose 
names  are  written  on  the  plots  re 


spectively,  all  dated  the  23d  of  July, 
1773,  except  that  to  R.  I.,  which  is 
dated  the  22d  of  July,  1794,  is  not 
evidence  to  make  title  to  the  land  in 
dispute;  but  it  is  evidence  to  show 
that  the  survey,  under  which  the 
plaintiff  claimed,  did  not  interfere 
with  others.  Ibid. 

370.  In  ejectment,  the  plaintiff  made 
title    to    No.    1028,   in    the    Fifth 
Donation  District,  and  the  dispute 
being  about  its  locality,  after  having 
examined  several  witnesses,  the  ob- 
ject of  whose  testimony  was  to  prove 
that  the  tract  in  possession  of  the  de- 
fendant was  No.    1028,  offered  in 
evidence  the  record  of  an  ejectment 
brought  by  one  M.  against  the  plain- 
tiff, and  the  recovery  of  another  tract 
of  land,  on  which  the  plaintiff  lived, 
and  claimed  as  No.  1028:  held,  that 
the  record  was  not  evidence  of  any 
particular  right.    But  evidence  hav- 
ing been  given  on  the  cross-exami- 
nation of  one  of  the  plaintiff's  wit- 
nesses, of  the  plaintiff's  residence  on 
the  land  which  M.  recovered  from 
him,  and  that  he  continued  in  pos- 
session of  that  tract  as  No.  1028,  and 
the  witness  having  testified,  that  as 
far  as  he  knew,  he  had  lived  there 
ever  since,  and  that  he  understood  he 
was  the  tenant  of  M. :  held,  that  the 
record  became  evidence  for  the  pur- 
pose of  explaining  what  had  become 
of  his  possession  of  M's.  tract,  and 
that  he  had  by  mistake  seated  him- 
self upon  it  as  No.  1028.  Moore  v. 
Smith.  xiv.  338 

371.  After  the  sale  of  part  of  a  tract 
of  land  to  one  who  holds  in  severally 
the  part  sold,  the  declarations  of  the 
vendor,  in  a  dispute  with  a  third 
person,  are  not  evidence  to  affect 
the  rights  of  the  vendee.    In  order 
to  affect  a  person  by  conversations 
or  declarations  made  in  hispresence, 
they  must  be  made  to  him  in  such  a 
manner  as  requires  him  to  deny,  or, 
bv  his  acquiescence,  to  admit  them. 
Therefore  where  A.,  who  claimed  a 
tract  of  land,   attended  as   chain- 
bearer,  a  jury  of  view,  in  a  contro- 
versy between  B.  and  C.,  conversa- 
tions between  B.  and  C.  relative  to 
the  locality  of  the  tract  claimed  by 
A.  are  not  evidence  against  him. 

Ibid. 

372.  The  record  of  a  verdict  for  da- 
mages, to  be  released  on  the  per- 
formance of  a  certain  act  by  the  de- 
fendant, where  no  motion  for  a  new 
trial,  or  in  arrest  of  judgment  is 
made,  but  judgment  is  not  entered 
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on  the  verdict,  in  consequence  of  the 
performance  of  the  act  required  by 
the  defendant,  is  conclusive  as  to  the 
same  matters  coming  directly  in 
question  in  another  suit,  upon  the 
parties  and  upon  privies  in  blood 
in  estate,  and  in  law,  unless  obtainec 
by  fraud  and  collusion.  Estefi  v. 
Hutchman.  xiv.  435 

373.  a  conveyance  made  by  persons 
authorized  by  the  legislature  to  con- 
vey, \%  firima  facie  evidence  of  gooc 
title  in  the  vendee,  against  all  claim- 
ing under  the  vendor;  and,  where 
such  conveyance  has   been   made 
after  a  solemn  trial  and  decision  on 
material  facts,  it  is  as  conclusive,  as 
if  made  by  a  person  in  full  life. 

Ibid. 

374.  A  sworn  copy  of  the  entries  hi  a 
justice's  docket,  is  admissible  in  evi- 
dence, with  the  same  effect  as  the 
original,  if  produced,  would  have. 
Welsh  v.  Crawford.  xiv.  44C 

375.  The  relevancy  or  irrelevancy  ol 
evidence  is  a  matter  for  the  sound 
discretion  of  the  court.  Hanvood  v. 
Ramsay.  xv.  31 

376.  Where  the  title  of  a  part  of  the 
land,  for  the  purchase    money  of 
which  the  suit  is  brought  is  defective, 
evidence  of  the  situation  of  a  mill- 
dam,  race,  &c.  on  the  property  is 
admissible  to  show  the  relative  value 
of  the  part  obtained,  compared  with 
that  which   is  lost.     FuhveUer  v. 
Baugher,  xv.  45 

377.  A  paper  will  not  be  allowed  to 
go  to  the  jury,  containing  a  state- 
ment of  items,  of  some  of  which  there 
is  no  proof. 

The  President  of  the  Court  of  Com- 
mon Pleas  is  not  bound  to  file  his 
reasons  in  writing  for  rejecting  evi- 
dence. 

Competency  of  evidence.  Morrison  v. 
Moreland.  xv.  61 

378.  On  a  demurrer  to  evidence,  the 
court  are  to  take  every  fact  sworn 
to  against  the  parts  demurring  to  be 
true,  and  cannot  consider  any  testi- 
mony impugning  the  truth  of  the  tes- 
timony against   him.   Feay  v.  De- 
camp. .  xv.  227 

379.  In  a  suit  against  several  adminis- 
trators, one  of  the  defendants,  ex- 
amined as  a  witness  by  the  plaintiff 's 
without  objection,  cannot  be  per- 
mitted to  state  his  belief  that  the  de- 
fendants were  indebted  to  the  plain- 
tiffs, founded  on  what  the  plaintiff's, 
testator  had  told  him.  Scull  v.  Wal- 
lace, xv,  231 


EXCEPTIONS, 

See  REFEREES. 

EXCEPTIONS,  BILL  OF, 
1.  The  court  is  not  bound  to  suspend 
the  trial  of  a  cause  until  a  bill  of  ex- 
ceptions is  drawn  in  form  and  sealed. 
A  note  in  writing  made  at  the  time 
the  exception  is  taken  to  be  reduced 
to  form  afterwards,  is  sufficient. 
Query,  Whether  the  conduct  of  the 
court  in  such  a  matter  is  the  subject 
of  a  bill  of  exceptions.  Stewart  et 
al.  v.  Huntingdon  Bank.  xi.  267 

EXECUTION. 

See  ADMINISTRATOR,  16.  AMEND- 
MENT, 11.  BAIL,  4.  BOND,  7.  ER- 
ROR, 36.  ESTATE  TAIL.  INSOL- 
VENT LAW,  1,  2,  3,  4.  JUDGMENT, 
3,  6,  41,  42,  57,  58.  LEVARI  FA- 
CIAS. LIBERARI  FACIAS.  MORT- 
GAGE, 2,  13.  PRACTICE,  17,  18, 
19,  25.  SHERIFF.  SHERIFF'S  SALE. 
TURNPIKE  COMPANY,  1. 

1.  AJi.fa.  was  issued  and  a  levy  made 
on  land  which  was  extended.     The 
court  below,  on  motion  set  aside  the 
inquisition  and  extent.     Sometime 
afterwards  an  alias  Ji.  fa.  was  is- 
sued, by  virtue  of  which  the  same 
land  was  levied  on  and  sold.     Held, 
that  having  laid  the  second  execu- 
tion on  the  same  land,  the  plaintiff 
had  not  in  substance  relinquished  the 
former  execution,  and  that  these 
proceedings  were  valid.    The  court 
however  would,  on  motion,  relieve 
the     defendant   from    unnecessary 
costs.  Miller  v.  Milford.          ii.  35 

2.  It  is  a  matter  of  course  in  reversal 
of  an  execution  executed,  to  award 
restitution  of  money  levied.   Cassel 
v.  Duncan.  ii.  57 

3.  If  an  execution  be  issued  within  a 
year  and  a  day  after  judgment,  an 
alias  execution  may  be  sued  out  at 
any  time  afterwards  without  a  scire 
facias    to     revive    the    judgment, 
though  the  first  writ  was  not  return  - 
ed,  provided    continuance  by   vice 
comes  non  misit  breve  be  entered. 
Lewis  v.  Smith.  ii.  142 

4.  A  levy  upon  a  part  of  the  goods  in 
a  house  in  the  name  of  the  whole  is 
a  good  levy  upon  the  whole,    ii.  142 

5.  Personal  property  is  bound  from  the 
time  the  execution  is  delivered  to 
the  sheriff.  ii.  142 

.  If  a  levy  be  made  upon  goods  which 
are  suffered  to  remain  in  the  defend- 
ant's possession  several  years,  they 
are  not  protected  from  a  subsequent 
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execution,  unless  the  levy  be  return- 
ed before  the  subsequent  execution 
delivered  to  the  sheriff.  ii.  142 

7.  A  collateral  agreement  made  by  the 
defendant's  with  the  plaintiff's  at- 
torney, to  be  answerable  for  goods 
levied  on  by  the  marshal,  and  re- 
maining in  the  defendant's  hands, 
vests  no  property  in  the  marshal. 

ii.  142 

8.  A  payment  by  the  sheriff  to  an  ad- 
ministrator of  the  surplus  money 
remaining  in  his  hands  on  an  exe- 
cution against  such  administrator, 
•which  had  been  levied  on  real  estate, 
without  objection  previously  made 
by  the  heir,  is  legal.   Commonwealth 
for  the  use  of  Moore  v.  Rahn. 

ii.  375 

9.  The  court,  on  application  of  the 
heir  in  such  case,  before  the  money 
paid  over,  would  order  it  to  be  paid 
into  court,  subject  to  its  disposal. 

ii.  375 

10.  But   the   heir  cannot  recover  it 
again  from  the  sheriff  after  he  has 
paid  it  to  the  administrator  with- 
out notice.  '   •  ii.  372 

11.  A  levari  facias  issued  several  years 
after  a  judgment  without  a  scL  fa. 
to  support  it  is  not  void,  but  voidable 
only.   Vastine  v.  Fury.  ii.  426 

12.  The  sheriff  on  a  levari  facias  at 
the  suit  of  A.,  sold  lands  to  B.,but 
afterwards  at  the  instance  of  A 's.  at- 
torney  returned   them    unsold  for 
want  of  buyers,  on  account  of  B's. 
default  of  payment,  and  sold  them 
to  A.  on  a  second  levari.  Held,  that 
the  court  in  which  the  executions 
issued,  had  a  right  before  the  ac- 
knowledgment of  the  sheriff's  deed, 
to  confirm  the  first  sale  and  set  aside 
the  second.  ii.  426 

13.  The  lien  of  a  testatum  execution 
against  lands  issued  from  a  Court  of 
Common  Pleas,  commenced  ut  the 
time  the  writ  is  delivered  to  the 
sheriff.    The  duration  of  the  lien 
is  not  however  indefinite.    It  con- 
tinues during  the  progress  of  pro- 
ceedings to  effect  a  sale;  but  the 
plaintiff  may  suspend  the  sale  and 
retain  his  lien,  provided  he  continues 
his  process  in  such  a  manner  as  to 

S've  public  notice  that  he  means  to 
)ld  the  land,  which  may  be  done 
by  issuing  writs  of  venditioni  er/io- 
nas,  from  term  to  term,  and  deliver- 
ing them  to  the  sheriff  to  whom  they 
are  directed.  Cowden  v.  Brady  and 
others.  viii.  505 

14.  After  a  fi.fa.  has  been  levied  on 
real  property  which  has  been  con- 
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demned,  the  plaintiff  cannot  aban- 
don these  proceedings,  and  take  out 
a  ca.  sa.  without  the  leave  of  the 
court.  Bank  of  Pennsylvania  v. 
Latshatu.  ix.  9 

15.  Where  a  defendant  entered  bail  to 
entitle  himself  to  a  stay  of  execu- 
tion under  the  provisions  of  the  act 
of  the    21st  of  March,  1806,  and 
the  plaintiff  after  the  expiration  of 
the  cesset,  issued  a  fieri  facias  and 
levied  on  the  defendant's  real  estate, 
and  on  the  return  of  the  writ,  issued 
a  scire  facias  against  the  bail  upon 
his   recognizance,    held,    that   the 
plaintiff  was  not  bound  to  make  his 
election  between  the  defendant  in 
the  original  action  and  the  bail,  but 
might  pursue  his  remedies  against 
both  or  either,  though  he  could  re- 
ceive but  one  satisfaction.  Patterson 
v.  Swan.  ix.  16 

16.  If  the  sheriff  return  to  a  levari 
facias,  "  struck  off  for  a  certain  sum, 
and  the  sheriff  could  not  make  a  title 
therefore  remains  unsold"  the  plain- 
tiff may  issue  a  new  execution.  Ped- 
dle v.  Hollingshead.  ix.  277 

17.  The  privilege  of  a  stay  of  execu- 
tion under  the  appraisement  act  of 
the  28th  of  March,  1820,  expired 
with  that  act,  and  existed  afterwards 
in  relation  to  executions  issued  while 
that  act  was  in  force  only  as  modi- 
fied by  the  act  of  the  27th  of  March, 
1821.  Ibid. 

18.  If  the  legislature  give  an  indul- 
gence of  a  stay  of  execution  to  a 
debtor,  it  may  afterwards  modify  or 
withdraw  it.  Ibid. 

19.  The  court  will  not,  on  motion  to 
set  aside  a  y?.  fa.  inquire  into  the 
title  of  a  third  person  who  claims 
the  land  levied  on,  but  will  leave 
him  to  his  ejectment.  Harrison  v. 
Wain.  ix.  318 

20.  Nor  will  the  court  in  such  case  in- 
quire into  the  existence  of  liens  on 
the  land;  though  they  would  apply 
the  proceeds  to  them,  if  valid,  when 
the  money  is  brought  into  court  by 
the  sheriff.  Ibid. 

21.  If  a  subsequent  judgment   credi- 
tor buy  in  a  prior  mortgage  and 
judgment;  and  under  the  latter  levy 
on  lands  of  the  debtor  not  included 
in  the  mortgage,  with  a  view  to  the 
payment  of  his  own  judgment  out 
of  the  mortgaged  property,  the  court 
will  not  interfere  on  motion,  to  re- 
lieve one  claiming  the  land  levied  on 
under  a  voluntary  conveyance  by  di- 
recting  the    creditor   to    proceed 
against  the   mortgaged  premises, 
2Y 
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though  it  seems  they  would  in  favour 
of  a  purchaser  for  a  valuable  consi- 
deration. Ibid. 

22.  If  after  a  recognizance  entered  in- 
to for  a  stay  of  execution,  the  plain- 

,  tiff  issue  Ziji.fa.  against  the  defend- 
ants in  the  original  suit,  within  the 
time  of  stay  allowed  by  law,  and  ob- 
tain part  of  the  debt  from  one  of  the 

•  original  defendants,  under  a  menace 
of  levying  the  execution,  this  does 
not  discharge  the  recognizance. 

Afi.  fa.  issued  within  the  period  of 
.  the  stay,  after  security  entered,  is  a 
.  nullity,  and  trespass  lies  against* the 
;  plaintiff  or  prothonotary  for  issuing 
'  it  Milliken  v.  Brown.  x.  188 

23. -If  an' execution  issue  against  se- 

•  veral  defendants  and  the  assignee  of 
,  one  pay  the  amount  thereof  to  the 

•  sheriff,  who  marks  the  execution 
satisfied,  if  such  payment  was  in  re- 
ality a  purchase  of  the  judgment  the 
sheriff  may  correct  the  indorsement 

•  and  pi'oceed  on  the  writ :  but  if  the  as- 
signee had  funds  in  his  hands  to  pay 

.  the  debt,  and  there  are  circumstan- 

•  ces  to  show  it  was  intended  as  a  pay- 
ment, the  juiy  may  so  consider  it, 
and  the  sheriff's  proceeding  after- 
wards on  the  writ,  will  be  considered 
a  trespass.  Kuhn  v.  North,    x.  399 

24.  Where  bail  for  an  appeal  from 
an  award  of  arbitrators  was  entered 
•within  sixteen  days,  and  no  excep- 
tion to  it  was  taken  until  seven  years 

.  afterwards,  and  the  appellant,  when 
he  knew  of  the  exceptions,  offered 

•  additional  and  unexceptionable  bail, 
which  the  opposite  party  refused  and 

,  issued  an.  execution,  held,  that  the 
execution,  was  erroneous.  Davis  v. 
Black,  Administrator.  xii.  327 

25.  If  an  execution  has  been  issued 
before  the  stay  of  execution  is  ex- 
pired, it  is  irregular  but  not  void,  and 

.  its  validity  cannot  be  called  in  ques- 
tion by  another  execution  creditor 
who  sues  the  sheriff  for  the  proceeds. 
A  sheriff  who  has  money  in  his  hands 
by  virtue  of  a  sale  under  an  execu- 
tion, but  who  is  tied  up  from  paying 

.  it  over  by  a  rule  of  court,  is  not  lia- 
ble for  interest  during  such  period: 
even  though  the  purchasers  have 
not  paid  him  and  may  be  liable  to 
him  for  interest.  Stewart  v.  Stacker. 
xiii.  199 

26.  A  sheriff's  return  to  a  fi.  fa.  of 
debt  and  costs  paid,  made  two  years 
out  of  time,  and  not  less  than  a  year 
after  a  suit  commenced,  in  which  its 
effect-is  material,  is  not  conclusive. 

27.  If  the  plaintiff,  in  an  execution  le- 


vied on  goods,  forbear  to  proceed 
against  the  defendant,  on  the  pro- 
mise of  a  third  person  to  pay  the  mo- 
ney to  the  plaintiff,  the  receipt  of 
part  of  the  money  from  the  defendant 
after  the  promise  is  broken,  and  giv- 
ing two  weeks'  time  to  pay  the  re- 
mainder, does  not  discharge  the  pro- 
mise. 

28.  In  a  suit  on  such  promise,  under 
the  above  circumstances,  evidence 
offered  by  the  defendant  that  the 
surplus  of  certain  moneys  raised  by 
an  execution  against  him  and  ano- 
ther, jointly,  was  paid  to  the  sheriff 
in  discharge  of  the  plaintiff's  exe- 
cution, is  admissible,  Weidman  v. 
Wetzcl.  xiii.  96 

EXECUTOR. 

See  ACTION,  8,  10,  12.  APPRENTICE, 
7,  8.  ARBITRATION,  13.  EVIDKNCE, 
39,  40.  PARTITION,  4.  SCIRE  FA- 
CIAS, 6.  SET-OFF,  15,  23, 24.  WILL, 
WITNESS,  12,  31,  34,  65,  76. 

1.  A  settlement  of  the  accounts  of  exe- 
cutors in  the  Orphans'  Court,  made 
after  the  commencement  of  an  action 
against  them  for  a  legacy,  is  not  con- 
clusive   in  such  action.    Miller  \: 
Young.  ii.  518 

Query,  Whether  such  settlement 
would  have  been  conclusive,  if  it  had 
been  made  before  the  commence- 
ment of  the  action.  ii.  518 

2.  An  executor  is  llableinresfiect  to  all 
the  assets  which  come  into  his  hands, 
whether  they  arise  in  the  county 
in  which  letters  testamentary  are 
granted,  in  another  county  or  state, 
or  even  in  a  foreign  country;  and  if 
letters  testamentary  be  granted  in 
another  state,  as  well  as  in  this,  a 
suit  may  be  maintained  here  before 
the  settlement  of  any  administration 
account  in  the  other  state.    Swear- 
ingcn's  executor,  v.  Pendletorfs  exe- 
cutrix, iv.  389 

3.  If  an  executor,  after  the  expiration 
of  a  year,  apply  the  assets  in  his 
hands  to  the  payment  of  legacies  or 
distributive  shares  to  the  prejudice 
of  a  creditor  of  whose  claim  he  had 
no  notice,  it  is  a  devastavit.       Ibid. 

4.  In    an  issue  joined   on    the  plea 
of  jilene.  administrayit,  which  was 
found  for  the  plaintiff,  the  jury  be- 
sides finding  against  the  defendant 
on  the  issue  joined,  found  also,  that 
he   had  wasted   the    goods  which 
came  to  his  hands;  and  the  court 
below   ordered  judgment   for   the 
whole  amount  of  damages  and  costs 
to  be  entered  de  bonis  testatoris  si, 
&c,,  et  si  non  de  bonis  firofiriis  of  the 
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defendant.  Held,  that  no  issue  being 
joined  on  the  wasting  of  the  testa- 
tor's goods  what  the  jury  found  on 
that  subject,  was  unauthorized,  and 
that  consequently  the  judgment  was 
erroneous.  Ibid. 

5.  When  the  verdict  is  for  the  plaintiH', 
on  a  plea  of  file ne  adminintravit,  the 
judgment  for  all  but  the  costs  is  dc 
/>onis  testatoris.  If,  however,  on  such 
:i  judgment  a  fieri  facias  be  issued, 
it  is  the  duty  of  me  sheriff,  unless 
goods  of  the  testator  be  shown  by 
the  defendant  to  return  a  devastavit, 
•which  the  defendant  is  estopped 
from  denying,  because  the  verdict  is 
conclusive  that  assets  were  in  his 
hands  at  the  commencement  of  the 
suit.  Ibid. 

6-  Devise  of  real  estate  to  four  per- 
sons named  in  the  vill  as  executors, 
to  rent  the  same  and  distribute  the 
profits  among  the  testator's  wife  and 
children.  Afterwards  three  of  the 
executors  refused  the  trust;  one  of 
them  died:  the  other  two  renounced 
by  an  instrument  in  writing  after 
the  commencement  of  the  suit,  but 
were  examined  as  witnesses  and  de- 
clared, they  had  from  the  first  re- 
fused the  trust.  Held,  that  the  other 
executor  alone  might  recover  in 
ejectment.  Jones  v.  Muffet.  v.  523 

'•  vFhe  5th  section  of  the  act  of  the 
JlstofAfarc/z,  1806,  "to  regulate  ar- 
bitrations and  proceedings  in  courts 
of  justice,"  extends  to  executors  and 
administrators.  Diron  and  others, 
administrators,  &c,  v.  Sturgeon  and 
others,  executors.  vi.  25 

8.  Where  a  will  has  been  admitted  to 
probate  by  the  register,  and  the  exe- 
cutor has  acted  under  it,  although 
the  will  be  afterwards  revoked,  the 
accounts  of  such  executor  may  be 
filed  before  the  register  and  present- 
ed to  the  Orphans'  Court,  and  they 
are  bound  to  make  a  decree  in  re- 
spect to  them.  Case  of  William 
Hujf's  estate.  Peebles  afifical.  xv.  39 

y.  Where  executors  purchase  bank 
notes  at  a  discount,  and  with  them 
pay  a  debt  due  by  the  testator  to  the 
bank,  the  estate  shall  have  the  be- 
nefit of  such  discount  and  not  the 
executors.  Case  of  Heagcr's  execu- 
tors, xv.  65 

10.  W'here  the  accounts  of  executors 
filed  on  citation  by  guardian  of  in- 
fants were  referred,  and  the  Or- 
phans' Court  confirmed  the  report 
of  referees,  held  that  the  decree  of 
confirmation  was  subject  to  appeal, 
and  might  be  reversed  for  error  in 


law  contained  in  the  report  appear- 
ing on  the  answers  and  admissions  of 
the  executors  before  the  referees.  - 

Ibid. 

EXECUTORS    AND    ADMINIS- 
TRATORS. 

Sec  ABATEMENT,  2.  ACTION,  8,  10, 
12.  AFFIDAVIT  OF  DEFENCK,  r>. 
ARBITRATION-,  13.  DEVISE,  25 
ERROR,  89.  EVIDENCE,  39,  4tf 
FEIGNED  ISSUE,  4.  FORMER  RE. 
COVERY,  2.  HEIR.  LEGACY.  OR- 
PHANS' COURT.  PARTITION,  4. 
POWER,  1,  2.  PLEADING,  54,  55, 
56.  SCIRE  FACIAS,  6.  SET-OFF, 
15,  23,  24.  WITNESS,  12,  31,  34, 
65,  76. 

1.  A  confession  of  judgment,  by  an 
executor  or  administrator,  is  an  ad- 
mission of  assets  to  the  amount  of 
the  debt.    Griffith  v.  Cheiv.  viii.  17 

2.  If  the  obligee,  in  a  joint  and  seve-t 
ral  bond,  appoint  one  of  the  adminis-' 
trators  of  one  obligor,  having  assets, 
to  be  one  of  his  own  executors,  the 
debt  is  paid,  and  the  surviving  obli- 
gor discharged.  Ibid. 

3.  The  law  is  the  same,  where  the 
obligee,  in  his  lifetime,  obtains  se- 
veral judgments  against  the  surviv- 
ing obligor,  and  the  representatives 
of  the  surviving  obligor.  Ibid. 

4.  An  administration  bond,  condition- 
ed for  the  return  of  an  inventory 
within  one  month,  and  the  settle- 
ment of  an  account  within  one  year, 
is  forfeited,  if  the  inventory  be  not 
rendered  within  one  month,  and  the 
account  settled    within   one  year, 
though  there  be  no  citation.     Com- 
monwealth v.  Bryan  and  another.  • 

viii.  128  ' 

5.  Such  inventory  and  account  need 
not  be  final;  but  the  administrator 
may  afterwards  file  another  inven- 
tory of  goods  coming  to  his  hands 
since;  and  on  rendering  an  account, 
so  far  as  the  nature  of  the  case  ad- 
mits, pray    time   to   file  another,- 
which  will  always  be  granted.  Ibid. 

6.  The  judgment  on  the  bond  stands 
as  a  security;  but  the  party  cannot 
take  out  an  execution,  till  he  has. 
proved  his  damages,  after  taking 
out  a  scire  facias.  Ibid. 

7.  The  limitation  of  seven  years,  in 
the  second  section  of  the  act  of  the 
4th  of  Afiril,  1797,  does  not  apply 
to   all   sureties    in    administration 
bonds,  but  only  to  cases  where  nttlla 
bona  has  been  returned  to  an  execu- 
tion against  an  executor  or  adminis- 
trator; that  is,  an  execution  :• 

the  estate  of  &  c  tes«-jtor  or  intestate., 
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in  the  hands  of  the  executor  or  ad- 
ministrator. Ibid. 

8.  A.  devised  his  real  estate  to  his  wife, 
during  her  widowhood,  with  direc- 
tions to  his  executors  to  sell  it  at 
her  death,  and  divide  the  proceeds 
of  sale  equally  among  his  children. 
The  widow  and  children  came  to 
an  agreement  to  sell  in  her  lifetime; 
and  in  consideration  of  her  joining 
in  the  deed,  she  was  to  receive  dur- 
ing her  life,  the  interest  of  one  thou- 
sand pounds,  which  was  to  remain 
charged  on  the  land,  and  was,  im- 
mediately after  her  death,  to  be 
paid  to  the  children.    Held,  That 
the  interest  which  accrued,  between 
the  day  on  which  the  interest  was 
regularly  payable,  and  the  day  of 
her  death,  was  payable  to  her  ad- 
ministrator.   Sweigert  v.  Frey,  Ad- 
ministratorof  Berk.  viii.  299 

9.  An  administrator  is  not  entitled  to 
credit  in  his  administration  account, 
for  any  money  expended  on  account 
of  the  real  estate,  or  the  mainten- 
ance of  the  children.     M'Kinney, 
guardian  of  M'finney,  v.  Watson, 
administrator  of  Barber,     viii.  347 

10.  In  all  cases  of  promises,  express 
or  implied,  made  to  or  by  an  ad- 
ministrator, after  the  death  of  the 
intestate,    the    action    lies   by   or 
against  the  administrator  personally. 
Where,  therefore,  an  administrator 
gave  a  receipt,  in  that  character, 
for  money  paid  to  him  by  mistake,  it 
was  held,  that  the  action  to  recover 
it  back,  must  be  against  him  person- 
ally.    Grierv.  Huston.       «viii.  402 

11.  And  if  the  administrator,  in  such 
.     a  case,  has  administered  the  money 

in  payment  of  debts  of  the  intestate, 
•without  notice  of  the  mistake,  he 
may  plead  this  matter  specially, 
ana  if  he  can  prove  it,  and  that  the 
estate  of  the  intestate  is  insolvent,  he 
is  protected.  Ibid. 

12.  If  the  creditor  makes  his  debtor 
executor,  the  debt  is  still  assets  as 
far  as  respects  the  creditors  of  the 
testator,   or  a  residuary   legatee. 
Puaey  v.  Clemson.  ix.  204 

13.  No  rule  can  be  established  as  to 
the  amount  of  commissions  of  exe- 
cutors, that  will  suit  every  case.   In 
common  cases,  five  per  cent,  has 
been  fixed  as  the  standard  by  com- 
mon opinion  and  understanding,  but 
in  the  discretion  of  the  court,  it  may 
exceed  or  be  less  than  that  sum. 

Ibid. 

14.  When  the  value  of  the  estate  was 
Wear  100,000  dollars,  and  the  exe- 


cutors had  little  trouble  or  hazard? 
the  care  of  law  suits  being  trusted 
to  counsel,  who  were  paid  by  the 
estate,  and  there  being  more  than 
sufficient  to  pay  debts,  and  the  re- 
ceipts by  the  executors  were  in 
large  sums  of  money,  the  court  held 
three  per  cent-  a  reasonable  allow- 
ance. Ibid. 

15.  If  an  executor  make  a  compromise, 
which  is  intended  for  the  benefit  of 
the  estate,  and  has  actually  been  for 
its  benefit,  he  ought  not  to  be  charg- 
ed with  the  debt.  Ibid. 

16.  Twelve  dollars  allowed  to  execu- 
tors, as  a  fee  paid  to  an  attorney, 
for  stating  and  preparing  their  ac- 
counts, but  nothing  beyond  that  for 
advice,  as  to  the  mode  of  stating  it. 

Ibid. 

17.  Commissions  of  executors  fixed 
at  three  per  cent,  upon  settling  an 
account  to  the  amount  of   37,000 
dollars,  which  principally  consisted 
of  bank  shares  transferred  to  the 
legatees,  though  the  executors  were 
also  to  pay  some  annuities,  clothe 
and  educate  children,  and  distribute 
some  dividends  of  bank  shares  in 
charities,  there  being  no  evidence 
of  the  degree  of  trouble  the  execu- 
tors had  had  in  these  respects.    Jo- 
sefth  Walker's  estate.  ix.  223 

18.  The  number  of  executors  is  not 
to  make  any  difference  in  the  rate 
of  commission.    If  their  trouble  is 
unequal,  a  share  of  the  commission 
ought  to  be  assigned  to  each  pro- 
portioned to  his  trouble.  Ibid. 

19.  Commission  should  be  paid  for 
services  when  rendered,  not  by  an- 
ticipation for  such  as  may  be  done 
in  future.  Ibid. 

20.  One  devised  the  residue  of  his 
real  and  personal  estate,  after  pay- 
ment of  his  debts,  to  the  discretion 
of  his   executors,   to  distribute  in 
such  manner  as  they  might  think 
proper,  and  appointed  three  execu- 
tors, all  of  whom  died  indebted  to 
the  estate,  without  making  any  dis- 
tribution.   Held,  that  the  Register's 
Court  might,  in  its  discretion,  ap- 
point the  son  of  the  surviving  execu- 
tor, who  was  an  administrator  to 
his  father/,  administrator  cum  testa- 
mento  annexo,  he  being  of  fair  cha- 
racter, and  having  given  good  se- 
curity, and  no  claim  being  made  by 
any  next  of  kin,  nor  opposition  by 
the  commonwealth  under  a  claim 
by  escheat,  nor  by  creditors.     Case 
of  Richard  Weave's  estate,     ix.  187 

22.  A  person  taking  out  letters  of  ad- 
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ministration  in  Pennsylvania,  may 

be  sued  in  Tennessee,  for  a  debt  due 

by  the  intestate.    £vans  v.  Tatem. 

ix.  252 

23.  The  court  refused  to  allow  to  an 
administrator  the  sum  of  two  hun- 
dred and  seventy-five  dollars  eighty- 
six  cents,  charged  against  the  estate 
of  the  intestate,  for  mourning  for 
the  family,  as  against  those  of  the 
next  of  Kin  who  had  received  no 
part  of  the  mourning.    Flintham's 
•dftjieal.  xi.  16 

24.  The  administrator  was  charged 
with  interest   on   the    distributive 
shares  of  minors,  from  the  time  of 
filing  his  accounts  in  the  register's 
office,  notwithstanding  the   minors 
had  not,  until  long  afterwards,  any 
guardian  legally  authorized  to  re- 
ceive their  respective  shares,  and 
the  accounts  were  a  long  time  be- 
fore auditors,  and  the  amount  to 
which   the    minors   were   entitled 
could  not  be  ascertained,  until  the 
final  decree  of  the  Orphans'  Court. 

Ibid. 

25.  Where  two  administrators,  nei- 
ther of  whom  were  next  of  kin  to  the 
intestate,  settled  a  joint  account,  on 
which    they    charged    themselves 
with  the  amount  of  the  inventory 
they  had   previously   filed,  which 
embraced  a  bond  and  book  debt  due 
to  the  intestate  from  one  of  the  ad- 
ministrators; the  court  refused,  alter 
the  lapse  of  four  years,  to  discharge 
the  co-administrator  from  his  liabili- 
ty for  this  debt,  because  it  had  been 
discovered  since  the  settlement  of 
the  account  in  the  Orphans'  Court, 
that  the  obligor  was  insolvent  at  the 
time  of  the  intestate's  death.  Metz  's 
Atrtieal.  xi.  204 

26.  The  proper  time  to  claim  an  allow- 
ance, for  bad  or  doubtful  debts,  is 
when  the  administration  account  is 
settled.  Ibid. 

27.  How  far   administrators  will  be 
allowed  in  the  settlement  of  their 
account,  payments  made  by  them 
for  the  funeral  expenses,  boarding, 
and  lodging,  8cc.,  of  the  intestate. 

Ibid. 

28.  On  the  discontinuance  of  a  suit 
brought  by  an  executor  or  adminis- 
trator, the  plaintiff  is  not  liable,  de 
bonis  firofiriis,  for  the  costs  of  the 
oppositeparty;  but  he  is  for  the  fees 
of  the  officers  of  the  court,  for  servi- 
ces rendered  him.     Musser  et  at. 
jidministrators  of  Charles,  v.  Good. 

xi.  247 

29.  Where  a  testator  devised  all  his 


estate,  real  and  personal,  to  his  wife, 
during  her  natural  life,  after  dis- 
charging all  his  lawful  debts,  and 
from  and  immediately  after  her  de- 
cease, he  gave  and  devised  of  the 
same  pecuniary  legacies  to  different 
relations,  the  residue  of  his  estate, 
whatever  it  might  be,  to  be  equally 
divided  between  two  other  relations, 
or  the  surviving  heirs  of  each :  held, 
that  the  will  gave  no  power  to  the 
executors  to  sell  the  real  estate. 
Clark  v.  Riddle,  surviving  £recu- 
tor  of  Dougherty.  xi.  311 

30.  Of  the  right  of  creditors  and  lega- 
tees to  follow   assets  which  have 
been  collusively  parted  with  by  an 
executor;  of  the  remedy  in  such 
cases,  and  of  the  power  of  an  execu- 
tor over  the  assets.  Petrie  v.  Clark 
et  al.  xi.  377 

31.  Of  an  executor  pledging  the  as- 
sets of  his  testator,  as  a  security  for 
an  antecedent  debt  of  his  own,  to  one 
who  is  ignorant  of  the  mis-appro- 
priation of  the  property.  Ibid. 

32.  A  promissory  note  was  indorsed 
in  blank,  to  executors  for  goods  pur- 
chased of  them,  which  were  part  of 
the  assets  in  their  hands.    One  of 
the  executors,  without  the  know- 
ledge of  the  other,  being  indebted  to 
the  plaintiff,  on  his  own  promissory 
note  of  nearly  the   same  amount, 
after  his   own    note  became  due, 
made    an    arrrangement   with  the 
plaintiff,  by  which  his  own  note  was- 
taken  up  by  a  new  note,  and  the 
note  which  had  been  received  by  the 
executor  for  the  goods  of  the  testa- 
tor, was  handed  over,  with  the  blank 
indorsement  of  the  payee,  as  a  col- 
lateral security  for  the  payment  of 
this  debt;  the  plaintiff  being  entire- 
ly  ignorant  of  the  circumstances 
under  which  the  latter  note  came 
into  the  hands  of  the  executor.  Held, 
that  the  plaintiff,  not  being  a  holder 
for  a  valuable  consideration,  was  not 
entitled  to  recover  the  amount  ot  the 

*  note.  Ibid. 

33.  But,  it  seems,  that  if  he  could  show 
that  time  was  given  in  consideration 
of  obtaining  the  note  in  question  as 
a  security  for  a  debt,  and  in  conse- 
quence the  debt  was  lost,  it  would 
be  otherwise.  Ibid. 

34.  An  administrator,  and  his  surety 
are  not  liable  on  their  bond  for  the 
act  of  the  former  in  confessing  a 
judgment  on  which  the  real  estate 
of  the  intestate  is  sold,  and  applied 
to  the  payment  of  debts  which  are 
posterior  in  order  to  these  which 
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•would  have  been  paid,  had  the  pro- 
perty been  brought  into  a  course 'of 
administration.  Reed  et  al.  v.  The 
Commonwealth.  xi.  441 

35.  No  contract  arises  upon  a  devasta- 
vif,  which  will  support  an  'action 
against   the   executor,   personally. 
Wilson  v.  Long.  xii.  58 

36.  No  contract,  express  or  implied, 
arises  between  the  executor  and  a 
legatee  of  the  testator.  Ibid. 

37.  One  administrator  cannot  sue  a 
co-administrator  on  a  bond  from  the 
latter,    to   the   intestate.     Simon's 
Administrator  v.  Albright,    xii.  429 

58.  Nor  will  it  enable  him  to  sue,  if 
he  assign  such  bond  to  a  third  per- 
son, (a  creditor  of  the  intestate,)  and 
then  obtain  an  assignment  from  him. 

Ibid. 

Query,  What  remedy  there  is?     Ibid. 

39.  In  a  suit  against  administrators, 
an  arbitration  bond,  given  by  the 
defendants  in  their  individual  capa- 
city, is  not  evidence.     Mahaffy  v. 
Mahaffy.  xiii.  163 

40.  An  action  for  breach  of  promise  of 
marriage,  does  not  survive  against 
executors. 

Query,  Whether   it   would  survive 
where  such  breach  of  promise  occa-  j 
sioned  an  immediate  injury  to  pro-  I 
perty,  or  where  special  damage  is 
averred  and  proved.     Lattimore  \. 
Simmons.  xiii.  183 

41.  Testator    orders    his    executors, 
after  the  death  of  his  widow,  to  sell 
his  real  and  personal  estate,  and 
divide  the  money  equally  amongst 
his  four  children.    On  a  sale  of  land 
being  made  by  an  administrator  de 
bonis  non,  after  the  death  of  the  j 
widow,  such  administrator  is  enti- 
tled to  receive  the  money,  and  not  a 
creditor  who  had  obtained  judgment 
against  a  son  before  the  sale.     Alli- 
son v.  Wilson's  Executors,  xiii.  330 

EXECUTOR  DE  SON  TORT. 

The  lands  of  an  intestate  cannot  be+ 
sold  on  a  judgment  against  the  exe- 
cutor de  son  tort.  Nass  v.  Vansivear- 
ingen.  vii.  192 

EXECUTORY  DEVISE.' 

See  LEGACY. 

Money  may  be  the  subject  of  an  exe- 
cutory devise;  and  it  is  not  too  remote 
if  the  limitation,  after  failure  of  is- 
sue is  restricted  to  the  death  of  the 
first  taker.  Scott  v.  Price,  ii.  59 

EXEMPTS. 

•Sse  MILITIA, 


EXONERETUR, 

See  BAIL,  8. 

EXPORTATION. 

See  INSURANCE. 

EX  POST  FACTO  LAW. 

See  ACT  OF  ASSEMBLY,  9. 

EXTINGUISHMENT. 

1.  A  simple  contract  debt,  for  work 
done  at  the  instance  of  the  defen- 
dant's wife,  is  not  extinguished  by  a 
judgment  obtained  by  the  plaintiff 
ibr  the  same  debt  against  the  wife, 
by  another  name.  Kins;  v.  Bosarth. 

ii.  275 

2.  If  a  note  be  taken  by  a  creditor, 
who  indorses  the  note,  and  gets  it 
discounted  at  bank  for  the  benefit  of 
the  drawer,  and  afterwards  has  to 
take  it  up  again,  after  a  protest, 
this  is  not  such  a  parting  with  the 
note  as  makes  it  an  extinguishment 
of  the  preceding  debt.  Kean.v.  Du~ 
fresne.  iii.  233 

EXTORTION. 

See  FEES,  12,  13. 

FACTOR. 

See  AGENT,  1,  2,  3,  4. 
If  a  principal,  in  a  letter  tc  his  factor, 
express  a  wish  to  have  a  certain 
thing  done,  but  afterwards  leave  the 
matter  to  the  discretion  cf  the  factor, 
a  non-compliance  with  the  wish  thus 
expressed  is  not  a  breach  of  orders, 
which  will  make  the  factor  liable. 
Harper  et  al.  v.  Kean.  xi,  280 

FAIRMOUNT. 

See  SCHUYLKILL  RIVER. 

FEES. 

Sec  COUNTY  COMMISSIONERS,  1. 
JURY,  2.  JUSTICE,  20.  OFFICER^  1, 
REGISTER  OF  WILLS,  1.  SHERIFF, 

.    9,  10,  12, 13, 14. 

1.  The  26th  section  of  the  fee  bill  of  the 
28th  of  March,  1814,  does  not  take 
away  the    right   to    compensatory 
fees,  for  services  performed  before 
the  passage  of  that  act,  where  such 
fees  were  by  law  allowable.  Levy  v. 
the  Commissioners  of  Northumber- 
land County.  iv.  291 

2.  Fees  for  every  service  perform  ed  by 
an  officer,  whether  mentioned  in  the 
table  of  fees  Avhich  existed  prior  to 
the  act  of  1814,  or  not,  cannot  be 
allowed,  but   it  seems   that   some 
compensatory  fees  sanctioned  by  an- 


GENERAL  INDEX. 


359 


cient  usage  may  be  legally  charged. 

Ibid. 

'\  Prothonotaries,  registers,  recorders 
and  clerks  of  the  Orphans'  Court 
are  not  entitled  to  be  paid  by  their 
respective  counties  for  office  rent  or 
fuel,  prior  to  the  erection  of  the  pub- 
lic offices,  nor  for  fuel  since  their 
erection.  Lyon  v.  Adams.  iv.  443 

4.  Prothonotaries  are  entitled  to  be 
paid  by  the  county  the  expense  of 
giving  notice  by  "public  advertise- 
ment, when  the  acts  and  journals  of 
the  assembly  came  into  their  hands, 
and  also  the  price  of  the  book  in 
which  receipts  are  directed  to  be  j 
taken  from  each  person,  to  whom  j 
they  deliver  a  copy  of  the  acts  or  | 
journals:  but  they  are  entitled  to  no 
other  allowances  in  relation  to  this 
business.  Ibid. 

5.  Prothonotaries  are  entitled  to  no 
fees  for  receiving  and  filing  the  re- 
turns of  district  and  general  elec- 
tions, and  transmitting  copies  of  the 
said  returns  to  the  secretary  of  the 
commonwealth;  nor  for  performing 
the  same  services  in  relation  to  the 
election  of  President  and  Vice-Pre- 
sident of  the  United  States;  nor  for 
filing  the  oaths  of  the  persons  elect- 
ed county  commissioners,  and  ma-  j  * 
king  out  and  delivering  to  the  per-  f' 
sons  so  elected,  certificates  agree-  \ 
ably  to  law;  nor  for  entering  the  ap- 
pointment of  auditors  for   settling 
the  public  accounts  of  the  county; 
but  they  are  entitled  to  fees,  for  filing 
the  reports  of  the  auditors.       Ibid. 

6.  Prothonotaries  are  not  entitled  to 
any  fees  for  entering  the  appoint- 
ments of  agents  of  the  general  elec- 
tion, for  the  different  election  dis- 
tricts; but  they  are  entitled  to  fees, 
for  giving  notices  under  seal  to  the 
agents  appointed.  Ibid. 

7.  Prothonotaries  cannot  recover  of 
the  county,  fees  in  suits  brought  on 
forfeited  recognizances,  at  the  time 
when  the  money  recovered  in  such 
suits  was  to  be  paid  inlo  the  treasury  ! 
of  the  commonwealth.  Ibid.  \ 

8.  The  commonwealth  is  not  liable 
for  the   sheriff's    fees  for   serving 
processs  on  forfeited  recognizances 
brought  in  the  name  of  the  com- 
monwealth. Commomoealthv.  John- 
son, v.  195 


9.  The  accounting  officers  arc  not  au- 
thorized to  allow  claims  for  such 
fees  to  be  charged  as  a  set-off 
against  monies  received  by  the 


sheriff  for  the  use  of  the  common- 
wealth. Ibid. 

10.  If  on  the  return  of  an  inquisition 
to  the  Oqjhans'  Court  by  which  the 
estate  of  an  intestate  is  divided,  the 
heirs  refuse  to  take,  and  the  court 
order  a  sale,  part  of  the  purchase 
money  to  be  paid  by  instalments, 
and  several  sales  take  place,  and  re- 
cognizances are  taken  by  the  clerk 
according  to  the  practice  in  that 
court,  to  each  heir  for  each  instal- 
ment :  Query,  Whether  the  clerk  is 
entitled  to  a  fee  of  twenty-five  cents 
for  each  recognizance;  to  a  fee  of 
three  dollars  for  each    share  into 
which  the  issue  is  divided;  or  to  a 
fee  of  four  dollars   on  each    sale? 
Ramsey  v.  Alexander.  v.  338 

11.  He  is  entitled  to  a  fee  of  twenty- 
five  cents  for  writing  each  advertise- 
ment of  sale  when  ordered  by  the 

.  court,  and  to  a  fee  of  twenty-five 
cents  for  recording  each  draft.  Ibid. 

12.  Administrators  cannot  maintain  an 
action  under  the  act  .of  the  28th  of 
March,  1814,  to  recover  penalties 
for  illegal  fees,  ^aken  by  an  officer 
from  their  intestate  in  his  lifetime, 
though  they  may  recover  hack  the 
sums  paid  beyond  what  was  due. 
Reed  v.  Cist.  vii.  183 
!.   Query,  Whether  they  could  sue  if 
the  act  had  given  cumulative  da- 
mages to  the  party  grieved.      Ibid. 

14.  When  the  fees  of  a   particular 
officer  are  mentioned  in  the  fee  bill 
of  1814,   he  can  charge  no  other 
fees  for  any  service  whatever  than 
those  specified  in  the  act.  But  where 
the  officer  is  not  mentioned  in  the 
act,  he  may  receive  fees  under  other 
acts  of  assembly.    Bussier  v.  Pray. 

vii.  447 

15.  The  clerk  of  the  Quarter  Sessions 
is  not  entitled  to  a  fee  of  eighteen 
and  three  quarter  cents  for  each 
certificate  given  to  a  witness  for  the 
commonwealth,  of  his  attendance  on 
an  indictment,  on  which  the  county- 
is  to  pay  the  costs,  when  sr.ch  cer- 
tificate is  not  given  at  the  request  of 
the   county  commissioners,  though 
thev    refuse   to  pay  the  witnesses 
without  it.     The  Commonwealth  v. 
The  Commissioners  of  Philadelphia 
County.  vih.  64 

16.  The  county  is  not  obliged  to  pay 
the  Prothoudtary's  fees  accruing  in 
suits  on  forfeited  'recognizances  since 
the  act  of  the  24th  of  March,  1818, 
appropriating    the    monies    arising 
from  fines  and  forfeitures  to  county 
purposes,  where  such  fees  cannot  be 
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collected  from  the  defendants.  The 
Commonwealth  v.  The  Commission- 
ers of  the  County  of  Philadelphia, 

viii.  151 

17.  Of  the  distinction  between  fees 
and  costs.  Musser  et  al.  administra- 
tors of  Charles,  v.  Good.  xi.  247 

18-  The  remedy  of  the  prothonotary 
for  his  tees,  is"  against  the  party  for 
whom  the  services  in  a  suit  are  done, 
in  the  same  manner  as  for  other 
debts. 

Where  the  amount  does  not  exceed 
one  hundred  dollars,  an  action  may 
be  brought  before  a  justice. 

A  prothonotary  has  no  right  to  issue 
an  execution  for  his  fees,  as  there  is 
no  judgment  rendered  for  him. 

The  fees  are  not  chargeable  to  the  at- 
torney, unless  he  becomes  security. 

The  plaintiff  in  error,  whether  plain- 
tiffor  defendant  below,  is  to  be  looked 
to  for  the  prothonotary 's  fees  on  af- 
firmance. 

The  prothonotary  cannot  recur  to  the 
recognizance  given  by  the  plaintiff 
in  error  for  his  fees,  should  the  plain- 
tiff in  error  proVe  insolvent:  but,  if 
the  recognizance  is  sued,  the  court 
will  ta*e  care  that  these  fees  are  se- 
cured, so  far  as  they  are  covered  by 
the  recognizance. 

Where  the  judgment  is  reversed  in  the 
Supreme  Court,  and  no  •venire  facias 
de  novo  awarded,  the  prothonotary 
of  the  Supreme  Court  cannot  direct 
the  prothonotary  below  to  issue  exe- 
cution for  hisfees.  Moore  v.  Porter. 
xiii.  100 
FEE  SIMPLE. 

See  ESTATE,  3,  4.    ESTATE  TAIL,  1, 

2.    DEVISE,  22. 
FEIGNED  ISSUE. 

1.  A  writ  of  error  lies  on  a  judgment 
of  the  Court  of  Common  Pleas,  in 
an  issue  framed  under  the  supple- 
ment to  the  act  for  offering  compen- 
sation to  Pennsylvania  claimants  cf 
certain  lands  within  the  seventeen 
townships,  &c.,  passed  the  20th  of 
March,  1810,    notwithstanding  the 
act  declares,  that  the  judgment  and 
decree  of  that  court  shall  be  final. 
Moore  v.  Albright.     The  same  \. 
Cook.  iv.  231 

2.  In  framing  such  an  issue  the  Court 
of  Common  Pleas  are  to  proceed 
according  to  their  own  judgment; 
and  it  is  not  material  who  are  the 
parties  to  the  issue  provided   the 
matters   in   controversy    be   fairly 
brought  to  trial.  Ibid. 

3.  The  jury  in 'an  issue  so  framed,  are 
to  find  generally  for  the  plaintiff  or 


defendant,  and  a  verdict  finding  the 
sum  due  to  each  party  is  bad.     Ibid. 

4.  An  administrator  having  relinquish- 
ed his  office,  and  an  administrator  de 
bonis  non  been  appointed  by  the  Or- 
phans' Court,  who  directed  an  issue 
to  ascertain  whether  the  former  ad- 
ministrator had  in  his  hands  any  as- 
sets of  the  intestate,  and  whether  he 
was  liable  to  the  administrator  de 
bonis  non,  for  any  property  which 
may  have  come  to  his  hands  as  ad- 
ministrator, the  parties  entered  by 
agreement,  an  amicable  action  for 
that  purpose,  which  was  tried  and 
the  jury  found  a  verdict  for  the  plain- 
tiff for  a  certain  sum,  for  which  judg- 
ment was  entered.    The  court  re- 
versed the  judgment,  because  it  was 
contrary  to  the  agreement  of  the  par- 
ties. The  matter  in  issue  should  have 
been  found,  and  a  certificate  trans- 
mitted to  the  Orphans'  Court.   Fer- 
rey,  late  Administrator  of  Hinds,  v. 
Moore,  Administrator  de  bonis  non 
of  Hinds.  viii.  345 

5.  A  feigned  issue  is  to  inform  the  con- 
science of  the  court  as  to  disputed 
facts,  and  is  to  be  moulded  as  their 
discretion  dictates.  And  the  mode 
in  which  it  is  done  by  the  court  be- 
low is  not  the  subject  of  a  writ  of 
error,  and  cannot  be  judicially  deci- 
ded on  by  this  court.  JVeff'v.  £arr. 

xiv.  166 

FEME  COVERT. 
See  ACKNOWLEDGMENT,  1,  2,  3.   DE- 
VISE, 20.    HUSBAND    AND  WIFE. 
JUSTICE,  28,  29.    RELEASE,  2. 

FEME  SOLE  TRADER. 
A  feme  sole  trader  within  the  mean- 
ing of  the  act  of  assembly  of  the  22d 
of  February,  1718,  may  be  sued 
without  naming  her  husband,  for  all 
debts  contracted,  either  in  the  course 
of  her  trade,  or  for  the  maintenance 
of  herself  and  her  children,  whether 
the  same  be  by  simple  contract  or 
by  specialty.  Burke  v.  Winkle. 

ii.  189 

FERRY. 

The  act  of  assembly  of  the  llth  of 
March,  1784,  authorizingTbAn  Sum- 
ral  to  establish  a  ferry  over  the 
Youhiogany  river,  did  not  vest  in 
him  a  right  to  land  upon  the  landing 
of  any  person  without  their  consent. 
Cooler  v.  Smith.  ix.  26 

FIERI  FACIAS. 

See  ERROR,  3,  4. 
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FISHERY. 

See  SCHUYLKILL  NAVIGATION  COM- 
PANY, SCHUYLKILL  RlVER.  Kl- 

KS. 

FORBEARANCE. 

See  ASSUMPSIT,  9. 

FORCIBLE  KNTRY. 
See  ERROR,  '21.    INDICTMENT,  1. 

1.  On  a  traverse  of  an  inquisition  of 
forcible  entry,  held  before  two  justi- 
ces of  the  peace,  and  a  finding  of 
guilty  by  a  second  jury,  the  justices 
have  no  power  to  assess  damages. 
Commonwealth  v.  Steelier.  \.  480 

j.  In  an  indictment  for  forcible  entr\ , 
it  is  sufficient  to  describe  the  premi- 
ses as  a  "certain  close  of  two  acres 
of  arable  land,  situate  in  S.  town- 
ship, in  the  county  of  H.,  being  part 
of  a  lar.-e  tract,  adjoining  lands  of 
A.  B.,  and  C.  D."  Dean  v.  The 
Commonwealth.  iii.  418 

3.  If  an  indictment  for  forcible  entry 
and  detainer,  state  merely  a  naked 
possession  in  the  prosecutor,  with- 
out stating  what  estate  or  interest  he 
had  in  the  premises,  it  is  not  suffi- 
cient to  authorize  an  award  of  resti- 
tution.    Rurd  and  others  v.  Com- 
monwealth, vi.  252 

4.  An  indictment  for   forcible  entry 
arid  detainer,   stated  that    A.  was 
lawfully  and  peaceably  seised  of  a 
dwelling  house,  and  that  B.,  the  son 
of  A.  was  lawfully  in  fionscstsion  of 
the  same;  and  laid  the  entry  to  have 
been  made  into  the  dwelling  house, 
and  the  possession  of  the  said  B.     It 
then  stated  that  the  defendants  ex- 
pelled the  said  B.  from  the  posses- 
sion of  the  said  house,  and  disseised 
the  said  A.,  and  laid  the  detainer 
against  B.  only.     Held,  that  it  was 
error  to  award  restitution  to  A. 

Ibid. 
FOREIGN  ATTACHMENT. 

1.  The  court  will  not  order  the  gar- 
nishee,  in  a  foreign  attachment,  to 
answer  interrogatories,  filed  under 
the  act  of  28th  of  September,  1789, 
before  the  return  of  a  scire  facias 
against  him.      The   interrogatories 
may  be  served  with  a.  scire  facias,  and 
if  the  garnishee  makes  any  delay  in 
answering  them,  after  the  return  of 
the  writ,  the  court  will  make  such 
order  as  will  accelerate  the  plaintiff's 
recovery.     Crammond  v.  Trustees 
of  the  late  Bank  of  the  United  States. 

iv.  147 

2.  The  court  dissolved  a  foreign  attach- 
ment, because  the  plaintiff's  affida- 

Vor..  xv. 


vit  stated,  that  the  defenda: 
consideration  that  the  plaintiff  would 
forbear  to  sue  him  for  six  months, 
promised  to  pa)',  without  averring 
that  he  did  forbear.  Mollet  v.  Fon- 
sera.  iv.  543 

3.  It  is  not  necessarv  that  the  plaintiff', 
in  a  foreign  attachment,  should,  be- 
fore the  induing  of  execution,  give 
security  for  the  restoration  of  the 
goods  attached,  if  the    defendant, 
within  a  year  and  a  day,  should  dis- 
prove the  debt.     He  has  until  the 
sale.     Fitch  v.  Ross,  iv.  557 

4.  The  death  of  the  defendant,  in  a 
foreign  attachment,  after  final  judg- 
ment, does  not  dissolve  the  attach- 
ment.    But  the  plaintiff  must  give 
security  to  the   representatives  of 
the  defendant,  who,  within  a  year 
and  a  day,  may  come  into  court, 
and  proceed  by  writ  of  scire  facias, 
ad  disfirobandum  debitum,  which 
puts  the  plaintiff  to  proof  of  his  de- 
mand, and  lets  the  representatives 
of  the  defendant  into  a  full  defence. 

Ibid. 

5.  The  garnishee,  after  pleading  nulla 
bona,  to  the  scire  facias  against  him, 
and  proof  to  the  jury  of  a  debt  due  by 
him  to  the  defendant,  cannot,  by  pay- 
ing the  debt  in  court,  make  himself  a 
witness  to  prove  that  the  money  was 
appropriated  to  other  creditors  be- 
fore the  attachment  levied.     Wood 
T.  Ludtvig.  v.  446 

6.  Foreign   attachment  does  not  lie 
where  the  plaintiff's  demand  is  found- 
ed in  tort.  Jacoby  v.  Gegell.    v.  450 

7.  An  affidavit  by  a  plaintiff,  in  a  foreign 
attachment,  not  swearing  positively 
to  a  contract,  but  stating  facts  from 
which  a  jury  might  or  might  not  in- 
fer a  contract.     Held,  not  sufficient, 
and  the  attachment  quashed.     Ibid. 

H.  An  action  of  debt,  on  the  act  of  as- 
sembly, is  improper  in  a  foreign  at- 
tachment, and  is  erroneous.  Pan- 
cake v.  Harris.  x.  109 
;  9.  The  garnishee  is  not  liable  in  scire 
facias,  on  a  foreign  attachment, 
where  the  narr  is  in  assumpsit,  till 
the  plaintiff  has  issued  a  writ  of  in- 
quiry: and  this  defect  it  seems,  may 
be  taken  advantage  of  on  the  plea  of 
niilla  bona.  Ibid. 
10.  Where  a  foreign  attachment  is  laid 
for  a  smaller  sum  than  is  in  the  hands 
of  the  garnishee,  he  is  not  justified  in 
withholding  from  his  creditor  more 
than  sufficient  to  cover  the  debt 
claimed  by  the  plaintiffin  the  attach- 
ment, the'interest,  which  would  pro- 
bably accumulate,  costs,  and  a  libe- 
2  Z 
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ral  allowance  for  expenses:  if  lie 
does,  he  is  liable  for  interest  on  all 
beyond.  Sickman  v.  Lajisley. 

xiii.  224 

FORFEITURE. 
See  ENTRY,  2. 

1.  The  plaintiff  and  defendant,  and 
eight  others,  on  the  13th  of  April, 
1 820,  joined  in  the  purchase  of  lot- 
tery tickets,  to  be  paid  for  by  instal- 
ments, according  to  an  agreement  in 
•writing,  as  follows;  namely,  one  dol- 
lar to  be  paid  by  each  member  at 
the  time  of  subscribing,  and  one  dol- 
lar on  each  and  every  ticket,  week- 
ly till  paid  for,  at  twelve  dollars  each 
ticket;  any  one  subscriber,  neglect- 
ing to  pay  his  weekly  dues  for  three 
successive  weeks,  to  forfeit  to  the 
club  his  title  to  the  tickets  and  in- 
stalments before  paid.     The  plain- 
tiff paid,  on  the  13th  of  Afiril,  one 
dollar;  on  the  27th  of  Afiril,  one 
dollar,  and  on  the  13th  of  May,  one 
dollar.  On  the  25th  of  May,  a  prize 
was  drawn,  and  the  money  divided, 
excluding  the  plaintiff.    Held,  there 
•was  no  forfeiture  of  the  plaintiff's 
right  to  a  share  of  the  prize.     Staf- 
ford v.  Walker.  xii.  190 

2.  A  receipt  of  a  weekly  payment  by 
a  broker,  not  the  agent  of  the  par- 
ties, would  not  amount  to  a  waiver 
of  the  forfeiture,  if  any  had  existed. 

Ibid. 
FORGERY. 

1.  An  indictment,  charging  the  defen- 
dant with  altering  and  defacing  "a 
certain  registry  and  record,  being 
and  remaining  as  a  public  record, 
in  the  office  of  the  surveyor  general 
of  this  commonwealth,  to  wit,  book 
F.,"  on  the  page  of  the  said  Book, 
"  containing  the  list  of  returns  made 
by  the  defendant,  while  acting  as 
deputy  surveyor,"  is  a  valid  indict- 
ment for  forging,  under  the  act  of 
1700.  Rcamv,  The  Commonwealth. 
iii.  207 

'?.  Every  registry  or  enrollment  di- 
rected by  law,  and  preserved  for  the 
use  of  the  public,  is  embraced  by 
this  act  of  assembly.  Ibid. 

4.  On  an  indictment  for  uttering  a 
forged  paper,  purporting  to  be  a 
bank  note,  with  intent  to  defraud  A. 
B.,  it  is  not  necessary  to  prove  the 
existence  of  the  bank,  unless  the 
indictment  avers  that  it  was  incor- 
porated, or  that  the  act  was  done 
•with  an  intention  to  defraud  such 
bank.  Commonwealth  v.  Smith. 

vi.  568 

3.  It  is  not  necessary  to  prove  that  the 


note  is  forged  by  the  testimony  of 
the  president  and  cashier,  whose 
signatures  are  alleged  to  be  counter- 
feited. A  witness,  who  has  become 
acquainted  with  their  handwriting, 
in  the  course  of  an  official  corres- 
pondence, is  sufficient;  and  the  case 
is  strengthened,  if  the  witness  can 
state,  that,  from  his  knowledge  of 
the  paper,  type,  and  whole  appear- 
ance of  the  note,  he  believes  it  to  be 
a  counterfeit.  Ibid. 

4.  To  utter  and  publish  a  counterfeit 
note,  of  a  private  unauthorized  ban- 
ker, knowing  it  to  be  counterfeit,  is 
an  indictable  offence.  Butler  v. 
The  Commonwealth.  xii.  237 

FORMER  RECOVERY. 

See  ELECTION,  7.     EVIDENCE,  229. 

1.  Where  a  recovery  has  been  had. 
in  a  suit  in  which  the  plaintiff  count- 
ed for  an  entire  sum,  e.  g.  for  the 
whole  balance  of  purchase  money, 
due  on  the  sale  of  land,  which  was 
to  be  paid  for  by  instalments,  the 
record  of  such  recovery  is  a  conclu- 
sive bar  to  another  suit  brought  on 
the  same  contract,  to  recover  a  sum 
which  was  included  in  the  declara- 
tion in  the  first  suit,  and  the  plain- 
tiff will  not  be  permitted  to  prove 
that  no  evidence  was  given  to  the 
former  jury  in  support  of  the  latter 
claim.    Hess,  Executor  of  Hess,  v. 
Heebie.  vi.  57 

2.  A  former  recovery,  in  an  action  for 
money  had  and  received,  against  an 
executor,  by  a  widow,  is  only/zriwa 
facie     evidence    that    the     whole 

amount,  with  which  the  executor 
then  charged  himself,  in  the  settle- 
ment of  his  accounts,  was  recover- 
ed; the  plaintiff  may,  in  another  ac- 
tion, recover  monies  received  since 
the  bringing  of  the  former  suit, 
though  contained  in  the  account,  if 
they  were  not  before  recovered. 
Wilson  v.  Hamilton.  ix.  424 

FORNICATION    AND   BAS-  ' 

TARDY. 

See   PAYMENT    WITH    LEAVE,    6. 
SLAVE,  3. 

FRANKLIN  COUNTY. 
See  BRIDGES. 

FRAUD. 

See  AGREEMENT,  17.  ASSIGNMENT, 
9,  10.  ATTACHMENT,  FOREIGN, 
1,  2,  3,  4,  5.  BANKS,  10,  11,  12,  13, 
14,  15,  16,  17.  CONFIRMATION. 
EJECTMENT,  33,  74.  ERROR,  108. 
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EVIDENCE,  103,  188,  208.  INFANT, 
l.'.  INSOLVENT  DEBTOR,  4.  IN- 
SOLVENT LAW,  4.  LIEN,  8.  MORT- 
GAGE, 2.  PATENT. 

1.  When  a  contract  is  in  itself  fraudu- 
lent, it  is  void;  and  cannot  be  con- 
firmed by  any  subsequent  declara- 
tions or  acts,  by  which  its  fainu-ss  is 
acknowledged.  Duncan  v.  M'Cul- 
loc/i.  iv.  483 

2.  If  the  husband  give  a  fraudulent 
mortgage,  to  defeat  the  wife's  right 
of  dower,  it  is  void  as  to  that  right, 
and  as  to  creditors.     Killinger  v. 
Reidenhuuer,     Administrator     of 
Smith.  vi.  531 

3.  But  the  mortgagor  cannot  set  up 
the  fraud,  nor  his  representatives 
after  his  decease.  Ibid. 

4.  If  an  administrator  purchased  the 
land  of  his  intestate,  at  sheriff's  sale, 
on  a  judgment  recovered  for  an  al- 
leged debt  of  the  intestate,  in  an 
ejectment  afterwards  brought  by  the 
heirs  of  the  intestate,  who  allege 
the  judgment  to  be  fraudulent,  it  it 
do  not  appear  that  the  debt  was 
bona  fide,  and  if  the  administrator 
had  assets  to  pay  it,  they  may  re- 
cover the  land  against  the  adminis- 
trator on  the  ground  of  fraud,  with- 
out previously  tendering  the  money 
paid  by  him,  or  the  value  of  his 
improvements.   Riddle  v.  Murphy. 

vii.  230 

4.  After  a  levy  upon  real  property,  in 
possession  of  the  debtor,  he  cannot, 
with  a  view  to  defeat  the  creditor, 
transfer  the  possession  to  the  real 
owner,  who  must  pursue  his  title  by 
an  ejectment  against  the  purchaser 
at  sheriff's  sale.     Stahle  v.  Sfiohn. 

viii.  317 

5.  A  father  agreed  to  sell  real  estate 
to  his  son.     A  deed  was  prepared, 
but    not    executed,  possession  de- 
livered, and  part  of  the  purchase 
money  paid.     The  son  then  sold  to 
his  brother,  who  went  into  posses- 
sion, and  paid  the  money.    The  es- 
tate   was   afterwards    sold  by  the 
sheriff,  as  the  property  of  the  latter; 
but  between  the  levy  and  the  sale, 
the  father  got  into  possession.    In  an 
ejectment,  W  the  purchaser  against 
him,  it  was  field,  that  it  was  incum- 
bent on  him  to  show  that  his  pos- 
session was  free  from  fraud,     field, 
also,  That  the  declarations  of  the 
sons  were  not  evidence  to  affect  the 
purchaser.  Ibid. 

6.  A  deed,  executed  when  the  grantor 
is  indebted  more  than  the  amount  of 
his  whole  estate,  and  just  after  one 


creditor  has  obtained  judgment 
against  him,  containing,  in  the  first 
place,  an  absolute  conveyance  of 
property,  in  consideration  of  which, 
the  grantor  agrees  to  pay  a  valuable 
consideration,  but  followed  by  a  pro- 
viso, by  which  he  is  permitted  to 
1  relinquish  the  bargain  at  any  time 
he  may  choose,  and  on  re-delivery 
of  the  property,  receive  from  the 
grantee  any  money  which  he  may 
have  expended  on  it,  is  fraudulent 
against  creditors.  Shannon  and 
others  v.  The  Commonwealth,  for 
the  use  of  Lazarus.  viii.  444 

7.  Where  a  parol  transfer  of  property 
is  attended  with  suspicious  circum- 
stances, the  jury  are  the  proper  tri- 
bunal to  determine,  whether  it  was 
fraudulently   entered   into,   with  a 
view  to  defeat  creditors.  Ibid. 

8.  Fraud  in  fact,  is  for  the  jury:  legal 
fraud  for  the  court  to  determine. 
Dornick  v.  Reicheiibach.  x.  84 

9.  A  purchaser  of  land  at  sheriffs 
sale,  buys  at  his  own  risk,  and  ac- 
quires trie  interest  which  the  defen- 
dant in  the  execution  had,  and  no 
more.     Where,  therefore,  he  has 
paid  the  purchase  money,  he  cannot 
recover  it  back,  in  consequence  of 
a  defect  of  title,  in  an  action  for 
money  had  and  received,  against  the 
plaintiff  in  the  execution,  without 
proving  express  fraud  in  the  plain- 
tiff.   IVeidlerv.  The  Farmers' Bank 
of  Lancaster.  xi.  134 

10.  A  deed,  duly  recorded,  by  which 
the  defendant"  in  the  execution  had 
conveyed  the   premises  to  a  third 
pei-son,  before  the  judgment  was  ob- 
tained, under  which  the  sale  took 
place,  affords,  when  standing  alone, 
no  presumption  of   fraud,  and  is, 
therefore,  inadmissible  in  evidence. 

Rid. 

11.  Nor  can  a  mortgage,  executed  by 
the  person  from  whom  the  defen- 
dant in  the  execution  purchased, 
and  under  which  the  property  was 
afterwards  sold,  be  received  as  evi- 
dence of  fraud.  'Ibid. 

1 .?.  The  sheriff'  is  not  the  agent  of  the 
plaintiff  in  the  execution,  who  is  not 
responsible  for  misrepresentations 
made  by  the  sheriff  at  the  time  of 
sale,  respecting  the  title,  unless  it  be 
shown  that  he  acted  under  the  in- 
structions of  the  plaintiff.  Ibid. 

13.  A  petition,  presented  by  the  pur- 
chaser to  the  plaintiff  in  the  execu- 
tion, setting  forth  the  mistake  under 
which  he  bought,  and  the  misrepre- 
sentations of  the  sheriff,  and  request- 
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ing  that  what  he  has  paid  may  be 
refunded,  which  was  refused  by  the 
plaintiff,  is  not  evidence  of  fraud  in 
the  plaintiff,  in  an  action  brought 
against  him  to  recover  back  the  pur- 
chase money.  Ibid. 
14.  Notwithstanding  the  rejection  of 
the  testimony,  offered  by  the  plain- 
tiff, to  prove  fraud,  it  is  competent 
to  the  defendant  to  give  in  evidence 
the  condemnation  of  the  property 
under  his  execution,  the  printed  or 
written  conditions  of  sale,  the  sher- 
iff's deed  to  the  purchaser,  and  the 
payment  by  the  latter,  of  the  pur- 
chase money,  in  order  to  show  the 
fairness  and  regularity  of  the  pro- 
ceedings. Ibid. 

14.  Where  the  court,  on  the  applica- 
tion of  the  creditors  of  the  defend- 
ant, opens  a  judgment  for  the  pur- 
pose of  trying  whether  the  bond,  on 
which  the  judgment  was  entered, 
was  not  given  in  a  contrivance  be- 
tween the  plaintiff  and  defendant,  to 
defraud  the  creditors;  it  is  not  ne- 
cessary that  the  creditors  should  be 
made  parties  to  the  suit.     Whiting 
v.  Johnson,  xi.  328 

15.  In  such  a  case,  the  declarations  of 
the  defendant,  in  the  absence  of  the 
plaintiff,  respecting  the  amount  of 
the  debts  he  owed  the  plaintiff,  can- 
not be  given  in  evidence  by  the  cre- 
ditors. Ibid. 

16.  Nor  is  a  declaration  by  the  defend- 
ant, "that  if  a  man  cannot  make 
both  ends  meet,  he  ought  to  secure 
something  for  his  family,"  admissi- 
ble in  evidence.  Ibid. 

17.  If  a  bond  be  taken  for  more  than 
the  real  debt,  with  an  intent  to  de- 
fraud the  creditors  of  the  obligor, 
the  whole  bond  is  void  to  the  credi- 
tors. Ibid. 

18.  A  voluntary  settlement  is  void,  as 
to  debts  existing  at  the  time  it  is 
made,  if  the  recovery  of  such  debts 
be  delayed,  hindered,  and  defeated 
thereby;  and  if  it  be  set  aside,  not 
only  existing  debts,  but  all  subse- 
quent debts  will   be    let    in  upon 
the  property  settled.     Thomson  \. 
Dougherty.  xii.  448 

19.  If  the  party,  making  a  voluntary 
settlement,  be  indebted  at  the  time, 
and  do  not  provide  for  such  debts  by 
the  settlement,  nor  secure  them  by 
mortgage,  though  he  should  mean 
afterwards  to  discharge  them,  but 
the  settlement  is  made  in  contem- 
plation of  future  debts,  it  is  covin- 
ous  and  void.  Ibid. 

20.  If  a  party,  not  indebted,  make  a 


voluntary  settlement,  in  contempla- 
tion of  future  debts,  and  these  debts 
are  connected  with  the  deed,  with  a 
view  to  keep  the  estate  in  his  fami 
ly,  so  as  to  exclude  such  future  debts, 
the  deed,  as  to  them,  will  be  inope- 
rative. Ibid. 

21.  The  conveyance  of  the  whole,  or 
the  greater  portion  of  a  man's  real 
estate,  for  the  benefit  of  his  wife  and 
children,  when  he  is  about  to  em- 
bark in  a  new  and  hazardous  busi- 
ness, is  strong  evidence  of  a  fraudu- 
lent intention.  Ibid. 

22.  But  although  a  fraudulent  settle- 
ment is  void,  as  to  creditors,  it  is 
valid  as  to  the  grantor,  and  those 
claiming  under  him;  and,  therefore, 
the  estate  settled  will  not  pass  by  a 
general  assignment  for  the  benefit  of 
the  grantor's  creditors;  and  conse- 
quently, a  purchaser  at  the  sheriff's 
sale,  under  a  judgment  against  the 
grantor,  obtained  after  the  assign- 
ment, is  entitled  to  recover,  notwith- 
standing such  assignment.         Ibid. 

23.  In  a  suit  for  the  price  of  property 
sold  by  the  plaintiff  to  the  defend- 
ant, the    defendant  produced    the 
plaintiff's  receipt  for  the  purchase 
money,  stating,  that  it  was  fraudu- 
lently given,  to  deceive  creditors,  a 
less  sum  being  actually  paid,  and 
that  it  was  void:  Held,  that  being  a 
party  to  the  fraud,  he  could  not  pro- 
duce evidence  to  annul  the  receipt, 
by  showing  this  fraud.    Sickman  v. 
Lafislcy.  xiii.  224 

FRAUDS  AND  PERJURIES. 

See  AGREEMENT,  9.  PAROL  AGREE- 
MENT, 1. 

Possession  alone  will  not  take  a  case 
out  of  the  statute  against  frauds,  &c. 
But  it  is  a  strong  circumstance  con- 
nected with  others.  Sassier  v.  Neis- 
ley.  ii.  352 

FRAUDULENT  CONVEYANCE. 
See  MORTGAGE. 

1.  Where  goods  assigned  are  suscept- 
ible of  delivery,  a  mere  symbolical 
delivery  is  not  sufficient  to  exempt 
the  case  from  the  charge  of  legal 
fraud  if  the  assignor  retain  possession. 

It  seems  no  colourable  delivery  will 
answer  where  actual  delivery  may 
be  given. 

A  schedule  will  not  make  an  assign- 
ment valid,  if  otherwise  it  is  fraudu- 
lent in  law  by  the  retention  of  posses- 
sion. Cunningham  v.  Nevilee.  x.  401 

2.  Where  the  vendee  wilfully  alters 
a  bill  of  sale,  for  the  purpose  of  co- 
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vering  property  from  execution,  such 
altered  instrument  is  not  evidence  to 
go  to  the  jury. 

If  the  owner  continues  in  possession 
after  an  absolute  assignment  of  goods, 
it  is  fraud  per  se,  unless  the  posses- 
sion is  according  to  some  condition 
or  trust  expressed  in  the  assignment. 

Evidence  of  the  declarations  of  the 
servant  of  a  debtor  who  had  made  an 
assignment  of  property,  that  he  was 
hired  by  the  debtor  and  was  still  in 
his  employ  about  the  property,  made 
after  the  assignment,  though  not  in 
the  presence  of  the  assignee  is  good 
to  show  the  assignment  colourable. 
Babb  v.  Clemson.  x.  419 

3.  What  circumstances  render  the  as- 
signment of  an  insolvent  debtor  a 
fraud  in  law  for  want  of  delivery  of 
possession.  Cameron  v.  Montgo- 
mery, xiii.  128 

FREEDOM. 

See  SLAVE. 

FREEHOLDER. 

\Yhere  a  cafiias  ad  respondendum  had 
been  issued  against  a  freeholder, 
whose  freehold  at  the  time  he  pur- 
chased it,  was  charged  with  a  mort- 
gage, which  was  subsequently  satis- 
fied, the  court  abated  the  writ,  al- 
though the  value  of  the  freehold  was 
less  than  the  amount  of  the  plain- 
tiff's demand.  Filler  v.  La  Breure. 
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FREIGHT. 
See  INSURANCE. 

1.  Where  the  consent  of  the  merchant 
to  accept  his  goods  at  an  intermedi- 
ate port  may  be  fairly  inferred  from 
his  actions,  freight  pro  rata  is  due. 
Gray  \.  Wain.  ii.  229 

2.  Query.    Whether   a  contract  for 
carrying  goods  on  freight  to  a  foreign 
port  is  dissolved  by  the  blockade  of 
the  port  in  which  the  ship  is  loaded. 
Staughtonv.  Rafialo.  iii.  559 

3.  But  in  such  case  the  master  of  the 
vessel  has   no  right  to  detain  the 
goods  from  the  shipper  till  indem- 
nification  given,    or   compensation 
made.    If  entitled  to  these  he  must 
resort  to  his  action  on  the  case. 

Ibid. 

FUGITIVE. 
See  SLAVE. 

1.  ^fugitive  from  a  foreign  country, 
cannot  be  arrested  in  Philadelphia, 
by  a  magistrate  on  a  charge  by  a 
private  person,  of  having  committed 
murder  in  such  foreign  country,  in 
order  to  afford  an  opportunity  to  the 


executive  of  the  United  States,  to 
deliver  him  up  to  the  government  of 
that  country. 

Query.  Whether  the  executive  of  the 
United  States,  or  Pennsylvania,  has 
a  right  to  apply  to  a  magistrate  to 
arrest  a  fugitive  criminal  for  such 
purpose.  Commonwealth  at  the  in- 
stance of  Short  v.  Deacon,  x.  125 

FUNERAL  EXPENSES. 
Of  the  proper  allowance  for  funeral 
expenses.  Case  of  M'Glinsey's  ap- 
peal, xiv.  64 

GAMING. 

See  RECOGNIZANCE,  11. 

GARNISHEE. 

See  FOREIGN  ATTACHMENT. 

GENERAL  AVERAGE. 
See  INSURANCE. 

GENERAL  ISSUE. 
See  EVIDENCE,  133, 134. 

GERMAN  LUTHERAN  CON- 
GREGATION. 

1.  Under  the  charter  of  the  German 
Lutheran  Congregation,  in  and  near 
the  city  of  Philadelphia,  aliens, 
otherwise  qualified  are  entitled  to 
vote.  The  Commonwealth  v.  Woel- 
per.  iii.  29 

GOVERNMENT. 

See  OFFICERS,  1,  2,  3,  4,  5,  6. 

GOVERNOR. 

See  EVIDENCE,  48.     OFFICERS,  1, 
2,  3,  4,  5,  6. 

GRANDCHILD. 
See  DEVISE,  12. 

GREENSBURG. 
See  TAXES,  3,  4. 

GROUND  RENT, 
See  ENTRY,  2. 

GUARANTEE. 

See  ASSUMPSIT,  8,  30.  LIMITA- 
TIONS, ACT  OF.  PARTNERS,  10. 
PROMISSORY  NOTES  AND  BILLS 
OF  EXCHANGE,  24.  WITNES,  68. 

1.  B.  being  indebted  toC.,  and  J.  to 
B. ,  and  J.  having  a  judgment  against 
L.,  an  arrangement  was  made  be- 
tween C. ,  B. ,  and  J. ,  in  pursuance  of 
which  J.  assigned  his  judgment 
against  L.  to  C.,  and  B.  delivered 
up  to  J.,  one  of  his  bonds  to  him, 
and  indorsed  a  receipt  on  another 
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of  his  bonds  for  a  sum  amounting  to 
the  difference  betweeen  the  bond 
delivered  up,  and  the  judgment 
against  L.  assigned  by  J.  to  C.,  J. 
having  refused  to  assign  the  judg- 
ment, unless  this  was  done.  There 
was  no  written  guarantee  of  the  as- 
signed judgment,  not  any  express  )  4, 
promise  by  J.,  either  to  B.  or  to  C., 
that,  in  case  the  money  could  not  be 
recovered  from  L. ,  he  would  be  re- 
sponsible. L.  proved  insolvent,  in 
consequence  of  which  C.  brought 
suit  against  J.  Held  that  the  law 
raised  no  duty  from  J.  to  C.,  by 
which  the  suit  could  be  supported. 
Jackson  v.  Crawford.  xiv.  290 


GUARDIAN. 

See  INFANT.  PRINCIPAL  AND  SURE- 
TY^. REGISTER  OF  WILLS,  1. 

1.  If  it  be  made  out  a  reasonable  pro- 
bability, that  a  debt  has  been  lost  by 
the  neglect  of  a  guardian,  he  is  re- 
sponsible; but  not  otherwise.  Pym 
v.  Downing  et  al.  xi.  66 

2.  If  a  guardian  consent  to  the  misap- 
plication of  the  money  of  their  ward, 
by  his  co-guardian,  particularly  if  he 
have  it  in  his  power  to  secure  it,  he 
is  answerable.  Ibid. 

3.  Execution  for  costs  cannot  be  issued 
against  a  guardian  on  a  judgment  for 
a  defendant,  in  a  suit  in  the  minor's 
name,  brought  by  such  guardian. 
Pigger  v.  Westby.  xiii.  347 

GUARDIAN  AND  WARD. 

See  LEGACY,  20.  ORPHANS' COURT, 

10,  11.  WILL,  14. 

1.  A  ward,  soon  after  arriving  at  age, 
being  in  bad  health  and  anxieus  to 
remove  to  a  milder  climate,  had  a 
settlement  with  his  guardian,   re- 
ceived the  balance  in  his  hands,  and 
gave  him  a  receipt  in  full;  without 
which  the  guardian  refused  to  de- 
liver up  the  papers  belonging  to  the 
estate.  Held,  that  the  receipt  in  full 
was  not  conclusive,  and  did  not  stand 
in  the  way  of  a  new  settlement  un- 
der the  authority  of  the  Orphans' 
Court,  though  there  was  no  fraud  or 
circumvention.    Say's  Executors  v. 
Barnes.  iv.  112 

2.  Where  a  guardian  uses  the  money 
of  his  ward,  or  neglects  to  invest  it  at 
proper  times,  he  is  chargeable  with 
interest;  and  a  reasonable  rule  is,  to 
strike  a  balance  of  the  money  in  his 
hands  at  the  end  of  every  six  months, 
and  charge  him  with  simple  interest 
on'it,  allowing  a  reasonable  sum  to 


remain  in  his  hands,  to  meet  con- 
tingent expenses.  Ibid. 
A  guardian  is  not  entitled  to  com- 
missions on  sums  charged  against 
him  for  interest  beyond  what  was 
charged  in  the  settlement  made  with 
the  ward.  Ibid. 
Commissions  are  not  to  be  de- 
ducted at  the  foot  of  the  account, 
but  from  time  to  time  as  the  servi- 
ces for  which  they  are  chargeable  are 
rendered.  Ibid. 

,  One  being  about  to  marry  a  widow, 
who  had  an  estate  of  her  own,  con- 
sisting of  shop-goods  and  outstand- 
ing debts,  and  household  furniture 
and  effects,  which  had  belonged  to 
her  former  husband,  entered  into 
articles  by  which  it  was  agreed  that 
she  should  enjoy  all  the  property  she 
then  possessed,  or  might  afterwards 
acquire,  as  her  separate  estate,  with 
power  to  dispose  of  it  as  she  pleased 
in  her  lifetime,  or  by  last  will;  and 
in  case  of  her  making  no  disposition 
of  it  by  will  or  otherwise,  it  was  to 
be  equally  divided  among  all  her 
children  by  her  first  husband.  There 
was  no  inventory  of  the  goods  or 
outstanding  debts,  but  it  was  agreed 
that  the  amount  or  value  of  the 
goods,  chatties,  wares,  merchan- 
dizes, and  debts  then  due  or  to  be- 
come due  to  the  said  widow  was  4000 
dollars.  The  marriage  took  place 
and  the  husband  was  appointed 
guardian  of  the  infant  children  of 
his  wife  by  her  first  husband,  and 
was  in  possession  of  the  whole  of 
his  wife's  property,  subject  to  her 
right  to  dispose  of  it.  Held,  that  on 
the  settlement  of  his  accounts  with 
his  wards,  the  guardian  was  not 
chargeable,  with  the  whole  amount 
at  which  her  separate  estate  was 
valued,  but  only  with  the  balance 
remaining  in  his  hands  after  deduct- 
ing the  amount  of  payments  made 
by  order  of  his  wife,  from  the  gross 
amount  of  receipts.  Bake r's  Appeal. 
viii.  12 

,  In  stating  his  account  with  his 
wife's  separate  estate,  he  charged 
himself  with  "  sundries  had  for  my 
children,  330  dollars,  66  cents."  He 
afterwards  paid  his  wife  a  sum  of 
money,  with  which  he  credited  him- 
self thus:  "  by  cash  paid  Mrs.  R.  for 
sundries  had  on  account  of  inv  Thil- 
dren,  310  dollars."  The  credit  was 
allowed.  Ibid. 

,  It  is  the  duty  of  a  guardian,  to  keep 
a  separate  account  with  each  of  his 
wards,  and  it  is  no  justification  fur 
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,.mi,  that  he  suffered  household 
goods,  &c.  which  ought  to  have  been 
ributed  equally  among  all  the 
children,  to  go  into  the  possession  of 
some  of  the  family.  But  the  court  re- 
fused the  appellant's  interest  on  the 
value  of  furniture,  books,  plate,  &c. 
from  the  time  of  their  mother's 
death,  when  they  were  entitled  to 
receive  them.  Ibid. 

8.  Where  money  is  in  the  hands  of  a 
guardian,  which  has  been  used  by 
himself,  or  which  might  have  been 
put  out  to  interest,  but  for  his  negli- 
gence, he  is  chargeable  with  inter- 
est.    But  he  is  allowed  to  keep  a 
reasonable  sum  on  hand  for  contin- 
gencies, and  also  a  reasonable  time 
to  put  out  the  surplus.  Ibid. 

9.  If  the  guardian  of  the  minor  child 
of  an  intestate,  accept  for  his  ward, 
a  purpart  of  the  real  estate  of  the 
intestate,  and  enter  into  recognizan- 
ces for  the  payment  of  the  appraised 
value    of  the   shares  of  the  other 
children,  in  the  manner  prescribed 
by  the  intestate  laws,  the  ward  is 
bound  by  the  act  of  the  guardian,  and 
cannot,  on  arriving  at  full  age  affirm 
it.    Case  of  Gelbach's  Appeal. 

vii.  205 

10.  If  it  be  made  out,  to  a  reasonable 
probability,  that  a  debt  has  been  lost 
by  the  neglect  of  a  guardian,  he  is 
responsible;  but  not  otherwise.  Pym 
v.  Downing  et  al.  xii.  66 

11.  If  a  guardian  consent  to  the  mis- 
application of  the  money  of  their 
ward,  by  his  co-guardian,  particu- 
larly if  he  have  it  in  his  power  to 
secure  it,  he  is  answerable.        Ibid 

\2.  Of  the  responsibility  of  a  guardiai 
for  deficiencies  occasioned  by  negli 
gence.  Case  of  Isaac  Johnson's  slfi 
fieal.  xii.  317 

GUARDIANS  OF  THE  POOR. 
See  DOMESTIC  ATTACHMENT.  PAU 
PER.     RECOGNIZANCE,  1 1.    SOL 
DIER. 

1.  The  authority  given  bvthe  6th  sec 
tion  of  the  act'olst  of  March,  1812 
to  two  aldermen,  to  determine  th 
amount  of  property  to  be  taken  un 
der  a  warrant  of  seizure,  cannot  b 
delegated  to  the  guardians  of  th 
poor.   Guardians  v.  Picard.     i.  23 

2.  The  guardians  of  the  poor  of  th 
city  of  Philadelphia,  Southwark  an 
the  Northern  Liberties,  have  powe 
to  expel  members  from  their  boarc 
Commonwealth  v.   Guardians. 

vi,  46 


The  mere  misemployment  of  mo- 
ney is  no  cause  for  a  motion,  but 
charging  the  corporation  with  mo- 
ney which  the  members  never  paid, 
is  sufficient  cause.  Ibid. 

.  The  13th  article  of  the  bye-laws  of 
the  guardians  of  the  poor  of  the  city 
of  Philadelphia.  Uc.  declares  that 
no  member  shall  be  expelled  by  a 
less  number  than  two-thirds  of  the 
members  present,  and  that  no  expul- 
sion shall  take  place  without  giving 
the  accused  person  notice  in  writing 
to  attend  the  board  and  answer  the 
charges  preferred  against  him,  a 
copy  of  wtuch  shall  be  transmitted 
to  nim,  which  notice  must  be  at  least 
six  days  before  the  time  appointed 
for  such  heaving.  A  number  of 
charges,  some  of  which  authorized 
expulsion,  were  preferred  against  a 
member  of  the  board,  who  was  with 
a  copy  of  the  charges  and  fully 
hearo  in  hi>  defence,  at  a  special 
meeting  called  at  his  own  request, 
when  a  resolution,  declaring  that  he 
had  violated  his  duty  as  a  guardian 
of  the  poor,  was  adopted  by  a  less 
number  than  two-thirds  of  the  mem- 
bers present.  This  amounted  to  an 
acquittal,  and  the  board  having  after- 
wards at  a  stated  meeting  passed  a 
vote  of  expulsion  by  a  constitutional 
majority  without  any  new  accusation 
or  further  hearing,  it  was  held  to  be 
illegal,  and  the  expelled  member 
was  restored.  Ibid. 

HABEAS  CORPUS. 
•See  NEW  TRIAL,  1.  PRIVILEGE,  1. 

1.  \Yhere  an  apprentice  enlisted  vo- 
luntarily in  the  army  of  the  United 
States,  under  the  act  of  congress,  of 
the  10th  of  December,  1814,  and  was 
satisfied  with  his  situation,  the  court, 
refused  on  a  habeas  corpus  issued 
under  the  act  of  assembly  of  1785, 
on  the  affidavit  of  the  master,  to  de- 
termine the  question  of  pi-operty, 
and  restore  him  to  the  master.  The 
master  in  such  case,  must  resort  to 
an  action  against  the  person  who 
harbours  his  apprentice.   Common- 
wealth v.  Robinson.  i.  353 

2.  The  court  will  not  discharge  priso- 
ners on  a  habeas  corpus,  while  an 
indictment  is  pending  against  them, 
on  which  they  have  been  committed 
by  a  court  having  competent  juris- 
diction, on  the  ground  that  they  have 
been  already  tried  on  that  indict- 
ment and  acquitted  on  some  of  the 
counts,  but  no  verdict  given  en  the 
others.  The  remedy,  if  an  erroneous 
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judgment  should  be  rendered,  is  by 
writ  of  error.  Commonwealth  v. 
Deacon.  viii.  72 

HARD  LABOUR. 
See  INDICTMENT,  24. 

HAWKER  AND  PEDLAR. 
A  hawker  and  pedlar,  who  goes  from 
house  to  house,  in  an  incorporated 
OF  cotmty  town,  offering  for  sale, 
goods  prohibited  by  the  act  of  the 
28th  of  March',  1799,  and  sells  any 
one  article,  even  of  trifling  value, 
incurs  the  penalty  of  fifty  dollars, 
imposed  by  that  act.  And  a  license 
obtained  under  the  act  of  the  4th  of 
March,  1824,  does  not  protect  him. 
Commonwealth  \,  Willis,  xiv.  398 

HEIRS. 
See  PLEADING,  3. 

In  a  suit  against  an  executor,  the  heirs 
of  the  testator,  to  whom  land  has 
descended,  may  be  permitted  to  ap- 
pear, and  take  defence  in  the  name 
of  the  executor;  and  that  though  the 
suit  is  pending  before  arbitrators. 

They  may  also  appeal  in  right  of,  and 
in  the  name  of  the  executors  from 
an  award  of  arbitrators,  fritz  v. 
-Evans.  xiii.  9 

HIGHWAY. 
See  ROADS. 

The  obstruction  of  a  highway  is  in- 
indictable  at  common  law,  and  not 
under  the  act  of  assembly  of  the  6th 
of  Ajiril,  1802;  which  inflicts  an  ad- 
ditional punishment  for  a  distinct  of- 
fence, viz:  for  not  removing  the  nui- 
sance, on  notice  from  the  super- 
visors of  the  township.  In  a  pro- 
secution, therefore,  for  running  a 
fence  across  a  public  road,  it  is 
not  necessary  to  prove,  that  notice 
to  remove  it,  and  repair  the  da- 
mage, was  given  by  the  supervisors 
to  the  defendant.  Kelly  v.  Common- 
wealth, xi.  345 

HOMINE  REPLEGIANDO. 

See  EVIDENCE,  178.    SLAVE. 

HOTCHPOT. 

An  advancement  in  lands  by  a  father 
to  his  son,  is  to  be  estimated  accord- 
ing to  its  value  at  the  time  of  the 
advancement,  and  not  at  the  time  of 
the  father's  death.  BRACKENRIDGE, 
J.,  disse?ited.  Oyster  v.  Ouster, 

j.  422 


HUSBAND  AND  WIFE. 

<Sre  CHILDREN.  DOWER,  5,  4,  5. 
EVIDENCE,  122.  FRAUD,  2.  IN- 
TESTATE, 6.  JUSTICE,  28,  29,  44. 
ORPHANS'  COURT,  9,  21, 22,  23,  24. 
LOUISIANA,  1,  2,  3,  4,  5,  6. 

1.  A  recognizance  taken  in  the  Or- 
phans' Court,  for  the  wife's  share  of 
land,  in  the  name  of  the  husband 
and  wife,  not  reduced  into  posses- 
sion nor  disposed  of  by  the  husband, 
survives,  on  his  death  to  the  wife. 
JLodge  v.  Hamilton.  ii.  491 

2.  A  divorce  of  the  husband,  from  the 
bonds  of  matrimony,  on  account  of 
the  wife's  adultery,  makes  no  diffe- 
rence in  the  principle.     -        ii.  491 

3.  A  separate  acknowledgment  of  a 
feme  covert,  is  not  invalidated  by 
the  circumstance  of  a  third  person 
being  present,   with  her  and  the 
magistrate,  after  the  husband  had 
withdrawn.     Jones  v.  Majet. 

v.  523 

4.  In  a  suit  for  necessaries,  found  for 
the  defendant's  wife,  after  evidence 
given  of  the  marriage,  of  their  liv- 
ing apart,    without   suspicion  that 
they  were  man  and  wife,  and  of  a 
libel,  by  the  wife,  for  a  divorce,  evi- 
dence is  admissible,  on  behalf  of  the 
plaintiff,  to  show  that  the  wife  had 
solicited  the  husband  to  receive  her 
again  as  his  wife,  and  had  offered  to 
return  and  live  with  him  as  such, 
and  he  refused  to  receive  her.  Cun- 
ningham v.  Irvin.  vii.  247 

5.  And  this   evidence  is  admissible, 
whether  the  offer  were  made  be- 
fore or  after  the  libel  for  a  divorce; 
for  if  after,  it  will  be  presumed  that 
the  offer  embraced  an  intention  to 
discontinue  the  libel.  Ib id. 

6.  In  such  suit,  the  plaintiff  may  give 
evidence  to  prove  the  health,    ge- 
neral conduct,  and  means  of  living 
of  the  wife,  during  the  separation, 
and  prior  to  the  time   when  the 
plaintiff  furnished  her  with  neces- 
saries. Ibid. 

7.  The  husband  is  not  exempted  from 
liability  for   necessaries,    furnished 
his  wife  during  her  separation  from 
him,  though  it  was  by  her  agree- 
ment; if  she  offer  to  return,  and  he 
refuses  to  receive  her,  and  has  fur- 
nished no  means  for  her  subsistence. 

Ibid. 

8.  Such  necessaries  must,  in  such  case, 
be  agreeable  to  the  rank  and  condi- 
tion of  the  husband;  and  the  husband 
is  liable,  not  merely  for  the  diffe- 
rence between  the  sum  earned  by 
her  labour,  and  the  amount  of  her 
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necessary  expenses,  he  must  sup- 
port her  himself,  or  pay  those  who 
do  support  her,  in  a  reasonable  man- 
ner. Ibid. 

9.  If  a  husband,  on  separation,  agree 
to  pay  a  trustee  for  his  wife,  an  an- 
nuity, during  her  life,  and  execute  a 
bond,  at  the  same  time,  for  paying 
the  annuity  a»  alimony,  for  and  dur- 
ing the  term  of  her  natural  life,  a 
divorce  a  -vmculo,  and  subsequent 
marriage  of  the  wife,  do  not  exempt 
the  husband  from  a  suit  on  the  bond 
for  the  annuity,    Blaker  v.  Coofier. 

yii.  500 

10.  The  deed  of  a  feme  coven  is  void, 
if  it  do  not  appear  from  the  certifi- 
cate of  her  acknowledgment,  that 
she  was  examined  separately  and 
apart  from  her  husband:  stating  that 
she  voluntarily  confessed  thereto, 
•will  not  cure  the  defect.    Nor  is  the 
parol  evidence    of  the  magistrate 
admissible,  to  show  a  separate  ex- 
amination.    Jourdan  v.  Jourdan. 

ix.  268 

11.  When  the  deed,  executed  by  a 
married  woman,  is  void,  parol  evi- 
dence is  admissible,  to  show,  that 
after  her  husband's  death,  she  de- 
livered and  ratified  it.  Ibid. 

12.  Circumstances  may   be  proved, 
from  which  the  jury  may  infer  such 
delivery.  Ibid. 

13.  Bequest  of  money,  by  will,  to  the 
children  of  the  testator's  daughter; 
the  testator  afterwards  provides,  by 
codicil,  that  the  money  shall  be  paid 
to  his  daughter  when  she  is  either 
divorced  from  her  husband,  or  vo- 
luntarily withdraws  from  him.     In 
the  event  of  the  separation  of  the 
daughter  from  her  husband,  by  his 
desertion  of  her,  this  is  a  bequest  to 
her  separate  use. 

11.  The  suit  for  such  legacy,  should 
be  brought  in  the  name  of  the  hus- 
band and  wife;  but  if  brought  by  the 
wife,  without  the  husband,  advan- 
tage must  be  taken  of  it  by  plea  in 
abatement;  the  objection  is  not  avail- 
able, in  arrest  of  judgment,  or  in 
error.  Perry  v.  Boileau.  x.  208 

15.  A  feme  covert  joined  her  husband 
in  a  deed  of  her  real  estate,  but 
never  separately  acknowledged  it, 
conveying  the  estate  to  trustees,  for 
the  payment  of  the  husband's  debts, 
and  then  in  trust  for  her  separate 
use.  Afterwards,  living  in  a  state  of 
separation,  the  wife,  by  an  instru- 
ment, purporting  to  be  her  last  will, 
disposed  of  the  property,  and  died; 
VOL.  xv. 


held,  that  the  disposition  was  void, 
West  v.  West.  x.  445 

16.  Where,  in  consequence  of  pro- 
ceedings in  the  Orphans'  Court,  for 
the  valuation  and  partition  of  the 
real  estate  of  the  intestate,  a  part  of 
it  is  allotted  and  decreed  to  A. ,  the 
husband  of  the  daughter  of  the  in- 
testate, in  right  of  his  wife,  upon 
his  giving  a  mortgage  for  a  certain 
sum  to  the  other  children  of  the  in- 
testate, but  no  such  mortgage  is  ever 

§iven;  in  an  ejectment,  by  another 
aughter  of  the  intestate,  for  her 
share  of  the  land,  thus  allotted  to  A. , 
the  defendant  may,  in  order  to  show 
that  the  whole  sum,  for  which  A. 
was  decreed  to  give  a  mortgage,  has 
been  paid,  give  in  evidence,  pay- 
ments on  account  of  the  mainten- 
ance and  education  of  the  plaintiff, 
while  a  minor,  by  A.,  he  being  one 
of  the  guardians,  and  payments  to 
her  husband  after  her  marriage. 
Smith  v.  Scudder.  xi.  325 

17.  But  declarations,  by  the  husband 
of  the  plaintiff,  with'  respect  to  the 
expenses  of  his  wife's  education,  be- 
fore marriage,  are  not  evidence. 

Ibid. 

18.  It  is  not  error,  in  such  a  case,  to 
leave  it  to  the  jury  to  decide,  in  re- 
lation to  transactions  between  the 
husband  of  the  plaintiff,  and  A., 
whether  any,  and  what  payments 
have  been  made,  telling  them  at 
the  same  time,  that  any  other  deal- 
ings between  the  parties,  than  direct 
payments,  ought  not  to  be  applied 
to  the  discharge  of  the  plaintiff's 
claim,  unless  so  understood  and  in- 
tended. Ibifl. 

Money  received  by  the  husband  of  the 
plaintiff,  as  the  executor  of  A., 
when  he  has  settled  no  administra- 
tion account,  and  there  is  no  evi- 
dence of  any  act  of  the  executor, 
indicating  an  intention  to  separate 
any  part  of  the  money  received  by 
him  as  executor,  and  apply  it  to  the 
satisfaction  of  his  wife's  claim,  is  no 
payment  of  the  debt  due  in  right  of 
the  wife;  and  the  court  ought  not  to 
leave  it  to  the  jury,  to  infer  satisfac- 
tion of  the  plaintiff 's  demand.  The 
jury  should  be  instnicted,  that  as 
the  evidence  was  of  a  bare  receipt 
of  monev  as  executor,  such  receipt 
did  not,  in  law,  amount  to  payment 
of  the  money  due  to  the  plaintiff. 

Ibid. 

19.  If  a  deed,  purporting  to  be  by  hus- 
band and  wife  ot  the  husband's  lands. 
be  proved,  by  proof  of  the  hand- 
3A 
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writing  of  a  "deceased  subscribing  j 
witness,  it  vests  the  title  in  the  gran- 
tee, notwithstanding  the  signature 
of  the  wife  is  forged.  Scott  v.   Gal- 
lagher et  al.  xi.  347 

20.  in  ejectment,  the  plaintiff  claimed 
under  A.  and  B.  his  wife.     It  was 
proved  she  had  been  married  to  D. 
who  was  dead  more    than   thirty 
years,  and  one  of  the  plaintiff's  wit- 
nesses stated  she  had  had  three  hus- 
bands,   before  marrying  A.     The 
court  may  leave  it  to  the  jury,  to 
presume  all  the  prior  husbands  to 
be  dead.  Breiden  v.  Paff.    xii.  430 

21.  Where  the  wife  permits  her  hus- 
band to  receive  the  rents  of  an  estate, 
conveyed  in  trust  for  her  separate 
use,  by  the  husband,  after  marriage; 
where  they  live  together,  and  the 
rents  are  generally  laid  out  by  the 
husband,  together  with  his  own  mo- 
ney, in  the  purchase  of  goods  for  a 
store  kept  in  the  name  of  the  wife  in 
their  dwelling  house,  and    on  his 
dying  intestate,  the  wife,  as  his  ad- 
ministratrix, accounts  for  the  goods 
in  the  store  as  his,  she  is  not  entitled, 
on  the  settlement  of  her  administra- 
tion account,  to  retain  against  the 
estate  of  her  husband  the  amount  of 
the  rents  received  by  him.  Case  of 
M'G limey's  Appeal.  xiv.  64 

22.  The  act  of  assembly  curing  de- 
fects   in    the  acknowledgments  of 
femes  covert  is  constitutional:  but  it 
docs  not  apply  where  judgment  was 
rendered  previous   to  its  passage. 
Fuliueiler  v.  Baugher.  xv.  45 

23.  Married  women  may,  jointly  with 
their  husbands,  give  a  power  of  at- 
torney to  convey  land  in  Pennsyl- 
vania, and  if  duly  acknowledged,  the 
conveyance  under  it  would  be  valid. 
Harriet  v.  Barnet.  xv.  72 

24.  A  wife  cannot  be  a  citizen  of  a 
state  different  from  that  in  which 
her  husband's  domicil  is,  so  as  to  sue 
in  the  courts  of  the  United  States. 
Dougherty  v.  Dougherty.       xv.  84 

ILLEGAL  DEMAND. 

1.  The  test,  whether  a  demand  con- 
nected with  an  illegal  transaction 
can  be  enforced  at  law,  is,  whether 
the  plaintiff  requires  the  aid  of  the 
illegal  transaction  to  establish  the 
case.  Swan  v.  Scott.  y\.  155 

2-  A.  obtained  an  award  of  arbitra- 
tors against  B.  founded  on  an  illegal 
lottery  transaction,  from  which  B. 
appealed.  He  afterwards  withdrew 
the  appeal,  and  on  the  same  day 
gave  A.  his  bond,  in  satisfaction  cl 


the  award,  and  A.  entered  satisfac 
tion  on  the  record.  In  a  suit  brought 
upon  this  bond,  against  B.,  it  was 
held,  that  he  could  not  go  beyond  the 
award,  and  show  that  the  demand 
for  which  it  was  obtained  originated 
in  an  illegal  transaction.  A  receipt 
given  anterior  to  the  award,  and 
which  had  not  been  allowed  by  the 
arbitrators,  cannot  be  given  in  evi- 
dence in  an  action  on  the  bond,  to 
show  part  payment.  Ibid. 

ILLEGAL  VOYAGE. 
See  ACCOUNT  RENDER,  I. 

IMPROVEMENT. 

See  APPLICATION,  3.  DESCENT. 
EVIDENCE,  173.  FRAUD,  4.  LI- 
MITATION, 14,  16,  27.  ROADS, 
18.  WARRANT.  WARRANT  AND 
SURVEY. 

1.  An  improvement  on    lands   pur- 
chased by  the  proprietary  from  the 
Indians  gives  no  title,  though  such 
improvement  be  continued  after  the 
time  of  the  purchase.      White    v. 
Kyle's  Lessee.  i.  515 

2.  Taking, out  a  warrant  without  call- 
ing for  an  improvement,  though  it  is 
strong  evidence  of  the  relinquish-' 
ment  of  the  improvement,   is  not 
conclusive  evidence.  i.  515 

3.  A  person  to  whom  a  promise  of  his 
improvement  was  made  by  Mr.  Se- 
cretary Peters,  in  1743,  was  bound 
to  enter  an  application  in  a  reason- 
able time   after  opening   the  land 
office  in  1775.  What  is  a  reasonable 
time  has  been  judged  of  as  matter 
of  law.     But  lying  by  eleven  years, 
and  then  making  a  sale,  is  not  such  a 
case,  as  would  entitle  a  person  having 
such  a  promise  or  those  claiming  un- 
der him.  i.  515 

4.  A  parol  sale  of  an  improvement 
right  accompanied  with  delivery  of 
possession  and  payment  of  purchase 
money,  may  be  proved  by  the  de- 
clarations of  the  vendor,  where  such 
vendor  has  left  the  state  seventeen 
or  eighteen  years,  and  there  is  no 
evidence  rf  his  having  been  heard 
of  since.   Gilday  v.  Wataon.     ii.  407 

5.  A  person  who  settled  in  1762,   was 
driven  ofi'by  the  Indians  in  1763,  and 
who  might  have  returned  in  1765, 
but  did  not  return  till  1771,  cannot 
claim  under-his  improvement  against 
an  intervening  title.  Burns  \.  Swift. 

ii.  436 

6.  The  general  rule  is,  that  the  labour 
of  a  minor  son  will  enure  to  the  use 
of  the  father,  but  if  a  father  permit 


GENERAL  INDEX. 


371 


his  son  to  improve  and  settle  on  a 
tract  ot  land  For  his  own  use  and  be- 
nefit, his  title  is  the  same  as  if  he 
had  been  of  age  when  he  com- 
menced his  improvement.  Galbraith 
^  v.  Black.  iv.  207 

7.  Where  a  warrant  refers  to  an  ini- 

Erovement,  and  mentions  a  particu- 
ir  day  from  which  interest  is  to  be 
paid  on  the  purchase  money,  it  is 
not  necessary  for  the  warrantee  to 
prove  an  improvement  on  that  day; 
he  may  give  evidence  of  an  improve- 
ment at  any  time  subsequent  to  it, 
but  prior  to  the  issuing  of  the  war- 
rant. Humes  v.  M*  Far  lane. 

iv.  427 

8.  A  warrantee  cannot  give  evidence 
of  an   improvement  made  at  any 
time  prior  to  the  day  mentioned  in 
his  warrant  for  the  commencement 
of  interest,  even  where  the  board 
of  property  have  decided  on  a  caveat 
entered  against  the  acceptance  of 
the  survey  made  on  his  wan-ant,  that 
his  title  originated  in  a  settlement 
made  by  anotherperson,  at  an  earlier 
period,  and  have  directed  a  patent  to 
issue  to  him  in  virtue  of  that  settle- 
ment. Ibid. 

9.  After  an  award  in  favour  of  the  de- 
fendant, in  a  former  ejectment  any 
delay  in  bringing  a  new  ejectment 
short   of    the   period    allowed  by 
the  statute  of  limitations,  will  not  of 
itself  authorize  the  jury  in  such  se- 
cond ejectment  to  annex  a  condition 
to  their  verdict  for  the  plaintiff,  that 
he  shall  pay  the  defendant  a  certain 
sum  for  his  improvement  made  since 
the  award.  Collins  v.  Rush.  vii.  147 

10.  If  such   verdict  be    given,    the 
court,  on  error  brought  by  the  de- 
fendant below,  will  reverse  the  judg- 
ment entered  upon  it.  Ibid. 

11.  One  who  enters  on  land  as  a  tres- 
passer, clears  it,  builds  a  house,  and 

•  lives  on  it,  acquires  something  which 
he  may  transfer  by  deed  or  descent. 
Overfieldv.  Christie.  vii.  173 

12.  A  man  cannot  be  seised  of  an  im- 
provement right  in  trust  for  another. 
Therefore  where  it   was  doubtful 
upon  the  evidence,  whether  an  im- 
provement made  by  a  tenant,  was 
made  for  the  plaintiff  or  his  father, 
it  was  held  to  be  error  to  instruct 
the  jury,  that  even  admitting  the 
plaintiff  to  have  been  a  trustee  for 
his  father,  the  action  might  be  sus- 
tained in  his  name.  Smith  v.  Oliver. 

xi.  957 

IMPROVEMENT  RIGHT. 
See  SETTLEMENT. 


1.  Transfers  of  improvement  right, 
accompanied  by  a  possession    ex- 
ceeding thirty  years,  prove  them- 
selves. Healy  v.  Afoul.  v.  181 

2.  But  a  party  cannot  give  such  trans- 
fer in  evidence  if  made  prior  to  the 
day  when  interest  commenced  on  his 
office  right,  nor  if  there  be  no  sha- 
dow of  title  in  the  party  .making  the 
transfer.  Ibid. 

INCUMBRANCES. 

See  LIKN.  VENDER  AND  VENDEE. 

7,  15,  22.    WARRANTY,  2. 

1.  It  is  sufficient  in  Pennsylvania,  to 
entitle  a  vendor  to  relief  against  the 
payment  of  purchase  money,  on  the 
ground   of  existing  incumbrances, 
that  eviction  may  take  place;  it  is 
not  necessaiy  that  an  eviction  at  law 
should  actually  have  taken  place. 
S/iare  v.  Anderson.  vii.  43 

2.  It  seems  that  if  most  part  of  such 
incumbrances  are  discharged,  the 
jury  may  allow  for  the  residue  in  the 
verdict.  Ibid. 

3.  Incumbrances,  though  not  paid  off 
by  the  defendant,  are  a  good  defence 
to  the  amount  in  an  action  on  the 
bond  for  the  purchase  money.  Poke 
v.  Kelly.  xiii.  165 

INDEBITATUS  ASSUMPSIT. 
See  SURETY,  2. 

INDEMNITY. 

The  defendant  engaged  to  keep  (the 
plaintiff  clear  of  back  interest,  but 
not  doing  so,  judgment  was  obtained 
for  it  against  the  plaintiff.  Held,  that 
from  that  moment  the  plaintiff  was 
damnified,  and  might  sue  on  the  en- 
gagement. Gardner  v.  Grove. 

x.  136 

INDENTURE. 

See  APPRENTICE,  10.     NEGRO  AND 
MULATTO,  7. 

INDICTMENT. 

See  COSTS,  10,  12.  FORCIBLE 
ENTRY.  FORGEIIY.  HIGHWAY. 
PLEADING.  TRIAL. 

1.  An  indictment  for  forcible  entry 
and  detainer  charging  the  entry  to 
have  been  into  a  messuage  and  ten 
acres  of  arable  land,  the  eviction  to 
have  been  from  the  land  only,  and 
the  detainer  to  have  been  from  both 
messuage  and  land,  is  good,  and  the 
defendant  may  be  acquitted  of  the 
entry,  and  convicted  of  the  detainer. 
Commonwealth  v.  Rogers  et  al. 

i.  124 
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2v  An  indictment  charging  the  de- 
fendant with  "keeping  a  disorderly 
'and  ill-governed  house,  and  pro- 
'  curingmenand  women  of  evil  fame 
'  &c.  to  frequent  it,  permitting  them 
'to  remain  there,  drinking,  tip- 
'pling,  and  misbehaving  them- 
'  selves,  to  the  common  nuisance  of 
*  all  the  liege  citizens  of  the  com- 
'  monwealth,"  &c.  Held,  to  be 
good.  Commonwealth  v.  Stewart. 

i.  342 

3.  Upon  an  indictment  for  concealing 
the  death  of  a  bastard  child,  if  the 
offence  be  charged  thus,  "the  said 
infant  having  on  the  day  and  year, 
&c.  died,  (the  mother)  did  endea- 
vour privately  to  conceal  the  death 
of  the  said  infant,"  this  is  a  suffi- 
cient averment  of  the  death  of  the 
child.    Boyles  v.  Commonwealth. 

ii.  40 

4.  In  such  an  indictment  it  is  not  ne- 
cessary to  set  forth  in  what  manner 
or  by  what  arts,  the  mother  endea- 
voured to  conceal  the  death  of  the 
infant.  ii.  40 

5.  Upon  an  indictment  for  concealing 
the  death  of  a  bastard  child,  the 
jury  found  the  prisoner  guilty  of  the 
concealment  "in  manner  and  form 
as  she  stands  indicted. "  The  verdict 
was  held  to  be  bad,  in  consequence 
of  the  omission  to  find  the  bastardy 
of  the-child.  ii.  40 

6.  Any  offence  which  in  its  nature  and 
by  its  example  tends  to  the  corrup- 
tion of  morals,  as  the  exhibition  of  an 
obscene  picture,  is  indictable  at  com- 
mon law.   Commonwealth  v.  Sharfi- 
less.  ii.  91 

7.  In  an  indictment  for  exhibiting  an 
obscene  picture  it  need  not  be  aver- 
red, that  the  exhibition  was  public; 
if  it  be  stated  that  the  picture  was 
shown  to  sundry  persons  for  money, 
it  is  a  sufficient  averment  of  its^wd- 
lication.  ii.  91 

8.  Nor  is  it  necessary  that  the  postures 
and  attitudes  of  the  figures  should 
be  minutely  described.  It  is  enough 
if  the  picture  be  so  described  as  to 
enable  thejury  to  apply  the  evidence, 
and  to  judge  whether  or  not  it  is  an 
indecent  picture.  i.  91 

9.  Nor  is  it  necessary  to  lay  the  house 
in  which  the  picture  is  exhibited  to 
be  a  nuisance:  the  offence  not  being 
a  nuisance,  but  one  tending  to  the 
corruption  of  morals.  i.  91 

10.  Keeping  a  disorderly  house  is  not 
an  indictable  offence,  unless  it  be 
laid  as  a  common  nuisance.    There- 
fore a  verdict  of  "guilty  of  keeping  a 


disorderly  house  and  disturbing  his 
neighbours,  "is  bad.  Hunter  v.  Com- 
monwealth, ii.  298 

11.  In  an  indictment  for  bui'glary  the 
word  mansion  house  is  good  descrip- 
tion of  the  premises.   The  Common- 
wealth v.  Pcnnock.  iii.  199 

12.  An  indictment  charging  a  conspi- 
racy to  defraud  by  means  of  false 
pretences  and  false  writings,  in  the 
form  and  similitude  of  bank  notes, 
and  stating  the  overt  act  to  consist 
in  uttering  a  note,  purporting  to  be 
a  promissory  note,  &c.  and  to  have 
been  signed,"  &c.  is  sufficient.     Col- 
lins v.    The  Commonwealth,  iii.  220 

13.  An  overt  act  charged  to  be  done 
by  one  conspirator,  in  pursuance  of 
the  conspiracy,  is  to  be  considered 
the  act  of  all.  _  Ibid. 

14.  It  is  not  necessary  in  such  indict- 
ment to  charge  the  actual  defraud- 
ing of  any  person;  passing  with  in- 
tent to  defraud  is  sufficient.         Ibid. 

15.  What  constitutes  a  good  form  pi' 
indictment  for  selling  spirituous  li- 
quors without  license.     The   Com- 
monwealth v.  Baird.  iv.  141 

16.  An  indictment  stating,  that  the  de- 
fendant feloniously  stole,  took  and 
carried  away,  "sundry  promissory 
notes  for  the  payment  of  money,  of 
the  value  of  eighty  dollars,  of  the 
goods  and  chattels  of  A.  B.,"  is  too 
vague  and   uncertain.     The  notes 
should   be  more  particularly  des- 
scribed,  and  it  should  be  set  forth, 
that  the  money  was  unpaid  on  them. 
Steward  v.  The  Commonwealth. 

iv.  194 

17.  In  an  indictment  for  adultery,  it  is 
not  necessary  to  state  the  township 
in  which   the  defendant    resided, 
when  the  offence  was  committed. 
Duncan  v.  The  Commonwealth. 

iv.  449 

18.  Two  indictments  for  conspiracy, 
found  at  different  sessions,  may  be 
tried  by  the  same  jury,  not  withstand- 
ing the  objection  of  the  defendant,  if 
the  court  in  its  discretion,  think  pro- 
per to  allow  it ;  especially  if  the  right 
of  the  defendant  to  challenge  four 
jurors  on  each  indictment  is  allowed. 
Withers  v.  The  Commonwealth. 

v.  59 

19.  An  abuse  of  such  discretion,  even 
if  such  abuse  existed,  would  not  be 
error.  Ibid. 

20.  An  indictment  is  good  in  which 
the  day  of  the  commission  of  the 
offence  is  laid  by  reference  to  the 
caption.    Jacbbs  v.    The    Common- 
wealth, v.  315 
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21.  An  entry  of  arraignment  on  the 
record  is  necessary  only  in  cases  that 
were  at  any  time  capital  under  our 
acts  of  assembly.  Ibid. 

22.  An  indictment  for  an  assault  with 
intent  to  steal  from^he  pocket,  not 
stating  the  goods  or  money  intended 
to  be  stolen,  is  good.  Commonwealth 
v.  Rogers.  v.  463 

23.  The  proper  conclusion  of  an  indict- 
ment is  "  against  the  peace  and  dig- 
nity of  the  Commonwealth  of  Penn- 
sylvania." Ibid. 

24.  The  punishment  of  hard  labour 
cannot  be  inflicted  for  an  assault 
with  intent  to  pick  a  pocket     Ibid. 

25.  An  indictment,  under  a  particular 
statute,  must  be  conformable  to  that 
statute.      U/idegraff"  v.    Common- 
wealth, vi.  5 

26.  An  indictment,  founded  upon  the 
act  of  the  8th  of  April,  1799,  charg- 
ing the  defendant  with  the  erection 
of  divers  fish-dams,  &c.  is  too  gene- 
ral; each  erection  is  a  distinct  of- 
fence, and  the   special  manner  of 
each  should  be  set  forth  with  rea- 
sonable certainty;  but  it  seems  that 
the  form,  dimensions,  and  materials, 
of  which  it  is  composed,  need  not  be 
stated.  Ibid. 

27.  An  indictment  for  assault  and  bat- 
tery, with  intent  to  kill,  is  not  viti- 
ated, by  stating  that  the  defendant 
did  bite  or  cut .  off  the  ear,  &c. ;  the 
assault  and  battery,  with  intent  to 
kill,   being    the    offence    which   is 
punishable,  and  the  injury  inflicted 
merely  a  circumstance  of  aggrava- 
tion.    Scott  v.  Commonwealth. 

vi.  224 

28.  An  indictment,  charging  that  A. 
"with  force  and  arms,  &c.,  unlaw- 
fully and  wickedly,  did  attempt  to 
pick  the  pocket  of  one  B.,  with  in- 
tent, then  and  thei'e,  feloniously  to 
steal,  take,    and   carry  away  the 
goods  and  chattels,  monies  and  pro- 
perty of  the  said  B;"  is  too  vague 
and  uncertain  to  be  supported.  Ran- 
dolfili\.  The  Commonwealth,  vi.398 

29.  A  count  in  an  indictment,  charg- 
ing; that  the  defendant  sold  a  lottery 
ticket  and  tickets,  in  a  lottery  not 
authorized  by  the  laws  of  this  com- 
monwealth, is  bad  for  its  generality. 
It  should  specify  the  name  of  the 
lottery,  and  the  number  of  tickets 

j..\    sold.     Commonwealth  v.  Gillesfiie. 

vii.  469 

30.  A  count,  charging  a  conspiracy  to 
sell  a  lottery  ticket  and  tickets,  in  a 
lottery  not  authorized  by  the  laws  of 
the  commonwealth,  is  good.     Ibid. 


31.  It  is  no  objection  on  demurrer,  or 
in  arrest  of  judgment,  that  several 
distinct  offences  of  the  same  nature 
are  joined  in  the  same  indictment, 
whether  in  misdemeanor  or  felony; 
but  the  court  might,  in  their  dis- 
cretion, compel  the  prosecutor,  in 
felony,  to  elect  on  what  charge  he 
would  proceed.  Ibid. 

52.  Several  persons  may  be  charged 
in  the  same  indictment,  for  the  same 
act,  when  the  act  admits  of  the 
agency  of  several.  Ibid. 

33.  So,  also,  several  persons  may  be 
charged  in  the  same  indictment,  in 
different  counts,  for  different  offen- 
ces, though  the  court,  in  its  discre- 
tion, might  quash  such  indictments. 

Ibid. 

34.  If  the  indictment  charge  that  the 
defendant  sold  a  lottery  ticket,  in 
the  words  and  figures  following,  it 
must  contain  a  literal  recital  of  the 
ticket;  and  a  variance  in  spelling  a 
name,  though  the  sound  is  the  same, 
as  Burrill,  for  Burrall,  is  fatal. 

Ibid. 

35.  Where  a  statute  inflicts  a  punish- 
ment on  that  which  was  an  offence 
before,  judgment  may  be  for  that 
punishment,  though  the  indictment 
do  not  conclude  contra  for  mam  sta- 
tute. Russellv.  The  Commonwealth. 

vii.  489 

36.  Where  a  person  has  fteen  sen- 
tenced to  hard  labour  on  a  former 
indictment,  and  the  term  of  impri- 
sonment is  not  yet  expired,  sentence 
of  imprisonment,    at  hard  labour, 
may  be  passed  on  another  indict- 
ment, to  commence  from  the  day 
on  which  the  former  sentence  is  to 
expire.  Ibid. 

37.  If  one  be  charged  as  accessaiy  to 
a  felony  committed  by  several,  some 
of  whom  only  arc  convicted,  and 
the  others  not  proceeded  against  to 
conviction  or  outlawry,  he  may  be 
arraigned  and  tried  as  accessary  to 
such  as  have  been  convicted;  but  if 
he  be  tried,  convicted  and  sentenced 
as  accessary  to  all,  without  his  con- 
sent, it  is  error.  Ibid. 

38.  Such  consent  will  not  be  implied 
from  the  party's  pleading  and  going 
to  trial.  Ibid. 

If  the  indictment  state  a  burglarious 
entry,  with  intent  to  steal,  and  then 
and  there  stealing,  it  is  but  one  of- 
fence, viz:  burglary,  and  a  count 
charging  a  party  as  accessary  "to 
the  felony  aforesaid,"  is  good.  Ibid. 

39.  In  an  indictment  for  a  conspiracy 
to  cheat,  no  overt  act  need  oe  set 
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forth.  The  Commonwealth  v.JWKis- 
son,  and  another.  viii.  420 

40.  An  indictment  for  a  libel,  is  bad, 
if  it  charges  that  the  defendant  pub- 
lished a  certain  libel,  the  substance 
of  which  is  as  follows:  (the  very 
words  of  the  libel  must  be  set  out. ; 
Commonwealth  v.  Sweney.     x.  173 

41.  An  indictment  against  a  justice  of 
the  peace,  for  refusing  a  copy  of  his 
proceedings,  ought  to  state  a  previ- 
ous tender  of  his  fee  for  that  ser- 
vice, and  the  want  of  it  is  fatal.   Wil- 
son v.  The  Commonwealth,    x.  373 

42.  An  indictment  against  a  county 
commissioner,  under  the  act  of  the 
21st  of  March,    1816,    for   being 
interested  in  the  management  and 
superintendence  of  a  public  building, 
under  the  authority  of  the  commis- 
sioners, he  being  then  a  commis- 
sioner, must  be  prosecuted  in  the 
Quarter  Sessions:  the  Mayor's  Court 
has  not  jurisdiction.   Commonwealth 
v.  Thum.  x.  316 

43.  An  assault  and  battery,  with  intent 
to  commit  a  rape,  being  a  misde- 
meanor only,  the   omission  of  the 
word,  feloniously,  does  not  vitiate 
the  indictment  for  such  an  offence. 
Stout  v.  The  Commonwealth,  xi.177 

44.  In  an  indictment  for  a  misdemea- 
nor, the  day  and  place  named  in  the 
beginning,  refer  to  all  the  ensuing 
acts,  aiid  need  not  be  repeated.  Ibid. 

45.  In  an  indictment  for  a  rape,  it  is 
not  necessary  to  charge  that  the  of- 
fence was  committed  forcibly,  and 
against  the  will  of  the  woman.     It 
is  sufficient  if  it  charge  that  the  de- 
fendant feloniously  did  ravish,  and 
carnally  did  know  her.    Harman  v. 
The  Commonwealth.  xii.  69 

46.  A  count  for  a  rape,  may  be  joined 
in  the  same  indictment  with  one  for 
an  assault  and  battery,  with  intent 
to  ravish;  but  if  the  defendant  be 
found  guilty  generally,  he  can  be 
sentenced  only  on  the  count  for  a 
rape.  Ibid. 

47.  If  an  act  of  assembly  direct  the 
president,  managers,  and  company 
of  a  turnpike  road,  to  remove  a  gate, 
the  persons  who  are  president  and 
managers,  are  not  individually  liable 
to  indictment,  if  the  direction  i's  not 
pel-formed.    The  Commonwealth  v. 
Demuth  et  al.  xii.  389 

48.  The  jury  cannot  convict  one  of 
two  defendants,  jointly  indicted  for  a 
misdemeanor,  and  acquit  the  other, 
and  direct  the  latter  to  pay  the  costs. 
Searightv.  The  Commonwealth. 

xiii.  301 


49.  Constables  are  indictable  for  a 
nuisance,  who  conduct  a  sale  under 
an  execution,  in  a  public  street  of 
the  city,   thereby  obstructing  the 
passage.     Commonwealth  v.  Milli-^ 
man.  »  xiii.  403 

50.  If  two  persons  are  indicted  for 
such  nuisance,  if  they  acted  sepa- 
rately, and  each  conducted  his  own 
sale,  and  one  obstructed  the  passage., 
and  the  other  did  not,  the  jury  may 
convict  one,  and  acquit  the  other. 

Ibid. 

51.  Indictment,  at  common  law,  for 
extortion,  does  not  lie  against  a  ma- 
gistrate for  taking  illegal  fees.    The 
only  remedy  is  to  recover  the  penal- 
ty of  fifty  dollars,  under  the  act  of 
the  28th  of  March,  1814,  section  26. 
Commonwealth  v.  Evans,    xiii.  426 

52.  Unless  it  appear  on  the  face  of  an 
indictment  for  burglary,  what  judg- 
ment was  given  on  a  former  indict- 
ment for  the  same  offence,  it  is  er- 
ror to  sentence  the  defendant  to  im- 
prisonment, at  hard  labour,  during 
life.    It  is  not  enough,  if  the  indict- 
ment state  that  the  defendant  was 
convicted  on  the  former  indictment, 
and  that  the  court  gave  judgment. 
Smith  v.  The  Commonwealth. 

xiv.  69 
INDORSER. 

See  ASSUMPSIT,  8.    PROMISSORY 
NOTE. 

INDORSEMENT. 

See  OBLIGATION,  3. 

INFANT. 

See  DOWER,  5. 

1.  The  appearance  of  an  infant,  by 
attorney,  in  the  court  below,  is  error, 
and  is  assignable  as  such.    Moore  v. 
M'Ewan.  v.  373 

2.  If  it  be  assigned  for  error,  that  an 
infant  appeared  below,  by  attorney, 
the  plea  of  in  nullo  est  erratum,  con- 
fesses the  fact.  Ib  id. 

3.  If  consentable  lines  are  fairly  made 
between  adjoining  tracts,  by  a  guar- 
dian, on  behalf  of  an  infant,  and  an 
adult,  the  latter,  or  those  claiming 
under  him,  cannot   object  on  the 
ground  of  the  infancy;  and  it  seems 
that,  if  the  infant  do  not  dissent  when 
he  comes  of  age,  but  acquiesces,  he 
is  for  ever  bound.    Brown  v.  Cald- 
well.  x.  114 

4.  The  enlistment  of  an  infant  is  good, 
at  common  law.    There  is  no  act  of 
congress  prohibiting  the  enlistment 
of  a  minor  in  the  marine  corjis.    The 
Commonwealth  v.  Gamble,     xi.  93 
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Jr.  Whether  an  enlistment  be  valid  or 
not,  one  under  arrest,  upon  a  charge 
of  desertion,  must  abide  the  sentence 
of  a  court  martial,  before  he  can 
contest  the  validity  of  the  enlist- 
ment. Ibid. 

f>.  In  an  action  on  a  contract,  entered 
into  by  a  minor,  as  security  for  an- 
other, the  plaintiff  cannot,  where 
the  plea  is  infancy,  give,  in  evidence, 
that  the  defendant,  while  a  minor, 
entered  into  a  number  of  contracts, 
received  conveyances  of  land  in  his 
own  name,  and  for  his  own  use,  and 
transacted  a  variety  of  business,  as 
an  adult.  Cur  tin  v.  Patton  et  af. 
xi.  305 

7.  Nor  is  evidence  admissible,  to  show 
that  the  minor  was  in  partnership 
with  the  pei-son  for  whom  he  be- 
came security.  Ibid. 

8.  To  make  a  contract,  entered  into 
by   a  minor,   as    security,   binding 
upon  him  when  of  age,  it  must  ap- 
pear, that  after  his  arrival  at  full 
age,  he  confirmed  the  contract  by 
some  distinct  act,  with  full  know'- 
ledge  that  it  would  be  void  without 
such -confirmation.  Ibid. 

9.  Query,  Whether  there  may  not  be 
cases  of  such  gross   and  palpable 
fraud,  committed  by  an  infant,  as 
would  render  valid  a  release  of  his 
right  to  land.     Stooffoos,  et  al.  v. 
Jenkins,  et  ujc.  xii.  399 

10.  But  evidence  that  an  infant,  fe- 
nv.ile,  executed  such  release,  in  col- 
lusion with  her    guardian,  haying 
first  chosen  him  guardian,  for  the 
puipose  of  cheating  the  releasees, 
and  then  deceived  them,  by  persua- 
ding them  that  their  title  'would  be 
confirmed  by  the  release,  and  thus 
prevailed  on  them  to  pay  her  three 
hundred  pounds,  as  her  share  of  the 
land,  does  not  constitute  such  a  case. 

Ibid. 

11.  Nor,  in  a  suit  for  land  by  such  in- 
fant, which  she  claims  by  descent 
from  her  mother,  and  which  she 
has  thus  released,  is  the  will  of  her 
father  evidence,  showing  lands  de- 
vised to  her  by  him:  it  is  not  a  case 
where  the  party  will  be  put  to  an 
election.  Ibid. 

INQUEST. 

1.  When  an  estate  is  manifestly  and 
clearly  undervalued,  it  is  the  duty 
of  the  court  to  set  the  inquest  aside ; 
but  it  should  be  a  clear  case.     Ke .r 
v.  Ker.  iii.  533 

2.  But  when  it  appeared,  that  the 
jury  acted  under  an  error  in  suppos- 


ing, where  there  were  seven  heirs, 
that  if  the  estate  were  divided,  it 
must  be  into  seven  parts,  and  on 
that  ground  returned,  that  it  could 
not  be  divided,  and  it  appeared  that 
it  might  well  be  divided  into  fewer 
parts,  the  inquest  was  set  aside. 

Ibid. 

3.  It  ought  to  appear,  with  reasonable 
certainty,  on  the  record,  what  the 
whole  of  the  estate  is,  that  is  to  be 
appraised.  Ibid. 

INQUIRY,  WRIT  OF. 
See  DAMAGES,  12. 

INQUISITION. 

1.  If  an  inquisition  has  been  held  on 
one^.  fa. ,  and  the  land  condemned, 
another  judgment  creditor  may  take 
out  a  vcnditioni,  and  sell  without  a 
new    inquisition.       M'Cormick   v. 
Meason.  \.  92 

2.  Where  the  court  below  assigned  an 
insufficient  reason  for  setting  aside  an 
inquisition  and  extent,  this  court  be- 
ing of  opinion,  that  the  court  below 
were  convinced  that  the  jury  had 
valued  the  land  too  highly,  refused 
to  reverse  the  judgment.     Miller  v. 
Milford.  ii.  55 

3.  The  day  on  which  an  inquisition 
was  taken,  is  not  a  matter  of  record, 
but  a  matter  in  fiais.     Thomas  v. 
Wright.  ix.  87 

INSOLVENTS  AND  INSOL- 
YKNT  DEBTORS. 

See  ASSIGNMENT,  6,  7,  8.  ASSUMP- 
SIT,  25.  ESCAPE.  EVIDENCE,  262. 
INTESTATE,  10.  JUDGMENT,  38. 
LIMITATIONS,  29,  30.  TROVER,  4, 
5.  WITNESS,  9,  10, 11,  33,  49. 

1.  The  priority  given  to  the  United 
'States,  by  the  act  of  congress  of  the 
7th  of  March,  1799,  in  the  payment 
of  debts,  due  upon  custom  house 
bonds,  out  of  the  estates  of  insolvents, 
supersedes  a  foreign  attachment, 
laid  upon  the  property  of  the  insol- 
vent pricr  to  the  insolvency,  and 
such  debts  must  be  first  paid  out  of 
the  funds  attached  in  the  hands  of 
the  garnishee.  Willing  v.  Bleeker. 
ii.  221 

'2.  If  a  man,  clearly  insolvent,  hav  ing 
ceased  to  do  business,  with  a  view 
of  assigning  the  whole  of  his  estate 
for  the  benefit  of  his  creditors,  make 
first  an  assignment  of  pait  to  one 
creditor,  or  set  of  cix-ditors,  and  af- 
terwards, an  assignment  of  the  re- 
sidue to  another  creditor  or  set  of 
creditors,  the  two  assignments  arc 
to  be  considered  as  one  transaction, 
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as  far  as  regards  the  right  of  pre- 
ference of  the  United  States,  who 
may  resort  to  either  fund  for  the 
payment  of  custom  house  bonds. 
But  if  one  fund  has  paid  the  whole 
debt  to  the  United  States,  it  is  enti- 
tled to  contribution  from  the  other. 
Downing  v.  Kintzing.  ii.  326 

3.  The  insolvent  law  of  26th  March, 
1814,    discharges   the   defendant's 
person,  as  to  a  note  drawn  before  his 
discharge,  but  payable  afterwards. 
George  v.  Hoover.  iii.  559 

4.  On  a  conviction  of  fraudulent  insol- 
vency, charging  that  the  defendant 
concealed  his  estate  and  effects,  in 
order  to  expect  and  derive  future 
benefit  to  himself,  the  court  cannot 
inflict  the  punishment  of  hard  la- 
bour.    Guildin   v.    The   Common- 
wealth, vi.  554 

5.  An  insolvent  debtor,  who  has  been 
discharged  by  the  insolvent  law  of 
New  York,   and  assigned,  among 
other  property,  ahorse,  in  the  hands 
of  a  citizen  of  Pennsylvania,  cannot 
afterwards  maintain  trover  for  such 
horse.   Teetor  v.  Robinson,    vii.  182 

6.  An  insolvent  debtor  who  has  assign- 
ed his  property,  cannot  sue  for  a 
cause  of  action,  existing  at  the  time 
of  the  assignment,  in  his  own  name, 
though  empowered  by  his  creditors, 
and  though  the  assignees  have  not 
acted.   Storver  v.  Sioever.     ix.  434 

7.  The  debtor  is  not  exempted  from 
the  payment  of  interest  by  the  con- 
tinued absence  of  the  creditor  at  a 
distance  from  the  state,  and  his  not 
being   heard   of  for   many  years. 
Therefore,  where  bonds  were  given, 
in  Northampton  county,  for  a  por- 
tion of  a  distributive  share,  and  the 
obligee  was  then  absent,  and  the  last 
that  was  heard  of  him  afterwards, 
was,  that  he   was  at  Natchez,  in 
1806,  and  administration  was  taken 
out  of  his  estate,  in  1818,  on  the 
presumption  of  his   death;   it  was 
held,  that  the  obligor  was  bound  to 
pay  interest  on  his  bond.     Case  of 
Martin  Shaffer's  estate.         ix.  263 

8.  Where  the  defendant  paid  money 
to  the  plaintiff  which  both  parties 
thought  the  plaintiff  was  entitled  to, 
but  it  afterwards  turned  out  that  the 
plaintiff  was  not  entitled  to  it;  held 
that  interest  ought  not  to  be  paid  by 
the  plaintiff  till  the  defendant  ex- 
plained the  mistake  and  demanded 
payment.  King  v.  Diehl.        xi.  409 

9.  By  an  assignment  under  the  acts  of 
1729,  1730,  and  1798,  the  debtor's 
estate  in  land  passes  to  the  trustees, 


though  their  assent  does  not  appear. 
Gray  v.  Hill.  x.  436 

An  assignment  by  trustees  appointed 
under  an  act  has  expired  passes  the 
estate,  and  the  assignees  may  main- 
tain ejectment.  Ibid. 

10.  Where  one  is  arrested  in  vacation 
and  gives  bond,  agreeably  to  the  act 
of  the  28th  of  March,  1820,  to  ap- 
pear at  the  next  court,  and  surren- 
der himself  to  prison  on  failing  to 
comply  with  all  things  required  to 
entitle  him  to  discharge  under  the 
insolvent  laws,  the  possession  of  per- 
sonal property  sufficient  to  satisfy 
the  debt,  and  the  omission  to  show  it 
to  the  officer  making  the  arrest,  even 
if  they  make  the  arrest  illegal,  and 
the  giving  bond,  fraudulent  (which, 
it  seems,  they  do  not,)  do  not  operate 
against  a  defence  founded  upon  per- 
formance of  the   condition  of  the 
bond.  Lincoln  et  al.  v.  Williams. 

xii.  105 

11.  A  discharge  at  the  court  at  which 
the  petitioner  was  bound  to  appear 
is  a  performance  of  the  condition  of 
the  bond,  whether  the  discharge  be 
founded  upon  a  petition  filed  in  con- 
sequence of  the  arrest,  or  independ- 
ently of  it;  and,  consequently,  it  is 
unnecessary  to  recite  the  arrest  in 
the  petition,  or  to  show,  in  any  other 
way,  that  the  petition  was  filed  in 
continuation    of    the     proceedings 
which  took  place  in  vacation-     Ibid. 

12.  The  property  of  an  insolvent  debt- 
or passes  to  his  trustees  immediately 
on  his  assignment,  and  all  the  world 
is  bound  to  take  notice  of  it.     Con- 
sequently, a  payment  to  the  debtor, 
the  day  after  his  assignment,  by  one 
who  has  not  actual  notice  of  it,  isnot 
valid.    Wickersham  v.  Nicholson. 

xiv.  118 

13.  The  record  of  the  discharge  of  an 
insolvent  debtor,  is  conclusive  as  to 
the  fact  of  his  having  complied  with 
all  things  required  by  law  to  entitle 
him  to  a  discharge;  and  cannot  be 
inquired  into  in  a  collateral  action. 
Sheets  v.  Haivlc.  xiv.  173 

14.  It  is  not  a  forfeiture  of  the  bond 
given  by  an  insolvent  debtor  to  the 
arresting  creditor,  under  the  act  of 
28th  of  March,  1820,  if  the  record 
merely  show  that  the   debtor  ap- 
peared and  presented  his  petition  at 
the  time  appointed,  that  the  court 
appointed  the  fii-st  day  of  the  next 
term  for  a  hearing,  directing  at  the 
same  time  notice  to  be  given  to  the 
creditors,  and  that  on  the  fourth 
day  of  the  next  term,  he  was  sworn 
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and  discharged,  without  any  record 
being  made  of  his  appearance  or  non 
appearance  on  the  first  day,  or  of 
any  continuance  of  the  case  from  day 
to  day;  particularly  if  the  arresting 
creditor,  or  the  person  beneficially 
interested,  had  notice,  that  the  debt- 
or was  not  discharged  on  the  first 
day  of  the  term,  and  endeavoured 
to  make  an  arrangement  with  him 
respecting  the  debt,  which  would 
render  it  unnecessary  for  him  to 
take  the  benefit  of  the  act.  Ibid. 

15.  Although  the  assignment  of  an  in- 
solvent debtor  passes  the  legal  es- 
tate in  his  lands,  yet  a  trust  results 
by  operation  of  law,  which  as  soon 
as  the  debts  are  satisfied,  entitles 
him  to  the  possession  against  his  as- 
signees, et  a  mu  Ito  fortiori,  against  a 
stranger,  against  whom    he    may 
maintain  an  ejectment  in  his  own 
name;  and,  in  the  absence  of  proof 
to  the  contrary,  this  court  will  in- 
tend that  he  produced  satisfactory' 
evidence,  that  the  debts  were  paid; 
particularly  after  a  lapse  of  fourteen 
years.  Ross  v.  M'Junkin.     xii.  364 

16.  A  bond  given  by  an  insolvent  debt- 
or, with  sureties,  in  order  to  obtain 
his  discharge  from  imprisonment,  by 
virtue  of  the  act  of  the  28th  of  March, 
1820,  with  condition,  that   "  if  the 
insolvent  debtor  should  be  and  ap- 
pear at  the  next  Court  of  Common 
Pleas,  then  and  there  to  make  ap- 
plication for  the  benefit  of  the  se- 
veral acts  for  the  relief  of  insolvent 
debtors,  and  should  abide  all  orders 
of  the  said  court  in  and  about  the 
premises,  then  the  said  obligation 
should  be  void;  otherwise  it  should 
remain  in  full  force  and  virtue,"  va- 
ries   substantially    from    the   bond 
prescribed  by  the  act,  and  is  void. 

.  Stannard.  xiv.  380 


INSOLVENT  LAW. 

1.  A  discharge  under  the  insolvent  law 
of  this  state,  protects  a  person  from 
imprisonment  by  virtue  of  a  bail 
piece   from    a  neighbouring  state. 
Commonwealth  ex  rel.   Dusar  v. 
Riddle.  i.  311 

2.  A  discharge   under  the  insolvent 
laws  of  this  state  is  valid,  though 
the  petitioner  do  not  mention  in  the 
list  of  creditors  returned  to  the  court, 
the  name  of  the  plaintiff  at  whose 
suit  he  is  imprisoned;  provided  he 
has  given  the  notice  prescribed  by 
the  Court.    The  Commonwealth  v. 
Cor  man.  iv. 

3.  Where  goods  had  been  assigned  by 
VOL.  xv. 


an  insolvent  debtor  under  the  act  of 
26th  of  March,  1808,  but  remained 
in  his  possession  with  the  permission 
of  the  assignees  for  more  than  eight 
years,  it  was  held,  that  they  were 
not  liable  to  an  execution  for  a  debt 
contracted  firior  to  the  assignment, 
and  due  to  a  creditor  who  had  signed 
a  letter  of  license  exempting  the 
debtor  from  suits,  and  his  property 
from  executions,  during  the  term  of 
seven  years  after  his  discharge. 
Wager  v.  Miller.  .  iv.  117 

4.  It  seems,  that  such  length  of  pos- 
session would  be  fraudulent,   with 
respect  to  a  debt  contracted  after 
the  discharge.  Ibid. 

5.  If  the  court  appoint  more  than  one 
trustee  under  the  second  section  of 
the  act  of  the  26th  ot'March,  1814, 
and  only  one  give  bond  agreeably  to 
the  third  section,  he  cannot  exer- 
cise the  duties  of  his  trust,  and  con- 
sequently an  action  brought  by  him 
alone,  cannot  be  maintained.    Park 
v.  Graham.  .  iv.  549 

INSTRUMENT. 

The  construction  of  any  written  in- 
strument is  the  exclusive  province 
of  the  court,  but  the  descnptiop  of 
the  land  conveyed,  its  limits  and 
contents,  are  often  mixed  questions 
of  law  and  fact.  Collins  v.  Push. 

viL  147 

INSURANCE. 
See  RESPONDENTIA,.. 

1.  Insurance  "  at  and  from  Philadel- 
phia to  Gottenburg  and  another 
port,"  with  warranty  against  illicit 
trade  and  seizure  in  part.  The  in- 
structions of  the  captain  were  to 
touch  at  Gottenburg  for  information, 
and  then  proceed  to  Eckenforde. 
where,  by  the  bills  of  lading,  the 
cargo  was  to  be  delivered.  On  ar- 
rival at  the  quarantine  ground  at 
Gottenburg,  information  was  re- 
ceived of  the  Danish  decree  against 
the  importation  of  colonial  produce 
in  neutral  bottoms.  Permission  was 
then  asked  to  land  the  cargo  at 
Gottenburg,  which  was  refused  on 
account  of  a  similar  decree  of  Swe- 
den. The  vessel,  being  in  a  leaky 
condition  then  went  to  Leith  to  refit. 
Here  a  quantity  of  cotton  amounting 
to  one-third  of  the  whole  cargo,  was 
sold.  The  rest  of  the  cargo,  not 
being  permitted  to  remain  at  Leith, 
returned  to  Philadelphia  in  the  ves- 
sel; upon  the  arrival  of  which  the 
assured  abandoned.  Held,  that  the 
plaintiff  could  not  recover  as  for  a 
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total  loss.  Krumbhaarv.  Marine  In- 
surance Company.  i.  281 

2.  Abandonment  should  be  made  as 
soon  as  it  is  known  the  voyage  is 
broken  up.  i.  281 

3.  A  warranty   of  neutral   property 
amounts  to  an  engagement,  that  it 
shall  be  accompanied  by  all  the  do- 
cuments required  by  belligerents  to 
entitle  it  to  protection  as  such.  _It  is 
sufficient,  however,  for  the  plaintiff 
in  the  first  instance  to  give  general 
evidence  of  neutrality,  leaving  it  to 
the  defendant  to  show  probable  cause 
to  suspect  that  the  necessary  papers 
•were  wanting;  in  which  case  the 
burden  of  proof  will  be  thrown  upon 
the  plaintiff    Ludlow  v.  The  Union 
Insurance  Comfiany.  ii.  119 

4.  If  the  survey  and  condemnation  of 
a  vessel  state  certain  facts  which 
amount  to  general  unsoundness,  the 
underwriters  upon  a  policy  which 
contains  a  clause,  that  "if  the  vessel 
after  regular  survey  should  be  con- 
demned for  being  unsound  or  rot- 
ten, the  insurers  shall  not  be  bound 
to  pay  their  subscriptions,"  are  dis- 
charged. Steinmetz  v.    The  United 
States  Insurance  Comfiany. 

ii.  193 

5.  Insurance  from  New  York  to  Bre- 
men, "  with  liberty  to  enter  a  Dutch 
port  when  informed  on  arriving  on 
that  coast,  that  it  may  be  done  with 
safety. "    On  arriving  off  the  coast  of 
Holland  the  captain  was  informed 
that,  "Amsterdam  was  not  block- 
aded, and  that  he  might  enter  that 
port  free  from  molestation  by  British 
cruisers. "  He  then  took  a  pilot  on 
board  and  stood  for  the  Texel,  and 
was  captured  near  the  first  buoy, 
about  nine  or  ten  miles  from  the  en- 
trance into  the  Texel   roads,  by  a 
French  privateer,  by  which  he  was 
carried  in  to  Amsterdam.  The  vessel 
and   cargo   were  afterwards    con- 
demned, Held,  that  the  information 
received  by  the  captain  did  not  war- 
rant him  in  proceeding  to  the  Texel, 
and  that  the  departure  from   the 
course  of  the  voyage  to  Bremen  was 
a  deviation  which   discharged  the 
underwriters.  Duerhagen  v.  United 
States  Insurance  Comfiany.  '  ii.  309 

6.  If  the  agent  of  the  consignees  ac- 
cept the  cargo  at  a  port  short  of  the 
port  of  destination,  and   pay  the 
whole  freight,  the  underwriters  are 
not  answerable,  either  for  the  ex- 
pense of  transporting  the  goods  from 
that  port  to  the  port  of  destination, 
or  for  insurance  effected  by  the  con- 


signees from  one  port  to  the  other. 
Law  v.  Davy.  ii.  553 

7.  The  law  implies  no  warranty  of 
sea- worthiness,  except  at  the^  com- 
mencement of  the  voyage.    There- 
fore, where  a  vessel  which  has  re- 
ceived damage,  from  a  peril  insured 

,  against,  puts  into  port  to  repair,  the 
captain  or  agent,  who  superintends 
the  repairs,  is  only  bound  to  use  due 
diligence.  It  is  not  necessary  that 
the  vessel  should  at  all  events  be  so 
repaired,  as  to  render  her  sea-worthy 
Peters  v.  Ph&nix  Insurance  Com- 
fiany. iii.  25 

8.  Where  a  vessel  in  the  course  of  the 
voyage,  has  suffered  damage  to  the 
amount  of  fifty  per  cent.,  the  assured 
is  entitled  to  recover  for  a  total  loss, 
notwithstanding  she  has  performed 
her  voyage,  and  been  moored  twenty- 
four  hours  in  safety  in  the  port  of 
destination.  Ibid. 

9.  A  seizure  of  American  property  by 
the  French  at  Hamburg,  for  aviola- 
tion  of  a  decree  of  the  Emperor  Na- 
poleon, not  known  to  the  assured, 
prohibiting  trade  in  certain  cases, 
which  seizure  was  made  at  a  time 
when  Hamburg  was  under  the  con- 
trol of  the  French  arms,  but  when 
the  Emperor  did  not  occupy  it  as  an 
enemy,  nor  dissolve  the  government, 
but  permitted  the  senate  to  exercise 
their  functions,  and  the  American 
consul  resided  there,  in  pursuance 
of  which  seizure  the  property  was 
confiscated,   by  order  of  the  Em- 
peror, held,  not  to  be  within  the 
warranty  of  the  assured,  against  loss 
arising  from  seizure  or  detention,  for 
or  on  account  of  any  illicit  or  pro- 
hibited trade.  Smith  v.   Delaware 
Insurance  Comfiany.  iii.  74 

10.  Query,  Whether  a  seizure  by  vir- 
*  tue    of   such    decree,    within   the 

French  territory,  and  a  general  con- 
fiscation of  all  property  in  a  similar 
situation  by  order  of  the  Emperor  in 
person,  his  tribunals  not  being  per- 
mitted to  take  cognizance  of  it,  is 
within  the  true  intent  of  this  war- 
ranty? Ibid. 

11.  To  bring  a  case  within  this  war- 
ranty, there  must  be  both  a  seizure 
and  an  illicit  or  prohibited  trade. 

Ibid. 

12.  The  prohibition  must  be  a  legal 
one;  such  as  the  prohibiting  power 
had  a  right  to  make.  Ibid. 

13.  Insurance  on  goods  from  St.  Tho- 
mas' to  Laguira,  and  back,  "  war- 
ranted by  the  assured,  free  from  any 
charge,  damage  or  loss,  which  may 
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arise  in  consequence  of  seizure  or 
detention  of  the  property,  for,  or  on 
account  of  any  illicit  or  prohibited 
trade."  The  vessel  was  captured  by 
a  Spanish  privateer,  within  half  a 
league  of  the  Spanish  coast,  and 
rather  more  than  a  league  from  La- 
guira,  and  carried  intororto  Cabel- 
lo,  where  the  goods  were  con- 
demned under  the  decree  of  Arun- 
guer,  of  the  19th  of  February  1 1809, 
which  adopted  the  Berlin  decree  of 
the  21st  of  November,  1806,  forbid- 
ding trade,  in  British  merchandize, 
and  declaring  all  merchandize  be- 
longing to  England,  or  coming  from 
its  manufactories  and  colonies,  law- 
ful prize.  Held,  that  this  was  not  a 
loss,  by  seizure  for  illicit  or  prohibi- 
ted trade,  within  the  warranty.  Fau- 
del  and  another  v.  The  Ptutnix  In- 
surance Comfiany.  iv.  29 

14.  A  neutral,  after  notice  of  a  block- 
ade, may  export  the  cargo  on  board 
his  ship,  or  even  in  lighters,  for  the 
purpose  of  being  conveyed  to  his 
ship;  but  not  a  cargo  purchased  and 
deposited  in  store  before  such  notice. 
Olden  v.  M*  Chesney.  v.  71 

15.  A  permission  to  sail  obtained  of 
the   commander   of  a  blockading 
force  by  fraud  or  falsehood  is  of  no 
validity ;  but  if  obtained  under  know- 
ledge on  his  part  of  the  circumstan- 
ces, it  is  no  breach  of  blockade  un- 
less  manifestly  in  violation    of  an 
order  from  the  sovereign  of  such 
commander,  known  to  the  world. 

Ibid. 

16.  A  neutral  ship  ought  not  to  be 
condemned  for  breach  of  blockade, 
if  other  ships  under  the  same  cir- 
cumstances nave  been  permitted  to 
depart.  Ibid. 

17.  Whether  an  abandonment  of  a  ves- 
sel insured  has  been  waved,  may  be  a 
question  of  law,  or  a  mixed  question 
of  law  and  of  fact  according  to  cir- 
cumstances; and  in  the  latter  case 
it  is  properly  a  matter  to  be  submit- 
ted to  the  jury.  Cureier  v.  The  Phi- 
ladelphia Insurance  Company. 

v.  113 

18.  Where  a  vessel  was  insured  from 
Philadelphia  to  Kingston,  (Jamaica, ) 
and  a  port  in  the  Island  of  Cuba,  and 
being  seized  at  Jamaica,  an  abandon- 
ment was  made  which  the  insured 
refused  to  accept;  but  agreed  that 
the  voyage  home  should  be  insured: 
the  vessel,  afterwards  being  released 
on    security   given   by    the    plain- 
tifPs  agents  at  Jamaica,  they  without 
notice  to  the  defendants,  purchased 


a  cargo  and  freighted  the  ship  to  St. 
Jago  de  Cuba,  and  thence  to  Trini- 
dad in  Cuba,  whence  she  returned  to 
Philadelphia,  and  was  sold  at  auc- 
tion, and  there  was  no  evidence  of 
any  intention  to  wave  abandonment, 
or  suspicion  of  unfairness:  held,  that 
the  jury  were  right  in  finding  for  the 
plaintiff*  on  the  ground  that  there 
was  no  waver  of  the  abandonment. 

Ibid. 

19.  After  abandonment,  if  it   turns 
out  to  be  legal,  the  insured   is  to 
be  considered  as  agent  for  the  in- 
surer, so  that  he  may  employ  the 
ship  to  the  best  advantage.        Ibid. 

20.  What  constitutes  a  double  insu- 
rance. Peters  v.  The  Delaware  In- 
surance Comfiany.  v.  473 

21.  An  insurance  on  a  ship,  is  an  in- 
surance of  the  ship  for  the  voyage, 
not  an  insurance  of  the  ship  and  the 
voyage.   Therefore,  where  the  ship 
was  insured    from  Philadelphia  to 
Corunna,  and  was  captured  and  sent 
to  Plymouth  and  the  voyage  broken 
up;  but  before  the  expiration  of  the 
sixty  days,  within  which  the  insured 
was  restricted  from  abandoning,  she 
was  restored,  and  repaired  at  the  in- 
surers  and  afterwards  arrived   at 
Boston,  but  the  captain  was  obliged 
to  sell  the  whole  cargo  at  Plymouth, 
held,  that  the  insured  had  no  right 
to  recover  for  a  total  loss.  Ritchie  v. 
The  Delaware  Insurance  Comfiany. 

v.  501 

22.  That  the  insured   may  abandon 
when  the  damage  exceeds  one-half 
the  value  of  the  ship,  is  a  general 
principle,    subject  however  to  ex- 
ceptions.    If  the  insurer  will  under- 
take to  repair  the  damage  though 
exceeding  one-half  the  value,  he 
may  do  it,  and  the  insured  shall  not 
abandon.  Ibid. 

23.  The  defendants  having,  upon  the 
exhibition  of  a  letter  from  the  cap- 
tain of  a  ship,  stating  that  she  was 
at  Grass  Island,  which  is  within  the 
port  of  Limerick,  but  at  the  distance 
of  about  nine  miles  from  town,  in- 
sured the  vessel  from  Limerick  to 
Philadelphia,  the  jury  decided  that 
she  was  at  Limerick,  according  to 
the  representation  of  the  plaintiffs, 
and  the  understanding  of  the  de- 
fendants; and  the  court  refused  to 
set  aside  the  verdict.  Bell  and  ano- 
ther v.  The  Marine  Insurance  Com- 
fiany. viii.  98 

24.  Insurance  at  and  from  Philadel- 
phia to  Cork,  and  back  to  Philadel- 
phia.   The  vessel  arrived  at  Cork 
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and  afterwards  proceeded  to  Lime- 
rick. On  this  fact  being  made  known 
to  the  underwriters,  a  new  agree- 
ment was  entered  on  the  policy, 
in  the  following  words:  "It  being 
represented  by  the  assured,  that  the 
Amiable  was  ordered  from  Cork  to 
Limerick  and  had  arrived  there,  it 
is  hereby  agreed;  that  for  a  further 
consideration  of  one  per  cent,  to  us 
paid,  we  engage  to  see  the  said  ship 
from  thence  instead  of  Cork,  back 
to  Philadelphia. "  A  loss  having  hap- 
pened while  the  vessel  was  in  the 
port  of  Limerick,  it  was  held,  that  it 
was  covered  by  the  new  agreement. 

Ibid. 

25.  On  the  3d  of  July,  1818,  A-  who 
was  going  out  supercargo  of  the  ship 
America,  on  a  voyage  from  New 
York  to  the  Isle  of  France  and  Cal- 
cutta and  back,  by  a  writing  reciting 
that  he  was  indebted  to  B.  in  2500 
dollars,  engaged  to  ship  and  con- 
sign to  B.  goods  to  that  amount,  aris- 
ing from  his  outward  commissions, 
and  in  case  of  death  or  any  accident 
happening  to  him,  assigned  his 
commissions  on  the  above  voyage, 
and  the  proceeds  thereof  to  B.,  and 
by  another  writing  of  the  same  date 
authorized  B.  to  make  insurance  for 
2500  dollars  on  his  commissions  out, 
and  the  proceeds  thereof  out  and 
home.  On  the  10th  of  July,  A. 
caused  insurance  to  be  made  in  New 
York  for  4000  dollars  for  himself  on 
commissions  out  and  home,  and  de- 
livered the  policy  to  C.  On  the  15th 
of  August  D.  had  insurance  made 
by  the  defendant  in  Philadelphia, 
for  2500  dollars  on  commissions  of  A. 
valued  at  the  sum  insured  out,  and 
on  the  proceeds  of  said  commissions 
as  interest  might  appear,  homeward, 
with  the  usual  clause,  as  to  a  prior 
insurance.  On  the  voyage  home  the 
ship  was  wrecked  and  A.  drowned : 
but  B.  received  an  invoice  and  bill 
of  lading  of  goods  consigned  to  him 
on  account  of  A.  by  the  ship,  amount- 
ing to  1500  dollars;  some  of  the  goods 
were  saved,  and  claimed  and  re- 
moved by  the  New  York  underwri- 
ters, who  paid  part  of  their  policy 
on  a  compromise  with  C.  Held,  1. 
That  this  was  not  a  case  of  double 
insurance,  that  at  New  York  and 
that  at  Philadelphia  being  on  ac- 
count and  for  the  benefit  of  differ- 
ent persons. 

2.  The  plaintiff  had  an  insurable  in- 
terest. 

3.  He  was  not  bound  to  disclose  to  the 


defendants  the  particular  nature  ot' 
his  interest.  Wells  v.  The  Phila- 
delphia Insurance  Company. 

ix.  103 

26.  A  valuable  policy  of  insurance  was 
made  of  supposed  profits  on  a  cargo 
of  goods  on  a  voyage  from  Canton 
to  Philadelphia  free  from  average, 
and  without  benefit  of  salvage.  The 
ship  sailed  from  Canton  with  a  cargo, 
but  in  consequence  of  bad  weather, 
put  into  the  Isle  of  France  for  re- 
pairs; part  of  the  cargo  was  so  much 
damaged  that  it  was  thrown  over- 
board; part  being  also  damaged  was 
sold,  and  the  proceeds  re-invested; 
and  these  with  the  sound  part  ar- 
rived at  Philadelphia;  where  it  was 
found  that  part  of  those  considered 
sound  was  damaged.    The   sound 
teas  were  sold  at  a  considerable  pro- 
fit, but  on  the  whole  cargo  there 
was  no  profit,  and  there  was  a  loss 
of  more  than  fifty  per  cent,  on  the 
whole  goods  shipped.  Held,  that  the 
underwriter  was  discharged.   Wain 
v.  Thompson.  ix.  115 

27.  The  holder  of  a  policy  of  insurance 
with  whom  it  has  been  deposited  as 
security  has  a  lien  on  it  at  law:  and 
if  he  receives  the   proceeds,  has 
the  right  to  retain  them  against  one 
whose  equity  is  not  better  than  his 
own.   Wells  \.  Archer.  x.  412 

28.  If  a  vessel  lying  at  anchor,  be  in 
danger  of  being  driven  ashore  in  a 
dangerous  place  by  a  storm,  and  the 
cap  tain  in  order  to  avoid  the  danger, 
after  consultation,  cut  the  cables,  and 
hoist  sail,  for  the  purpose  of  getting 
out  to  sea,  or,  if  that  be  impractica- 
ble,   of    going   ashore    elsewhere; 
but  in  consequence  of  the  sail  being 
carried  away,  the  vessel  becomes 
ungovernable,  goes  ashore  and  foun- 
ders, it  is  not  a  case  of  general  aver- 
age, except  so  far  as  respects  the 
cables  and  anchors;  and  the  insured 
is  entitled  to  recover  for  a  total  loss. 
Walker  v.   The   United  States  In- 
surance Company.  xi.  61 

29.  Insurance  on  freight  valued  at  se- 
ven thousand  five  hundred  dollars. 
The  vessel  was  captured  and  car- 
ried into  Bermuda,  where  both  ves- 
sel and  cargo  were  condemned.  The 
insured  appealed  and  obtained  re- 
stitution of  the  vessel,  and  made  a 
compromise  with  the  captors,  by 
Avhich  he  obtained  two-thirds  of  the 
proceeds  of  his  goods  (the  goods 
having  been  sold  by  order  of  the 
Court  of  Admiralty  at  Bermuda,) 
and  the  other  fourth  was  retained 
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by  the  captors.  Soon  after  receiv- 
ing intelligence  of  the  capture,  the 
insured  abandoned,  and  was  paid  for 
a  total  loss.  The  goods  of  the  in- 
sured occupied  two-thirds  of  the  ton- 
nage of  the  vessel,  the  rest  belong- 
ing to  other  shippers.  In  adjusting 
the  freight,  under  these  circumstan- 
ces, the  insured  is  not  bound  to  make 
good  to  the  insurers,  the  whole 
amount  at  which  the  freight  was 
valued.  Dumas  v.  The  United  States 
n  Insurance  Company.  xii.  437 

°0.  Query,  What  would  be  the  rule  if 
the  insured  were  the  sole  shipper, 
and  especially  if  the  ship  were  filled. 

Ibid. 

31.  Insurance  on  goods,  at  and  from 
Teneriffe  to  Sourabaya,  and  thence 
to  Philadelphia,  by  a  policy,  insur- 
ing, among  other  risks,  against  "all 
unlawful  arrests,  restraints,  and 
detainments,  of  all  kings,  princes," 
&c. ;  and  containing  a  warranty,  by 
the  insured,  of  neutrality.  The  ship, 
being  between  sixtv  and  one  hun- 
dred miles  from  Sourabaya,  was 
boarded  by  an  officer  of  a  British 
frigate,  belonging  to  a  squadron  then 
blockading  the  island  of  Java,  and 
•warned  not  to  enter  any  port  in  the 
island  of  Java  or  Madeira.  On  the 
following  day,  the  vessel  made  an- 
other attempt  to  enter  the  port  of 
Sourabaya,  when  she  was  chased  off, 
and  again  taken  possession  of  by  the 
same  frigate,  and  after  a  detention 
of  three  days,  dismissed,  with  orders 
to  depart  immediately,  and  an  as- 
surance that,  if  again  found  hovering 
on  the  coast,  the  ship  would  be  cap- 
tured, and  the  crew  impressed.  She 
proceeded  to  the  Isle  of  France,  to 
refit,  &c.,  and  then  returned  to  Phi- 
ladelphia. Held,  that  if  the  word 
"unlawful,"  had  not  been  introduc- 
ed into  the  policy,  the  blockade 
•would  have  been  a  restraint  of  prin- 
ces, which  would  have  entitled  the 
insured  to  recover  for  a  total  loss. 
Thomfison  v.  Read.  xii.  440 

INTEREST. 

See  ADMINISTRATOR,  3,  4,  5.  As- 
SUMPSIT,  1.  COUNTY  COMMIS- 
SIONER, 5.  EJECTMENT,  16.  EXE- 
CUTION, 25.  EXECUTORS  AND 
ADMINISTRATORS,  24.  FOREIGN 
ATTACHMENT,  10.  GUARDIAN  AND 
WARD,  2,  3,  4,  8,  9.  IMPROVE- 
MENT. LEGACY,  18.  USURY. 

1.  The  testator  devised  to  his  wife  E. 
all  the  tract  of  land  on  which  he 


lived,  for  life,  she  committing  no 
waste  therein,  and  bequeathed  her 
one  hundred  pounds  in  money,  and 
specific  legacies,  and  then  devised 
as  follows:  "all  which  the  said  E. 
may  dispose  of  as  she  sees  cause, 
except  the  above  mentioned  tract 
of  land,  which  said  land  I  allow  to 
be  sold  after  her  decease,  and  the 
price,  with  what  money  may  be  on 
hand,  and  indebted  to  me,  (after 

Eaying  the  following  legacies  and 
ineral  expenses,)  I  allow  to  be  laid 
out  in  building  a  Dutch  Lutheran 
church,  where  it  will  be  most  con- 
venient to  this  place.  **  His  execu- 
tors received  various  debts,  with  the 
interest  up  to  the  time  of  payment. 
An  act  of  assembly,  afterwards  pas- 
sed, which  directed  that  the  inte- 
rest on  any  money  thus  bequeathed, 
for  the  building  of  a  Dutch  Luthe- 
ran church,  yet  in  the  hands  of  the 
executors,  should  be  appropriated 
to  the  maintenance  of  the  widow. 
Held,  that  the  executors  were 
chargeable  with  the  interest,  actual- 
ly received  by  them,  on  the  aggre- 
gate of  debt  and  interest  in  their 
hands,  whether  such  interest  was 
received  before  or  after  the  making 
of  the  act  of  assembly,  and  that  such 
part  of  that  interest,  as  accrued  du- 
ring the  life  of  E.,  should  go  to  her, 
or  her  executors.  They  were  charge- 
able, also,  with  interest  on  the  money 
not  put  out,  if  they  used  it  on  their 
own  account.  Bindley  v.  Smith, 

vii.  264 

2.  Interest  upon  the  amount  of  a  con- 
tribution, for  general  usage,  runs 
from  the  time  the  money  was  ad- 
vanced, upon    which   the  average 
arose.  Sims  v.  Willing,  and  others. 

viii.  103 

3.  In  Pennsylvania,  interest  is  inci- 
dent to  all  judgments.     The  Com- 
monwealth, for  the  use  of  Bellas,  v. 
Vanderslice  and  another,  adminis- 
trators of  Miller.  viii.  452 

4.  Interest  is  to  be  calculated  on  a 
judgment  to  the  time  when  the  first 
payment  is  made  on  account,  which 
is  to  be  applied,  in  the  first  instance, 
to  discharge  the  interest,  and  after- 
wards, if  there  be  a  surplus,  to  sink 
the  pinncipal,  and  so  toties  quoties; 
care  being  taken  that  the  principal, 
at  any  time  thus  reduced,  be  not  suf- 
fered to  accumulate  by  the  accru- 
ing interest.  Ibid. 

5.  Where  the  estate  of  a  decedent  is 
not  sufficient  lo  pay  both  the  debts 
by  specialty  and  by  simple  contract. 
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the  creditors  by  specialty  are  en- 
titled to  interest  on  their  debts,  to 
the  time  when  the  assets  are  appor- 
tioned. Shultz's  Ajifieal.  xi.  182 

6.  Where  an  account  between  the 
commonwealth  and  a  sheriff  was 
stated  by  the  auditor  general,  show- 
ing a  large  balance  due  to  the  com- 
monwealth, which   was  approved 
by  the  state  treasurer,  but  the  sheriff 
himself  never  presented  an  account 
for  settlement,  and  had  no  previous 
notice  of  the  statement  of  the  ac- 
count by  the  auditor  general,  and 
that  officer,  in  transmitting  the  ac- 
count to  the  deputy  attorney  gene- 
ral, with  instructions  to  bring  suit 
on  the  sheriff's  official  bond,  stated 
that  the  amount  would  probably  be 
greatly  reduced,  by  credits  to  be 
produced  by  the  sheriff,  in  conse- 
quence of  which  a  correspondence 
was  opened  between  the  auditor 
general,  and  the  sheriff,  which  re- 
sulted in  a  reduction  of  the  balance, 
nearly  one  half  the  original  amount; 
held)  that  the  commonwealth  was 
not  entitled  to  interest  on  the  balance 
thus  reduced,  under  the  35th  sec- 
tion of  the  act  of  the  30th  of  March, 
1811.     The  Commonwealth  y.  Fil- 
ler's Administrator.  xii.  277 

7.  Where  there  is  no  usage  nor  pre- 
cise time  of  payment,  no  account 
rendered,  nor  demand  made,  it  is 
for  the  jury  to  give  interest,  by  way 
of  damages,  for  the  delay,  at  their 
discretion,  under  all  the  circum- 
stances of  the  case.    Eckertv.  Wil- 
son, xii.  395 

INTERROGATORY. 

See  DEPOSITION,  12,  20. 

A  leading  interrogatory  is,  where  it  is 
expressed  in  such  a  manner  as  to  in- 
dicate to  the  witness  the  answer 
which  it  is  wished  he  should  make; 
and  if  there  be  no  such  indication, 
the  interrogatory  is  fair.  Selin  v. 
Snyder.  vii.  166 

INTESTATE. 

See  ADMINISTRATOR,  13,  14.  IN- 
QUEST, 2.  ORPHANS'  COURT.  .PAR- 
TITION, 1,  2,  3. 

1.  On  a  sale  of  the  intestate's  lands, 
by  order  of  the  Orphans'  Court,  for 
the  payment  of  debts,  creditors  by 
judgment,  against  the  intestate,  are 
to  be  paid  according  to  priority  in 
date  of  their  judgments.  Girard  v. 
M'Dermott.  v.  128 


2.  On  the  death  of  a  person,  intestate, 
leaving  no  widow,  nor  lawful  issue, 
but  a  lather,  and  brothers,  and  sis- 
ters, the  remainder,  in  fee,  vests  in 
the  brothers  and  sisters,  under  the 
6th  section  of  the  act  of  19th  April, 
1794,  at  the  same  instant  that  the 
life   estate  passes   to   the   father. 
M'Comb  v.  Ditto.  v.  364 

3.  Therefore,  a  person  who  has  mar- 
ried one  of  the  sisters,  cannot  be  a 
witness  in  favour  of  the  father  in  an 
ejectment  for  land,  that  descended 
from  such  intestate,  though  he  has 
released  all  his  interest  in  possession, 
remainder,  or  reversion,  in  his  own 
right,  or  the  right  of  his  wife.  Ibid. 

4.  The  widow  of  an  intestate,  cannot 
join  with  the  heirs  in  bringing  eject- 
ment for  the  lands  of  the  deceased. 
Pringle  v.  Gaw.  v.  536 

5.  If  she  join  with  the  heirs  in  eject- 
ment, the  heirs  cannot  recover  judg- 
ment alone.  Ibid. 

6.  If  one  die  intestate,  leaving  sons 
and  daughters,  and  also  grandchil- 
dren, the  children  of  the  eldest  son 
of  the  intestate,  who  died  in  the 
lifetime  of  his  father,  the  grand- 
children, who  represent   the  first 
born  son,  are  entitled  to  take  the 
real  estate  of  the  intestate  at  an  ap- 
praisement, under  the  22d  section 
of  the  act  of  the  19th  of  April,  1794, 
in  preference  to  the  eldest  son  then 
living,  Hersha  v.  Brenneman.  vi,  2 

7.  Under  the  intestate  laws  of  Penn- 
sylvania, if  a  uian  die  intestate,  leav- 
ing neither  widow  nor  lawful  issue, 
nor  father,  nor  brother,  nor  sister, 
but  leaving  a  mother,  real  estate, 
acquired  by  his  father,  and  descend- 
ing to  him,  goes  to  the  relations  on 
the  part  of  the  father,  in  exclusion 
of  the  relations  on  the  part  of  the 
mother,  in  equal  degree.   Bevan  v. 
Taylor.  vii.  S97 

8.  Surplus  money,  arising  from  the 
sale  of  land  by  the  Orphans'  Court, 
whether  it  belong  to   an  infant,  a 
feme  covert,  or  a  male  of  full  age, 
is  to  be  considered  simply  as  money. 
Griderv.  M'Clay,  Administrator  of 
Grider.  xi.  224 

9.  Therefore,  where  one  died  intestate, 
seised  of  land,  but  not  leaving  per- 
sonal estate    sufficient  to  pay  his 
debts,  &c.,  and  the  land  was  sold 
under  a  decree  of  the  Orphans' 
Court,  for  that  purpose,  and  a  sur- 
plus remained,  which  was  paid  to 
the  guardian  of  the  intestate's  only 
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child,  who  died  in  infancy;  it  was 
held,  that  the  said  surplus  was  to  go 
to  the  personal  representatives  of  the 
infant,  and  not  to  his  heir.  Ibid. 
10.  A  judgment  creditor,  of  an  insol- 
vent intestate,  cannot  gain  a  priority 
over  other  judgment  creditors,  by 
taking  out  against  him,  and  levying 
on  his  goods  a  fieri  facias,  which 
relates  to  a  day  prior  to  the  intes- 
tate's death.  Such  Ji.  fa.  and  levy 
are  good,  where  the  estate  is  sol- 
vent. Leifier  v.  Levia  et  al.  xv.  108 

INTESTATE  LAW. 
See  DESCENT.    DEVISE,  5.    GUAR- 
DIAN AND  WARD,  9.    INTESTATE, 
1.    ORPHANS'  COURT. 

INNUENDO. 
See  SLANDER,  16. 

ISLANDS. 

1.  If  an  improver  of  an  island,  in  the 
river  Allegheny,  apply  for  it,  under 
the  act  of  the  27th  of  January,  1806, 
within  three  years,  and  procure  the 
appointment  of  valuers,  by  the  board 
of  property,  and  a  valuation,  and 
remain  on  it  eight  years  without 
taking  any  further  steps;  query, 
whether  he  had  a  right  to  it  then, 
on  paying  the  purchase  money  and 
interest 

A  warrant,  granted  at  the  end  of  the 
eight  years,  without  any  new  valua- 
tion, to  a  different  person,  who  paid 
the  purchase  money,  is  void,  not- 
withstanding the  board  of  property 
decided  in  his  favour,  on  a  caveat,  by 
the  improver.  Hunter  v.  Howard. 
x.  243. 
ISSUE. 
See  PLEADING. 

1.  If  no  issue  is  joined  in  the  court  be- 
low, it  is  error.     Emerick  v.   Wea- 
ver, iii.  91 

2.  In  covenant,  if  defendant  pleads 
covenants  performed,  and  entry  is 
made  on  the  docket,  and  issue,  it  is 
to  be  considered  as  a  direction  to 
the  prothonotary  to  make  a  formal 
entry  of  the  issue,  and  the  omission 
to  do  so,  is  merely  a  clerical  error. 
Hanna  v.  Burkholder.          vii.  282 

3.  The  words,  "and  issue,"  on  the 
docket,  suffice  to  cure  any  defect  of 
form  in  joining  issue.     Carl  v.  The 
Commonwealth,  ix.  63 

JAIL. 

See  COUNTY  COMMISSIONERS,  9. 

JEOFAILS. 

See  AMENDMENT,  14,  15,  16,  17,  18, 
19, 20. 


JOINT  BOND. 
See  BOND,  1. 

1.  After  verdict,  the  want  of  a  verifi- 
cation, in  the  assignment  of  breaches, 
on  a  bond,  is  cured  by  the  statute  4 
and  5  Ann,  c.  16.  Carl  v.  Common- 
wealth, ix.  63 

2,  A  verdict  cures  the  omission,  in 
such  breaches,  to  state  that  assets 
came  to  the  administrator's  hands. 

Ibid. 

JOINT  CONTRACT. 

See  CONTRACT,  1.  • 
1.  In  assumfisit,  against  two,  upon  a 
joint  contract,  if  one  of  the  defen- 
dants confess  a  judgment,  for  a  cer- 
tain sum,  and  die  other  plead  the 
general  issue,  go  on  to  trial,  and  a 
verdict  pass  against  him  for  a  smal- 
ler sum,  judgment  cannot  be  enter- 
ed for  such  defendant,  but  the  judg- 
ment confessed,  will  stand  against 
him  who  confessed  it.  Williams  v. 
M'Fall.  ii.  280 

JOINT  SUIT. 

1.  If  two  are  .jointly  sued  and  sum- 
moned, and  only  one  appears,  the 
course  is  to  take  judgment  by  de- 
fault against  the  one  not  appearing, 
to  declare  against  both,  ana  try  the 
issue  tendered  by  the  other. 

If  two  are  summoned,  and  one  only 
appears,  and  tenders  an  issue,  and 
verdict  and  judgment  are  against 
both,  the  party  not  appearing  can- 
not complain  in  error,  till  execution 
is  taken  out  against  him.  Marshall 
v.  Gougler.  x.  164 

2.  Two  distinct  firms  A.  B.  and  C.D., 
became  sureties  for  E.  F.,  and  they 
all  joined  in  giving  a  joint  and  several 
note,  for  the  debt  of  E.  F. ;  A.  B. 
and  C.  D.   cannot  jointly  recover 
against  E.  F.,  on  proving  a  pay- 
ment, made  by  them,  of  the  note, 
without  also  proving  that  such  pay- 
ment was  made  out  of  the  joint 
funds  of  A.  B.  and  C.  D.    Boggs  v. 
Curtin.  x.  211 

3.  In  an  action  on  a  single  bill,  de- 
clared on,  as  given  to  A.  B.  &  Co., 
if  the  defendant  goes  to  trial  on  non 
eat  factum,  and  payment,  he  can- 
not avail  himself,  at  the  trial,  of  the 
objection  that  all  the  company,  who 
are  plaintiff's  were  not  named  in 
the  writ  Porter  v.  Cresson.  x.  257 

JUDGE. 

See  BILL  OF  EXCEPTIONS,  4. 
1.  Where  a  judge  delivers  an  opinion, 
upon  matter  of  law,  he  is  bound,  by 
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the  act  of  the  24th  of  February, 
1806,  section  25,  if  requested,  to  re- 
duce his  opinion,  with  his  reasons 
for  it,  to  writing,  and  file  it;  but  he 
is  not  bound  to  reduce  to  writing 
his  whole  charge  to  the  jury,  and  file 
it.  Reigart  v.  Ellmaker,  xiv.  121 

2.  A  judge  is  not  bound,  by  the  act 
of  the  24th  of  February,   1806,  to 
file  of  record  his  whole  speech  to 
the  jury.     Munderbach  v.  Lutz, 

xiv.  125 

3.  Nor  is  he  bound,  at  the  request  of 
the  party  excepting,  to  annex  to  the 
record  a  copy  of  the  evidence  taken 
by  him,  and  transcribed  by  the  party 
making  the  request.     But  it  is  the 
duty  of  the  judge,  if  requested,  to 
permit  so  much  of  the  evidence  as 
may  be  necessary  to  understand  his 
opinion,  to  be  placed  upon  the  re- 
cord.   This  request  should  be  made 
immediately  on  the  delivery  of  the 
opinion,  and  the  statement  of  the 
evidence  should  be  prepared  by  the 
counsel,  and  submitted  to  the  court, 
in  the  same  manner  as  in  a  bill  of 

•    exceptions.  Ibid. 

JUDGMENT. 

See  ADMINISTRATOR,  17.  AMEND- 
MENT, 10.  APPEAL,  22,  23,  24. 
ASSIGNEES,  2.  ASSUMPSIT,  26.  AT- 
TACHMENT, FOREIGN,  12.  AWARD, 
22.  DEBT,  5.  DISCONTINUANCE, 
1.  ERROR,  44,  87, 107.  EVIDENCE, 
178.  EXECUTORS,  5,  6.  INTEREST, 
8,  9.  JUSTICE  OF  THE  PEACE,  2,  5, 
9, 10,  11,  31,  36.  LIEN,  6, 12.  LIEN 
OF  JUDGMENT.  MORTGAGE,  4,  5, 
7,  12,  13.  PRACTICE,  15,  20,  21, 
25,  29,  31,  32,  34.  RECOGNIZANCE, 
15,  18.  RECORD,  5.  REFEREES, 
1,  2.  RESTITUTION,  1,  2,  3.  SCIRE 
FACIAS,  2,  3,  5,  6,  8,  9,  10,  13,  14, 
15,  &c.  SHERIFF'S  SALE,  1,  19, 20. 

1.  Query,  Whether  a  judgment  against 
a  vendor,  obtained  subsequently  to 
articles  of  agreement  for  the  sale  of 
land  is  binding  on  such  land?  foster 
v.  Foust.  ii.  11 

2.  If  however  by  such  articles  the 
whole  puschase  money  is  to  be  ap- 
plied to  the  discharge  of  judgments 
prior  to  the  articles,  and  is  'so  ap- 
plied, judgment  subsequent  to  the 
articles  is  not  binding  on  the  land. 

ii.  11 

3.  If  the  vendee  pays  such  judgment 
after  execution,  without  defending 
himself  against  it,  or  giving  notice 
to  the  vendor  to  do  so,  he  cannot  re- 
cover back  the  amount  in  covenant 


on  a  warranty  by  the  vendor  in  his 
deed  against  liens  suffered  by  him. 

ii.  11 

4.  Where    a  judgment    is    entered 
against  a  defendant,  to  be  released 
on  his  performance  of  a  certain  act, 
and  he  neglects  to  perform  that  act 
within  a  reasonable  time,  the  plain- 
tiff may  take  out  execution,  without 
applying  to  the  court,  but  the  court 
will  interfere  in  a  summary  way, 
should  it  be  necessary,  to  prevent 
injustice,  and  enforce  the  terms  on 
which  the  judgment  was  entered. 
Miller  v.  Milford.  ii.  35 

5.  Under  such  circumstances  the  de- 
fendant cannot  object  that  a  year 
and  a  day  have  elapsed  since  the 
entry  of  judgment  and  that  no  scire 

facias  has  been  issued.  ii.  35 

6.  Upon  a  confession  of  judgment,  if 
the  plaintiff's  demand  is  in  nature  of 
a  debt  which  may  be  ascertained  by 
calculation,  it  is  sufficient  to  enter 
judgment,  generally.  The  judgment 
is  supposed  to  be  for  the  amount  of 
damages  laid  in  the  declaration,  and 
execution  may  issue  accordingly ;  but 
the  plaintiff  should  indorse  upon  the 
execution  the  actual  amount  of  the 
debt;  and  if  the  defendant  complains 
that  injustice  has  been   done,  the 
court,  on  motion,  or  a  judge,  at  his 
chambers,  before  the  return  of  the 
writ,  upon  a  proper  case  being  made 
out,  will  give  immediate  relief.  Lewis 
v.  Smith.  ii.  142 

7.  An  agreement  to  enter  judgment  as 
of  a  particular  term,  is  complied  with 
by  an  entry  of  judgment,  as  of  a  sub- 
sequent term,  provided  no  third  per- 
son is  injured  thereby.  ii.  143 

8.  A  judgment  erroneously  entered,  is 
valid  until  reversed.  ii.  143 

9.  Before  verdict,  the  plaintiff  filed  a 
stipulation  agreeing  to  the  appoint- 
ment of  auditors  to  ascertain  the 
purchase  money  of  a  tract  of  land, 
in  case  judgment  should  be  in  his 
favour.     Auditors  were  appointed 
who  made  report,  the  defendant  not 
taking  part.     Held,  that  these  pro- 
ceedings did  not  invalidate  the  judg- 
ment.    But  it  would  be  exceeding 
the  court's  power  to  compel  the  de- 
fendant to  accede  to  such  proceed- 
ings. Bassler  v.  Niesley.         ii.  352 

13.  Debt  on  a  bail  bond  is  not  within 
the  act  of  the  21st  of  March,  1806, 
authorizing  judgment  by  default,  in 
case  the  defendant  does  not  make  a 
statement  or  defence  agreeably  to 
the  provisions  of  that  act.  Boas  v. 
JVagle,  "  iii,  230 
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11.  It  seems,  the  act  is  confined  to 
cases  where  the  cause  of  action  is  a 
bond  conditioned  for  the  payment 
of  money,  and  not  a  bond  with  a 
collateral  condition.      .  .  Ibid. 

12.  A  lease  made  to  one  and  his  heirs 
for  forty-nine  years,  reserving  to  the 
lessee  a  privilege  of  building,  with  a 
covenant  by  the  lessor  to  purchase 
the  improvement  at  the  end  of  forty- 
nine  years,  or  convey  to  the  lessee, 
his  heirs  and   assigns,  the  land  at 
a  valuation:  the  lessee  aftenvards 
erects  valuable  buildings:  heldtobv 
such  an  interest  as  is  bound  by  a 
judgment  against  the  lessee.  Ely  v. 
Beaumont.  v.  124 

13.  The  validity  of  a  judgment  en- 
tered after  two  nihils  upon  scire  fa- 
ciascs  against  the  mortgagor,  cannot 
be  impeached  in  an  ejectment  by 
the  purchaser   at  a    sheriffs  sale 
under  such  judgment,  though  it  ap- 
pear in  evidence,  that  the  mort- 
gagor was  living  on  the  land  at  the 
issuing  and  return  of  the  two  writs 
of  scire  facias.  Colley  v.  Latimer. 

v.  211 

14.  If  such  judgment  is  erroneous,  it 
must  be  reversed  by  writ  of  error. 

Ibid. 

15.  In  an  action  of  debt,  a  judgment  by 
default  must  be  for  the  sum  demand- 
ed by  the  plaintiff's   declaration, 
though  he  may  have  required  bail  in 
a  smaller  amount.    Boaz  et  at.  v. 
Heister.  vi.  18 

16.  In  an  action  of  debt  on  bond  against 
two  defendants,  one  entered  special 
bail  and  the  writ  was  returned  non 
eat  inventus  as  to  the  other.     The 
plaintiff,  however,  declared  against 
both  jointly  and  entered  judgment 
by  default  against  both,  which  this 
court  field  to  oe  erroneous  and  it  was 
reversed  accordingly.  Ibid. 

17.  Where  a  judgment  is  for  two  dis- 
tinct imatters,  one  regular  and  the 
other  erroneous,  e.  g.  where  the 
judgment  is  for  the  debt  and  costs, 
and  no  costs  are   given   by   law, 
that  which  is  erroneous  may  be  re- 
versed, while  that  which  is  regular 
is  affirmed.  But  where  a  judgment  is 
entered  jointly  against  two,  which  is 
erroneous  as  to  one,  it  cannot  be  re- 
versed as  to  one  and  affirmed  as  to 
the  other.  Ibid. 

18.  Where  on  a  plea  of  n  ultiel  record, 
the  court  decided  that  there  was 
such  a  record,  but  in  consequence  of 
the  mistake  of  the    prothonotary, 
judgment  was  omitted  to  be  entered; 
after  which  the  defendant  died;  it 
VOL.  XV. 


was  held  that  the  court  might  in  or- 
der to  do  justice,  enter  judgment  as 
of  the  time  when  it  ought  to  have 
been  entered,  although  nearly  eig^ht 
years  had  elapsed;  provided,  third 
persons  were  not  injured  thereby. 
Murray  v.  Cooper,  for  the  use  of 
Taggart.  vi.  126 

19.  A  judgment    against  one,    who, 
though  named  as  a  defendant  in  the 
writ,  was  not  taken,  and  never  be- 
came a  party  to  the  suit,  is  erroneous. 
Curtis  and  another  v.  Patton  and 
others.  vi.  135 

20.  A.  entered  into  a  bond  in  a  certain 
sum  to  B.  to  be  paid  "at sometime 
within  the  term  of  partnership,  viz. 
ten  years  from  the  date  of  the  arti- 
cles of  partnership  between  the  said 
A.  and  the  said  B.  and  C."  and  in 
the  same  instrument,  he  gave  a  war- 
rant of  attorney  to  confess  judgment 
on  the  bond,  but  judgment  was  not 
entered  on  the  record  "except  upon 
the  dissolution  of  the  partnership  or 
upon  the  death  of  the  obligor.  Held, 
that  on  the  dissolution  of  the  part- 
nership referred  to  in  the  bond,  the 
obligee  was  entitled  to  enter  judg- 
ment and  issue  execution.   Gorman 
v.  Richardson.  vi.  163 

21.  After  a  judgment  has  been  entered 
on  a  bond,  by  virtue  of  a  warrant  of 
attorney,  a  judgment  entered  on  the 
same    bond  under  the  same  war- 
rant, in  another  county  is  irregular. 
Such  judgment,  however,  is  not  void, 
for  if  a  sale  has  been  made  under  it, 
the  purchaser  from  the  sheriff  has  a 
goon  title.     The  attorney  who  en- 
tered such  judgment,  or  the  obligee, 
if  it  was  entered  by  him,  is  answer- 
able for  the  consequences.    Martin 
v.  Rex.  vi.  296 

22.  An  irregularity  in  the  proceedings 
in  a  scire  facias  on  a  mortgage,  as 
that  judgment  was  entered  after  the 
return  or  one  nUiil,  cannot  affect  the 
competency  of  the  judgment,  or  of 
the  sheriff's  sale  upon  it,  when  offered 
in  evidence  in  another  suit.  Allison 
v.  Rankm.  vii.  269 

23.  An  entry  by  the  prothonotary  on 
his  docket  of  a  suit,  and  that   a 
judgment  bond  was  filed  of  record 
therein,  stating  the  particulars  of  it, 
and  the  date  of  entry,  is  a  good  en- 
try of  a  judgment  under  the  act  of 
the  24th  of  February,  1806.  Hehete 
v.  Rapfi.  vii.  306 

24.  The  law  does  not  positively  pre- 
sume payment  of  a  judgment  after 
nineteen  years;  that  is  a  question  for 
the  jury.  Lesley  v.  None s.    vii.  410 
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25.  If,  after  judgment,  another  claim- 
ant appear  in  opposition  to  the  cestui 
que  us?  markea  on  the  docket,  the 
court  below  may  stop  the  payment 
till  the  respective  rights  of  the  claim- 
ants are  ascertained,  even  after  the 
judgment  is  affirmed  and  the  record 
remitted,    Byrne  v.   Walker, 

vii.  483 

26.  It  is  discretionary  with  the  court 
before  whom  the  cause  is  tried,  to 
open    the  judgment,  in   a  case  in 
which  one  party  filed  a  paper,  offer- 
ing, if  the  verdict  should  be  in  his 
favour,  to  be  bound  by  certain  terms, 
which  the  other  party  did  not  ac- 
cept: and  this  court  cannot  interfere 
with  their  decision.  Boiver  v.  Bles- 
sing, vii.  245 

27.  On  the  reversal  of  a  judgment, 
this  court  will  award  restitution  only 
of  what  the  defendant  in  error  has 
actually  received.  If  therefore,  land 
has  been  sold  by  the  sheriff,  for  a 
small  sum,  subject  to  the  claim  of 
the  plaintiff,  as  ascertained  by  a  ver- 
dict and  judgment,  which  has  been 
removed  to  the  Supreme  court,  by 
writ  of  eiTor,  and  the  plaintiff  pur- 
chases it  of  the  sheriff's  vendee,  and 
obtains  possession,  this  court  will  not 
order  restitution,  of  the  amount  sub- 
ject to  which  the  land  was  sold,  as 
well  as  the  price  paid  for  it    Nor 
will  they  award  a  sdre  facias,  to 
show  cause  why  this  should  not  be 
done;  nor  will   they  grant   to  the 
plaintiff  in  error,  such  relief  as  to 
justice  may  appertain,  where   no 
specific  relief  is  applied  for.    Gas- 
sell  v.  Cooke.  viii.  296 

28.  A  judgment  binds  lands,  for  the 
sale  of  which  articles  of  agreement 
have  been  entered  into  before  the 
judgment,  but  which  have  not  been 
conveyed  until  afterwai'ds.  The  rule 
that  after  purchased  lands  are  not 
bound  by  judgment  is  to  be  strictly 
construed,  and  not  extended  beyond 
the  letter.  Richter  v.  Selin.  viii.  425 

29.  A  judgment  entered  by  the  pro- 
thonotary,  in  pursuance  of  an  agree- 
ment that  an  amicable  action  shall 
be  entered,  and  that  the  prothono- 
tary  shall  enter   judgment  against 
the  defendants  in  a  certain  sum,  is 
valid:  and  it  is  not  necessary  that 
there  should  be  a  confession  of  judg- 
ment, in  writing  by  the  defendants, 
expressing  the  amount  due  to  the 
plaintiff.  Cook  and  another  v.   Gil- 
bert, viii.  567 

30.  A  paper  authorizing  the  prothono 


tary  to  enter  judgment,  need  not  be 
under  seal.  Ibid. 

31.  When  it  appears  by  the  record, 
that  after  the  return  of  summons,  a 
rule  was  entered   to  declare,  and 
after  declaring  the  plaintiff  entered  a 
rule  to  plead,  and  signed  judgment 
for  want  of  a  plea,  the  judgment  is 
regular.  Shaffer  \.  Brobst.      ix.  85 

32.  A  party,   on  taking  a  bond  and 
warrant,  agreed  by  a  separate  writ- 
ing not  to  enter  up  judgment,  nor 
get  it  done  by  any  body  else.     He 
afterwards  assigned  to  another  for  a 
valuable  consideration,  without  no- 
tice of  the  agreement,  who  entered 
up  judgment.     Held,   1.   That  the 
judgment  was  valid. 

2-  That  the  obligee  was  a  good  wit- 
ness to  prove  that  the  assignee  had 
no  notice  of  the  agreement.  Da-vis 
v.  Barr.  ix.  137 

33.  A  judgment  recovered  against  one 
partner  is  a  bar  to  a  subsequent  suit 
against  both;  though  the  new  de- 
fendant was  a  dormant  partner,  at 
the  time  of  the  contract,  and  was  not 
discovered  till  after  the  judgment. 
Smith  v.  Black.  ix.  142 

34.  On  affirmance  of  a  judgment  in 
the  Supreme  Court  after  a  writ  of 
error,  interest  is  to  be  charged  on 
the  judgment  below  till  affirmance, 
and  then  the  aggregate  is  to  bear  in- 
terest.   fif'Causland's  Administra- 
tors v.  Bell.  ix.  388 

But  the  plaintiff  cannot  in  such  case, 
charge  interest  on  the  costs  of  suit 
until  he  pays  them ;  though  on  pay- 
ment he  may  charge  interest  from 
that  time.  Ibid. 

35.  The  judgment  creditors  of  a  ven- 
dee of  land  who  has  paid  part  of  the 
purchase  money  and  has  possession 
of  the  land,  but  has  received  no 
deed,  are  entitled  to  the  proceeds  of 
the  sale  of  his  title,  under  an  execu- 
cution,  in  preference  to  the  vendor. 
Aunverter  v.  Mat/not.  ix.  397 

36.  On  the  replication  quod  habetur 
tale  recordum  and  issue,  where  the 
record  is  a  record  of  the  same  court, 
the  mere  entry  of  the  judgment  by 
the    court,    without  fixing   a  day, 
though  informal,  is  regular  under  our 
practice.  Shore  v.  Hunt.       ix.  404 

37.  In  a  suit  on  a  judgment  in  the  court 
of  another  state,  the  pleas  of  fraud 
in  obtaining  it,  imposition,  mistake, 
and  want  of  consideration,  are  bad 
on  demurrer.     It  seems  ?/ul  tiel  re- 
cord is  the  only  plea  of  which  the 
defendant  can  avail  himself. 

Interest  on  a  judgment   in  another 
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state,  cannot  be  recovered  on  a  count 
for  such  interest  in  a  suit  on  the  judg- 
ment. Benton  v.  Burgot.  x.  240 

S8.  In  ejectment  by  a  mortgagee  to  re- 
cover premises  sold  under  a  judg- 
ment on  his  mortgage,  evidence  is 
not  admissible  to  show  that  ihescire 
facias  on  the  mortgage  which  was 
returned  served,  was  not  served. 

Nor  is  evidence  admissible  to  show, 
that  the  mortgage  money  for  which 
judgment  was  recovered  by  default, 
was  paid.  Blythe  v.  Richards. 

x.  261 

39.  An  insolvent  debtor  made  a  gene- 
ral assignment  on  the  24th  of  Ab- 
vember,  1819,  indebted  to  C.  on  a 
judgment  obtained  against  him  on 
1st  ofJlfiril,  1818,  to  the  plaintiff  on 
a  mortgage  given  the  18th  of  May, 
1819,  and  to  the  United  States  on 
judgments  for  duties  rendered  the 
16th  of  August,  and  15th  of  No- 
vember, 1819.  Held,  that  C.  had  the 
prior  right  to  the  monies  in  court, 
raised  by  a  sale  of  the  mortgaged 
premises  under  a  levari  facias.  Wil- 
cocks  v.  Wain.  x.  380 

40.  If  one  owning  several  tracts  of 
land,  bound  by  a  judgment  against 
him,  sells  one  tract  to  A.,  the  re- 
maining  tracts    being   more   than 
sufficient  to  pay  the  judgment,  and 
afterwards  sells  one  of  the  remaining 
tracts  to  B. ,  who  has  notice  of  the 
circumstances,  if  B's.  tract  is  taken 
in  execution,  and  the  judgment  sa- 
tisfied by  the  sale  of  it,  D.  cannot 
maintain  assumpsit  on  an  implied 
promise  against  A.  for  contribution. 
Nailer  v.  Stanley.  x.  460 

41.  Query,  Whether  the  regularity  of 
a  judgment  can  be  inquired  into  in 
another  suit,  between  the  plaintiff  in 
the  judgment,   and  the  alienee  of 
land  bound  by  it?  Anderson  et  al. 
Executors  of  Porter  v.  J^feff.  xi.  208 

42.  A  judgment  creditor,    who   has 
taken  in  execution  the  goods  of  his 
debtor,  cannot  afterwards  discharge 
them  from  the  execution,  and  con- 
tinue his  judgment  in  force  as  to  the 
land  of  the  debtor.  Hunt  v.  Brea- 
ding, xii.  37 

43.  Where  therefore  a  judgment  cre- 
ditor, who  has  taken  his  debtor's 
goods  in  execution  to  the  value  of 
the  debt,  and  permitted  them  to  re- 
main in  his  possession,  as  appeared 
by  the  sheriff's  I'eturn,  agreed  to  set 
aside  his  levy,  and,  in  consideration 
of  being  paid  the  amount  of   his 
judgment,  to  assign  it  to  a  subsequent 

judgment  creditor,  who  at  the  same 


time  received  from  the  debtor,  in 
payment  of  his  own  debt  the  goods 
which  had  been  levied  on  in  satisfac- 
tion of  the  judgment  assigned  to  him, 
it  was  held,  that  the  first  judgment 
was  satisfied,  and  that  the  assignee  of 
that  judgment  was  not  entitled  to  be 
paid  out  of  the  money  arisingtrom  the 
sale  of  the  debtor's  lands  in  prefer- 
ence to  an  intermediate  judgment 
creditor.  Ibid, 

44.  The  21st  section  of  the  act  of  the 
20th  at  March,  1810,  which  provides 
that  "no  judgment  shall  be  set  aside 
in  pursuance  of  a  writ  of  certiorari, 
unless  the  same  be  issued  within 
twenty  days  after  the  judgment  was 
rendered,"  applies  only  to  civil  ac- 
tions. Caughey  v.   The  Mayor,  tfc. 
of  Pittsburg-  xii.  53 

45.  Where  a  summons  issued  against 
A.   and   B.,  which  was  returned, 
"  summoned  as  to  A.  and  non  eat  as 
to  B,."  and  the  name  of  an  attorney 
was  entered  in  the  docket  opposite 
the  names  of  the  two  defendants, 
but  the  plaintiff  declared  against  A. 
alone,  averring  that  the  writ  had 
been  returned  nihil  as  to  B. ,  and  on 
the  same  day  entered  a  rule  of  arbi- 
tration, and  the  arbitrators,    after 
having  heard  the  proofs  of  the  plain- 
tiffs, and  in  no  part  of  the  record  it 
was  expressly  said,  that  B.  appeared, 
or  was  heard  in  the  cause,  held,  that 
the  judgment  entered  on  the  award 
was  not  a  judgment  against  B.  Erd- 
mon  v.  Stahlnecker.  xii.  325 

46.  A  judgment  entered  generally,  is 
not  to  be  considered  as  a  judgment 
by  confession,  where  the  writ  is  in 
debt  not  exceeding  five  hundred  dol- 
lars, special  bail  in  that  sum,  and 
the 'defendant  took  an  early  oppor- 
tunity to  have  the  judgment  opened. 
Zergerv.  Gonter.  xiii.  58 

47.  AJierifacias,  regularly  issued  and 
returned  by  the  sheriff,  levied  on  a 
particular  tract  of  land  of  the  de- 
fendant, preserves  the  lien  of  a  judg- 
ment beyond  the  five  years,  though 
no  scire  facias  be  issued. 

Query,  Whether  such  lien  would  con- 
tinue beyond  twenty-one  years. 

Query,  Whether  a  fieri  facias  regu- 
larly taken  put,  but  not  levied,  con- 
tinues the  lien  of  the  judgment  be- 
yond the  five  years.  The  Common- 
monioealth  v.  M'Kisson.  xiiL  144 

48.  Judgment  may  be  entered  up  by 
the  prothonotary  upon  a  written  or- 
der, sent  to  him  by  the  defendant, 
confessing  judgment  in  an  action  of 
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debtand  directing  him  to  enter  judg- 
ment against  him. 

The  assent  of  the  plaintiff  to  such 
judgmentmay  be  presumed.  M'Cal- 
mont  v.  Peters.  xiil  196 

49.  On  a  plea  by  the  defendant  of  a 
former  judgment  in  his  favoir,  in  the 
Court  of  Common  Pleas  in  another 
county,  it  appeared  that  the  plain- 
tiff brought  suit  before  a  justice  of 
that  county,  and  recovered  seventy 
dollars;  the  defendant  appealed,  and 
obtained  judgment  in  the  Court  of 
Common  Pleas  for  one  hundred  and 
seventy  dollars:  held,  though  this 
judgment  was  erroneous,  for  want 
of  jurisdiction  in  the  magistrate  it 
was  not  void,  and  that  the  plea  was 
good.  Hinds  v.  Willis.         xiii.  213 

50.  If,  for  the  same  cause  of  action,  a 
suit  be  brought  to  recover  double 
the  value  of  the  goods  wrongfully 
distrained,  and  another  in  case  at 
common  law,  and  there  are  awards 
of   arbitrators  in  each,  finding  no 
cause  of  action,  and  one  be  appealed 
from,  the  award  not  appealed  from 
may  be  pleaded  in  bar  in  the  other 
suit. 

Query,  Whether  a  prior  judgment  in 
the  latter  may  not  in  the  former  suit, 
be  given  in  evidence  on  the  general 
issue,  or  if  the  court  would  not  re- 
lieve on  motion.  Garvin  v.  Daivson. 
xiii.  246 

51.  Suit  on  a  joint  and  several  bond 
against  both  obligors,  one  of  whom 
only  was  served,  and  judgment  had 
against  him :  such  judgment  is  a  bar 
to  another  suit,  against  the  obligor 
not  served. 

A  legislative  remedy  ought  to  be  pro- 
vided for  cases  of  this  description. 
Downey  v.  The  Farmers  ana  Me- 
chanics' Sank  of  Greencastle. 

xiii.  289 

52  A  judgment  by  default  against  a 
defendant,  who  has  been  arrested 
and  given  bail  to  the  sheriff,  but  not 
entered  special  bail,  is  irregular. 
Foreman  v.  M'Ferrin.  xiii.  290 

53.  After  the  lapse  of  twenty  years  a 
judgment  is  presumed  to  have  been 
satisfied  unless  there   are  circum- 
stances to  account   for  the  delay. 
Cofie  v.  Humfihreys.  xiv.  15 

54.  If  there  are  no  such  circumstan- 
ces, it  is  not  the  duty  of  the  court  to 
submit  the  question  as  an  open  one 
to  the  jury.  Satisfaction  of  the  judg- 
ment is  a  presumption  of  law  upon 
the  facts.  Rid. 

55.  If    the   original   judgment    was 
against  several  defendants,  and  on  a 


scire  facias  fiost  annum  et  diem,  the 
return  as  to  one  of  the  defendants  is 
nihil  hubet,  and  judgment  is  entered 
against  him  by  default,  this  is  not  a 
circumstance  to  affect  the  presump- 
tion of  payment.  Ibid. 

56.  Where  judgment  has  been  con- 
fessed in  one  county,  on  a  bond  by 
virtue  of  a  warrant  of  attorney,  the 
power  is  satisfied;  and  another  judg- 
ment cannot  be  confessed   on  the 
same  bond,  by  virtue  of  the  same 
warrant,  in  another  county.  But  this 
cannot  be  taken  advantage  of  on  a 
writ  of  error.    The  court  in  which 
the  second  judgment  is  entered,  will, 
under  ordinary  circumstances,  va- 
cate it.  But  how  far  the  court  will 
exercise  their  discretionary  power 
to  let  in  the  subsequent  judgment  of 
a  third  person,  query,  Neffv.  Barr. 

xiv.  166 

57.  Where  two  judgments  have  been 
entered,  by  virtue  of  the  same  power 
in  different  counties,  and  an  issue  is 
directed  by  the  court  in  which  one 
of  the  judgments  is  entered,  to  de- 
termine whether  or  not,  that  judg- 
ment be  valid,  the  party  who  al- 
leges that  it  is  not  valid,  may  give  in 
evidence  an  entry  in  the  docket,  sta- 
ting the  hour  and  minute  when  the 
judgment  was  entered,  if  it  appear 
from  other  evidence  that  such  entry 
was  made  by  the  opposite  party,  or 
his  agent.    But  it  seems,  that  the 
burden  of  showing  which  of  the 
judgments  was  first  entered,  pro- 
perly lies   on  him  by  whom  they 
were  entered.  Ibid. 

58.  The  time  during  which  a  judg- 
ment continues  to  be  a  lien  upon 
lands,  under  the  act  of  the  4th  of 
Afiril,  1798,  is  to  be  determined  by 
the  record  alone,  without  regard  to 
any  private  agreement  for  a  stay  of 
execution,  not  appearing  upon  the 
record.  Bombay  v.  Boyer.  xiv.  253 

59.  It  is  not  against  equity,  that  a  pur- 
chaser should  insist  on  counting  the 
five  years  from  the  date  of  the  judg- 
ment, although  he  was  informed  be- 
fore he  made  the  purchase,  that  by 
the  condition  of  the  bond,  or  a  pri- 
vate agreement  of  the  parties,  exe- 
cution could  not  be  issued  on  the 
judgment,  until  a  time  less  than  five 
years  before  his  pu  rchase.         Ibid. 

60.  A  purchaser  at  sheriff's  sale  under 
a  judgment,  does  not  take  the  land 
subject  to  a  previous  judgment,  ob- 
tained against  the  former  owner  of 
the  land,  unless  it  was  sold  expressly 
subject  to  such  prior  judgment.  The 
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Commonwealth  v.  Alexander. 

xiv.  257 

61.  Where  therefore,  money  is  in  the 
hands  of  the  sheriff,   arising  from 
the  sale  of  land  under  a  judgment 
obtained  against  the  present  owner, 
creditors  who  have  liens  upon  the 
land,  by  virtue  of  judgments  obtained 
against  the  former  owner,  are  en- 
titled to  payment  out  of  this  fund; 
and  if  the  sheriff,  instead  of  satis- 
fying such  liens,  pays  over  the  ba- 
lance of  the  purchase  money  to  the 
defendant  in  the  execution,  the  pre- 
vious judgment  creditors  may  reco- 
ver from  him  the  amount  of  their 
respective  liens.  Ibid. 

62.  Whether  the  judgment  creditor 
had  not  lost  his  lien,  in  consequence 
of  his  attorney  having  permitted  the 
misappropriation  of  another  fund, 
out  of  which  he  was  entitled  to  pay- 
ment, properly  left  to  the  jury,  un- 
der the  facts  and  circumstances  of 
the  case.  Ibid. 

63.  The  Court  of  Common  Pleas  has 
no  right  to  set  aside  a  judgment  en- 
tered upon  a  verdict  without  setting 
aside  the  verdict  also.    Huston  v. 
Mitchell.  xiv.  307 

JUDGMENT  BY  DEFAULT. 

See  COURT,  19. 

The  court  reversed  a  judgment  by  de- 
fault, entered  under  the  5th  section 
of  the  act  of  the  21st  March,  1806, 
prior  to  the  time  allowed  by  the 
act  for  the  defendant's  appearance. 
Wingert  v.  Connell.  iv.  237 

JURISDICTION. 
See  ATTACHMENT.    COURT  OF  COM- 
MON PLEAS,  1,2.  DISTRICT  COURT. 

1,  2, 3,  4.    JUSTICE  OF  THE  PEACE, 

2,  3,  4.    MILITIA,  1, 2, 3,  &c.  SPE- 
CIAL COURT.    SUPREME  COURT. 

I.  Where  a  cause  was  removed  from 
Dauphin  to  Lebanon  county,  under 
the  5th  section  of  the  act  passed  the 
16th  of  February,  1813,  erecting 
certain  parts  of  Lancaster  and  Dau- 
phin counties  into  a  separate  county 
called  Lebanon  county,  it  was  he  la, 
that  the  defendant  might  plead  to 
the  jurisdiction  of  the  Court  of  Com- 
mon Pleas  of  Lebanon  county,  the 
absence  of  those  facts,  which  alone 
could  authorize  a  removal,  and  that 
it  was  error  in  the  court,  either  to 
decide  summarily  in  favour  of  its 
own  jurisdiction,  or  to  disregard  the 
plea  in  abatement,  and  permit  the 
cause  to  be  tried  on  the  merits,  on  a 
plea  in  bar.  Stotrver  v.  Gloninger. 

vi.  63 


2.  Where  a  cause  was  removed  under 
the  provisions  of   the  above-men- 
tioned act  in  September,  1815,  and 
no  declaration  was  filed,  until  Fe- 
bruary, 1818,  it  VISA  held,  that  a  plea 
to  the  jurisdiction,  entered  imme- 
diately afterwards,  was  in  time;  and 
that  ah  ppeal  by  the  defendant  from 
an  award  of  arbitrators,  appointed 
under  a  rule  entered  by  the  plaintiff, 
and  the  entry  of  a  rule  to  take  depo- 
sitions by  the  defendant,  were  no 
waiver  of  objection  to  the  jurisdic- 
tion of  the  court. 

3.  Query,  Whether  the  parties  were 
not  bound  to  make  their  election  as 
to  the  removal,  before  the  day  ap- 
pointed by  the  act  for  the  prothono- 
tary  to  have  his  docket  completed, 
ana  the  records  ready  for  delivery. 

Ibid. 
JUROR. 

1.  It  is  gross  misbehaviour  for  any  per- 
son to  speak  to  a  juror,  or  for  a  juror 
to  permit  conversation  concerning 
the  cause,  after  he  is  summoned,  and 
before  the  verdict.  Elaine's  lessee  v. 
Chambers.  \.  169 

2.  The  act  of  the  4th  of  Ajvril,  1809, 
which  authorizes  each  party  to  chal- 
lenge peremptorily  two  jurors,  in  all 
civil  cases,  does  not  extend  to  view- 
ers, provided  for  by  the  llth  section 
of  the  act  of  the  29th  of  March, 
1805.  Schwenk  v.  Umstead.    vi.  351 

3.  A  juror  not  interested  in  the  eject- 
ment to  be  tried,  nor  in  any  land, 
the  title  to  which  depends  on  the 
principles  to  be  settled  in  it,  is  not 
liable  to  challenge  for  cause  on  the 
ground  that  he  is  interested  in  ano- 
ther tract,  held  by  the  plaintiff  un- 
der the  same  title  as  that  now  in 
suit   Gratz  v.  Benner.        xiii.  110 

4.  It  is  good  cause  of  challenge  to  a 
juror,  that  he    objects  himself  to 
being  sworn,  because  he  had  heard 
all  the  evidence  at  a  former  trial  of 
the  cause,  and  had  made  up  and  ex- 
pressed his  opinion  on  the  tacts  then 
given  in  evidence,  but  says  that  his 
mind  is  always  open  to  conviction  on 
another  state  of  facts.     Irvine  v. 
Kean.  xix.  192 

JURY. 
See  APPLICATION,  4.  CHALLENGE,  1, 

2.  CONTRACT,  2.    COURT,  4.    ER- 
ROR, 84.    EVIDENCE,  330, 333.  IM- 
PR<JVEMENT,  9.  LlBERARI  FACIAS, 

3.  NEW  TRIAL.     ROADS,  4,  5,  6, 
7,  8,  10.    SURVEY,  4,  5.  WRITTEN 
INSTRUMENT,  1,  2. 

1.  It  is  error  if  it  does  not  appear  by 
the  record  of  a  trial  of  an  indictment, 
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that  the  defendant  was  tried  by 
twelve  jurors,  lawfully  sworn.  Doeb- 
ler  v.  The  Commonwealth,  iii.  237 

2.  Each  juror  is  allowed  fifty  cents  on 
an  inquisition  on  real  estate  and  the 
sheriil   may  receive  it,  but  is  ac- 
countable to  the  juror  for  it.  Mid- 
dletown  v.  Summers.  iii.  549 

3.  If  after  a  rule  for  a  struck  jury,  a 
party  goes  on  to  trial  before  a  gene- 
ral jury,  it  is  a  waiver  of  the  rule  for 
a  struck  jury;  and  if  he  wishes  a 
subsequent  trial  of  his  cause  to  go 
before  such  a  jury,  he  must  obtain  a 
new  rule.  White  and  another  v.  lessee 
of  Kyle.    V ;  •';  vi.  107 

4.  It  is  no  cause  of  challenge  to  the 
aiTay  of  jurors  that  the  sheriff  was 
not  present  the  whole  time  during 
which  the  selection  of  jurors  was 
made.  Commonwealth  v.  Lififiard. 

vi.  395 

5.  That  the  sheriff  and  commissioners 
took   up  between    two  and  three 
weeks  in  making  the  selection  and 
putting  the  names  of  the  jurors  into 
the  wheels;  or  Ibid. 

6.  That  it  did  not  appear  that  the 
sheriff  and  commissioners  wrote  the 
names  of  the  jury  selected  by  them 
and  put  the  same  into  the  wheels; 
this  duty  having  been  performed  by 
a  clerk  in  their  presence  and  by 
their  order;  or  Ibid. 

7.  That  the  pieces  of  paper  on  which 
the  names  were  written,  were  not 
safely  kept  between   the  time   of 
writing  and  putting  them  into  the 
wheel;  the  same  having  been  put 
into  a  box  where  they  were  kept 
until  the  selection  was  completed, 
when  they  were  put  into  the  wheels; 
or  Ibid. 

8.  That  the  names  which  were  re- 
maining in  the  wheels  at  the  end 
of  the  year,  were  taken  out  before 
the  names  selected  for  the  new  year 
were  put  in.  Ibid. 

9.  In  capital  cases  the  court  has  no 
power,  without  the  consent  of  the 
prisoner  to  discharge  the  jury,  be- 
cause they  have  not  agreed  and  de- 
clare that  they  never  can  agree  upon 
a  verdict.  Commonwealth  v.   Cook 
and  others.  vi.  577 

10.  In  cases  of  absolute  necessity,  the 
jury  may  be  discharged.  Ibid. 

11.  But  if  the  jury  have  agreed  as  to 
one  or  more  of  several  prisoners, 
their  verdict  as  to  them,  ought  to 
be  received,  though  they  cannnot 
agree  as  to  the  rest,  and  are,  from 
necessity  discharged  by  the  court. 

Ibid. 


12.  The  jury  are  to  decide  on  doubtful 
conversations,  how  far  thev  amount 
to   recognition  of  title,    ^filler  v. 
Shaw.  vii.  129 

13.  An  action  will  not  lie  before  a  jus- 
tice of  the  peace,  for  the  balance 
due  on  a  judgment  in  the  Court  of 
Common  Pleas.  JEason  v.  Smith. 

viii.  343 

14.  If  the  sheriff  who  returns  the  jury, 
is  a  brother  of  one  of  the  parties,  it 
is  a  good  cause  of  challenge  to  the 
array.  Munshoiuer  v.  Patton. 

x.  334 

JUSTICE  OF  THE  PEACE. 

See  APPEAL.  AWARD,  4.  CERTI- 
ORARI.  CONSTABLE,  5.  COSTS,  21, 
28.  COURT,  27.  DISCONTINUANCE. 
EVIDENCE,  39,  176,  <?25, 373.  FOR- 
CIBLE ENTRY,  1.  LIMITATION,  21. 
POOR,  1, 2,  3.  RECOGNIZANCE,  9, 
10,  15.  RECORD,  5.  SABBATH 
BREAKERS,  1.  SHERIFF'S  SALE,  4, 
5,  9.  SWINE. 

1.  In  a  suit  before  a  justice  of  the 
peace,  it  is  not  necessary  to  file  a 
declaration,  nor  is  it  necessary  when 
the  suit  is  removed  to  the  Common 
Pleas,  and  there  submitted  to  arbi- 
trators.  M'Entirev*  M'Elduff. 

i.  19 

2.  If  the  judgment  of  a  justice  of  the 
peace  be   for  the  sum  within  his 
jurisdiction,  and  on  an  appeal  to  the 
Common  Pleas,  judgment  be  given 
for  a  sum  above  his  jurisdiction,  the 
judgment  of  that  court  shall  not  be 
arrested  unless  it  appear,  that  the 
cause  of  action  was  different    i.  19 

3.  If  the  record  of  the  proceedings 
before  the  justice,  set  forth  generally 
the  nature  of  the  plaintiffs  demand, 
and  it  does  not  exceed  one  hundred 
dollars,  it  is  sufficient  to  show  that 
he  had  jurisdiction.  i.  19 

4.  The  14th  section  of  the  hundred 
dollar  law,  does  not  authorize  a  re- 
ference to  men  in  a  suit  before  a 
justice  of  the  peace,  where  the  sum 
exceeds  one  hundred  dollars.     The 
justice  has  jurisdiction  beyond  that 
sum,  only  were  the  parties  agree  on 
the  sum,  or  leave  it  to  the  justice  to 
ascertain  it,  Brenneman  v.  Greena- 
ivalt.  i.  27 

5-  In  an  action  of  trespass,  an  alder- 
man or  justice  of  the  peace  may  give 
judgment  for  damages  without  the 
intervention  of  referees,  if  neither 
of  the  parties  request  that  they  may 
be  appointed.  Shoemaker  v.  Barry. 

i.  234 

6.  A  seaman,  shipped  in  a  British 
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port,  who  has  deserted  in  a  port  of 
the  United  States,  cannot  be  com- 
mitted to  prison  by  an  alderman,  or 
a  justice  of  the  peace  for  safe  keep- 
ing, until  he  find  security  to  proceed 
on  the  voyage,  notwithstanding  he 
has  contracted  to  submit  to  certain 
statutes  which,  in  England  author- 
ize such  imprisonment.  Common- 
wealth v.  Holloivay.  i.  392 

7.  An  action  of  assumjisit  on  a  war- 
ranty upon  the  sale  of  a  horse  is 
•within  the  jurisdiction  of  a  justice  of 
the  peace  under  the  act  of  the  1st  of 
March,   1745;  and  if  the  plaintiff 
brings  his  action  in  the  Common 
Pleas,  and  recovers   less   than  20 
pounds, -he  is  not  entitled  to  costs. 
BRACKENRIDGE  dissented.    Snerve- 
ly  v.  Weidman.  i.  417 

8.  Under  the  act  of  the  20th  of  March, 
1810,  no  appeal  lies  from  an  award 
of  referees  in  a  suit  before  a  Justice, 
and  judgment  of  the  Justice  thereon 
in  favour  of  the  defendant.     AT  Aim 
v.  JSryson.  ii.  463 

9.  A  person  in  possession  may  stay  the 
proceedings  of  two  of  the  Aldermen 
to  deliver  possession  to  a  purchaser 
at   sheriff  s  sale,  on   making  oath 
that  he  claims  under  the  defendant 
in  the  execution,  by  title  derived  be- 
fore the  judgment,  and  tendering  se- 
curity.    Lenox  M'Call.  ii.  95 

10.  Such  oath  is  sufficient  if  it  contains 
a  positive  averment,  that  the  title  is 
derived  from  the  defendant  in  the 
execution,    before   the    judgment, 
though  it  does  not  specify  when  the 
title  commenced  in  possession.  Ibid. 

11.  It  is  sufficient  if  the  oath  and  re- 
cognizance are  tendered  at  anytime 
before  judgment.  Ibid. 

12.  If,  on  appeal  from  a  Justice,  the 
cause  of  action  be  laid  in  the  narr. 
on  a  day  subsequent  to  the  com- 
mencement of  the  suit  before  the 
justice,  it  is  error.     M'Laughlin  v. 
Parker.  iii.  144 

13.  The  assent  of  the  parties  necessa- 
ry to  give  validity  to  the  assignment 
of  an  indenture  of  apprenticeship, 
must  be  certified  by  the  justice,  or  at 
least  expressed    in    writing  before 
him,  ana  attached  to  the  instrument 
at  the  time  of  such  assignment.  Pa- 
rol  proof,  afterwards  will  not  suffice. 
The  Commonwealth  v.  Jones,  iii.  158 

14.  A  notice  to  a  justice  of  the  peace, 
under  act  of  the  21st  March,  1772, 
was  signed  by  the  attorney  for  the 
plaintiH"  and  "dated  at  Wilkesbarre, 
but  there  was  no  indorsement  of  his 
name,  nor  was  it  said  that  he  resided 


at  Wilkesbarre,  held,  insufficient. 
Slocum  v.  Parkins.  iii.  295 

15.  Query,  If  it  is  essential  that  the 
name  of  the  attorney,  and  his  place 
of  abode  should  be  written  on  the 
back  of  the  paper* containing  the  no- 
tice? Ibid. 

16.  Before    the   act  of  the  20th    of 
March,  1810,  it  was  not  necessary 
that  the  cause  of  action  should  be 
entered  in  the  docket  of  a  justice  of 
the  peace.     If  it  appeared,  that  the 
case  was  in  his  jurisdiction,  it  was 
enough.  Lovev.  Barton.      iv.  269 

17.  The  division  of  a  township  does 
not  vacate  the  commissions  of  the 
justices  of  the  peace  of  the  district. 
The  Commonwealth  v.  The  Sheriff", 
&c.  of  Mjrthumberland  County. 

iv.  275 

18.  The  offices  of  justice  of  the  peace 
and  associate  judge  of  the  Court  of 
Common    Pleas,   are  incompatible 
with  each  other.  Ibid. 

19.  In  a  suit  against  a  magistrate  to 
recover  the  penalty  of  fifty  dollars, 
imposed  by  the  6th  section  of  the 
act  of  the  28th  of   March,   1814, 
for  taking  illegal  fees,  brought  be- 
fore   another   magistrate,  previous 
notice  agreeably  to  the  act  of  the 
21st  of  March,  1772,  is  necessary. 
Prior  v.  Craig.  v.  44 

20.  Where  a  magistrate  has  general 
jurisdiction  over  the  subject  matter, 
and  intends  to  act  as  a  magistrate, 
but  mistakes  the  law,  he  is  entitled 
to   notice  previously  to  the  com- 
mencement of  a  suit  against  him  for 
an  illegal  act.  Jonea  v.  Hughes. 

v.  299 

21.  Therefore  where  a  magistrate  com- 
mitted a  person  for  travelling  on 
Sunday,  though  the  commitment  was 
unauthorized  by  law,  he  was  held 
entitled  to  previous  notice.        Ibid. 

22.  If  a  person  acting  as  a  constable 
is  sued  jointly  with  the  magistrate, 
he  must  be  acquitted  if  he  has  pur- 
sued his  warrant.  Ibid. 

23.  In  an  action  on  the  case  brought 
against  a  magistrate  to  recover  da- 
mages for  alleged  misconduct  in  his 
official  capacity,  a  notice  of  the  cause 
of  action  signed  by  the.  plaintiff,  and 
indorsed  "notice  to  John  Shaw,  Esq. 
Henry  Read,  living  in  Poplar  lane 
between  Third  and  Fourth  streets," 
is  defective,  in  not  stating  that  Henry 
Head  was  the  agent  of  the  plaintiff, 
and  in  not  containing  any  thing  from 
which  it  would  be  inferred  that  he 
was  his  agent,  having  authority  to 
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receive  a  tender  of  amends.  Lake 
v.  Shaw.  v.  517 

24.  Query,  Whether  such  notice  would 
be  sufficient  without  stating  the  city 
where  Read  resided.  Ibid. 

25.  The  object  of  the  act  of  Assembly 
is  to  secure  to  the  defendant  an  op- 
portunity   of    making    satisfaction 
without  being  subjected  to  a  suit. 
The  plaintiff  may  therefore  sue  out 
the  writ  himself  and  in  such  case  it 
is  only  necessary  that  the  place  of 
his  abode  should  be  given.        Ibid. 

26.  It  seems  that  a  justice's  transcript 
is  sufficient,  if  it  gives  the  substance 
of  his  proceedings,  though  inartifi- 
cial in  point  of  form;  and  that  if  the 
transcript  is  defective,  the  Court  of 
Common  Pleas  may  receive  an  ad- 
ditional return  from  the  justice,  or 
the  party  may  make  it  up  by  proof. 
Cocnran  v.  Parker.  yi.  549 

27.  An  appellee  who  would  avail  him- 
self of  a  defect  in  the  recognizance 
on  an  appeal,  must  do  so  at  the  first 
opportunity;  if  he  lie  by,  and  suffer 
an  amended  return  to  be  received 
and  take  no  step  for  more  than  a 
year,  he  cannot  afterwards  object. 

Ibid. 

28.  A  justice  of  the  peace  cannot  do 
an  official  act  or  exercise  a  judicial 
function  out  of  his  proper  district  or 
county:  Therefore  an  acknowledg- 
ment of  a  deed  by  a.  feme  covert, 
taken  in  Lancaster  county,  before  a 
justice  of  the  peace  of  York  county, 
for  lands  in  York  county,  is  void. 
Share  v.  Anderson.  vii.  43 

29.  But  if  such  feme  covert  afterwards 
join  as  executor  in  a  suit  to  recover 
the  purchase  money  for  the  lands 
conveyed  by  such  deed,  the  invalidity 
of  the  deed  is  no  objection  to  the 
plaintiff's  recovery;  for  having  af- 
firmed the  deed  by  the  suit  for  the 
purchase  money,  she  has  made  her 
election,  and  will  be  for  ever  barred 
by  the  recovery  from  claiming  her 
dower.  Ibid. 

30.  An  action  will  not  lie  before  a  jus- 
tice of  the  peace,  for  the  balance 
due  on  a  judgment  in  the  Court  of 
Common  Pleas.  Eason  v.  Smith. 

viii.  343 

31.  When  a  justice  of  the  peace  has 
jurisdiction  of  a  case,  his  judgment, 
though  erroneous  is  binding  on  the 
parties  until  reversed  on  a  certiorari 
or  appeal.  Emery  v.  Nelson,  ix.  12 

32.  Though  on  an  appeal  from  a  jus- 
tice, the  instrument  declared  on  in 
the  Common  Pleas,  be  stated  differ- 
ently from  that  mentioned  by  the 


justice  in  some  particulars,  yet  this 
court  will  not  reverse  the  judgment, 
if  the  cause  of  action  appear  in  re- 
ality to  have  been  the  same  before 
both.  Bechtel  v.  Cobaugh.  x.  121 

33.  Account  render  is  not  within  the 
jurisdiction  of  a  justice  of  the  peace. 

If  the  justice  of  the  peace  has  no 
jurisdiction  of  a  case,  the  Common 
Pleas  have  none  on  appeal.  Guy  v. 
Wright.  x.  227 

34.  A  refusal  by  a  justice  of  the  peace 
to  deliver  a  copy  of  his  proceedings 
to  either  party  on  demand  is  indict- 
able under  the  act  of  assembly. 

The  sentence  of  the  court  in  such 
case,  ordering  the  fine  often  dollars 
to  be  paid  to  the  commonwealth,  is 
regular.  Wilson  v.  The  Common- 
wealth, x.  373 

35.  A  devastavit   is  not  a  trespass, 
within  the  meaning  of  the  act,  of  the 
22d  of  March,  1814,  giving  jurisdic- 
tion to  justices  of  the  peace,  in  cases 
of  trespass  for  the  recovery  of  da- 
mages for  an  injury  done,  or  commit- 
ted on  real   and  personal    estate. 
Wilson  v.  Long.  xii.  58 

36.  A  justice  of  the  peace  has  no  juris- 
diction of  an  action  founded  on  the 
judgment  of  a  court  of  record.  Ibid. 

37.  It  is  not  necessary  that  notice  re- 
quired to  be  given  to  a  justice  of  the 
peace,  prior  to  commencing  an  ac- 
tion against  him  for  the  penalty  of 
fifty  pounds,  imposed  by  the  act  of 
the  14th  of  February,    1729,  for 
marrying    a    minor,  without    the 
consent     of    parent    or    guardian, 
should  state,  that  there  was  no  pub- 
lication of  banns.    A  substantial  no- 
tice of  the  cause  of  action  is  alone 
required.  Miller  v.  Smith,    xii.  145 

38.  An  indictment  can  be  supported 
for  a  contempt  of  a  justice  of  the 
peace,  which,  though  not  a  breach 
of  the  peace,  amounts  to  an  obstruc- 
tion of  the  execution  of  his  office. 
Brooker  v.  The  Commonwealth. 

»;       xii.  175 

39.  A  justice  of  the  peace   has  not 
jurisdiction   in    an  action    of  debt 
against  the  sheriff,  for  suffering  the 
escape  of  a  defendant,  committed  to 
prison  on  execution  for  a  sum  under 
one  hundred  dollars.     Schaffer  v. 
Af'JVamee.  xiii.  44 

40-  A  justice  of  the  peace  has  not 
jurisdiction  of  debt,  for  the  penalty 
imposed  by  the  act  of  the  13th  of 
Afiril,  1791,  for  not  enteringjsatisfac- 
tion  of  a  judgment.  Zeiglerv.  Gram. 
xiii.  102 

41.  A  magistrate  has  jurisdiction  of 
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trespass  for  entering  the  dwelling 
of  a  third  person,  to  search  for  goods 
removed  by  a  tenant,  where  the 
damages  claimed  are  under  one 
hundred  dollars.  Hobbs  v.  Gens. 

xiii.  417 

42.  ^  A  notice  to  a  justice  of  the  peace, 
signed  by  an  agent  or  attorney  need 
not  be  served  by  such  agent  or  attor- 
ney personally,  but  may  be  served 
by  a  person  employed  by  him  for  the 
purpose.  Bates  v.  Slurso.      xiii.  420 

43.  A  justice  of  the  peace  is  not  pre- 
sumed to  be  the  agent  of  the  plain- 
tiff in  a  suit  brought  before  him. 
Therefore  a  copy  of  the  plaintiff's 
account,  furnished  by  the  justice  to 
the  defendant,  accompanied  by  a 
note  demanding  payment,  is  not  evi- 
dence against  the  plaintiff,  on  the 
trial  of  another  action.    Boyer  v. 
Potts.  xfv.  157 

44.  Under  the  "supplement  to  the 
act  for  preventing  clandestine  mar- 
riages,    passed  the  14th  of  Febru- 
ary, 1729  and  1730,  only  one  penalty 
of  fifty  pounds,  can  be  recovered 
against  a  justice  of  the  peace  for 
joining  two  persons  in  marriage;  and, 
if  the  parent  of  one  party  has  al- 
ready recovered  the  penalty,  no  ac- 
tion can  be  maintained  for  it  by  the 
parent  of  the  other  party.  HUl\. 
Williams.  xiv.  287 

4-5.  When  a  justice  has  rendered  judg- 
ment for  the  plaintiff,  under  the  14th 
section  of  the  one  hundred  dollar 
act,  for  a  sum  exceeding  one  hun- 
dred dollars,  the  justice  has  juris- 
diction of  an  action  by  the  plaintiff, 
against  the  constable  for  a  false  re- 
turn to  an  execution  issued  in  such 
suit,  though  the  amount  exceeds  one 
hundred  dollars.  Delaney  v.  Brin- 
(fle.  xv.  75 

KEEPER  OF  THE  PRISON. 

The  keeper  of  the  prison  is  bound 
to  receive  a  person  arrested  and 
brought  to  him  by  a  constable 
charged  with  a  breach  of  the  peace 
in  his  presence.  Common-wealth  v. 
Deacon.  viii.  47 

LACHES. 

See  COUNTERFEIT,  1.    GUAR- 
DIAN, 1. 

LANDLORD  AND  TENANT. 

See  DISTRESS,  1,  2,  3, 4,  5.  EJECT- 
MENT, 41,53,  54.  EVIDENCE,  8 1 . 
LEASE.  PURCHASE  MONEY,  1, 
2, 3.  REPLEVIN.  TESTATOR,  1. 
VOL.  xr. 


1.  When  a  landlord's  notice  to  quit, 
states  that  the  tenant  had  a  lease  till 
the  1st  of  April,  1811 ;  a  purchaser 
under  the  landlord,  cannot  gainsay 
this  assertion;  and  such  tenants  may 
maintain  trespass  for  the  way-going 
crop.  Biggs  v.  Brown.  li.  14 

2.  Though  such  purchaser  obtain  pos- 
session under  a  habere  facia*  fiossea- 
sionem  on  a  judgment  in  ejectment, 
obtained  by  his  landlord  against  a 
former  tenant;  the  tenant's  right  to 
the  way-going  crop  remains,  and  the 
record  in  the  ejectment  is  not  a  jus- 
tification of  the  trespass.          ii.  14 

3.  The  landlord  and  tenant  act  applies 
only  to  leases  on  which  a  certain 
rent  is  reserved.  Blashford  v.  Dun- 
can, ii.  480 

4.  Query,  Whether  justices  of  the 
peace,  acting  under  the  landlord  and 
tenant  act,  may  make  a  record  of 
their  proceedings  without  annexing 
the  inquisition?  ii.  480 

5.  But"  it  they  do  return  the  inquisi- 
tion, they  cannot  contradict  it  in 
their  record.  ii.  480 

6.  If  it  do  not  appear  in  the  proceed- 
ings as  certified  by  the  record  of  the 
justice,  that  the  term  is  ended,  it  is 
an  essential  defect.  ii.  480 

7.  A  tenant  who  endeavours  to  de- 
prive his  landlord  of  the  benefit  of 
possession,  under  a  fraudulent  pre- 
tence of  giving  it  up,  is  still  to  be 
considered  as  a  tenant;  and  cannot 
defend  himself  against  his  landlord, 
in  an  ejectment  brought  to  recover 
possession.    Graham  v.  Moore. 

iv.  467 

8.  A  person  who  comes  into  possession 
under  a  tenant,  is  in  no  better  condi- 
tion than  the  tenant   himself,  and 
cannot  defend  his  possession  against 
the  landlord.  Ibid. 

9.  In  proceedings  under  the  landlord 
and  tenant  act,  it  seems  the  facts 
should  be  found  by  the  inquisition 
expressly  and  not  by  reference  to  the 
•venire  facia*.  Fahnestock  v.  Faus- 
tenauer.  v.  174 

10.  But  a  finding  that  the  facts  stated 
in  the  -venire  facias  are  true,  is  not 
sufficient  where  several  facts  are 
therein  stated;  if  the  jury  mean  that 
all  the  facts  are  true,  they  should 
state  so.  Ibid. 

11.  The  inquisition  should  expressly 
find  that  the  term  was  fully  ended. 

Ibid. 

12.  An  inquisition    is  not  good  that 
leaves  the  necessary  facts  uncertain 
and  to  be  made  out  by  conjecture  or 

3  D 
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inference.    They  should  be  clearly 
and  positively  stated.  Ibid. 

13.  If  a  lease  is  made  for  a  year,  and 
the  tenant  is  afterwards  permitted  to 
remain  from  year  to  year,  a  notice 
in  the  first  month  of  a  new  year  to 
quit  in  three  months  is  illegal.    The 
tenant  has  a  right  to  hold  for  that 
year.  Ibid. 

14.  If  a  tenant  agree  to  purchase  land 
of  one  who  purchased  from  the  land- 
lord, and  a  conveyance  is  to  be  made 
some  months  after,  up  to  which  time 
the  tenant  is  to  pay  the  same  rent  as 
at  present ;  it  is  a  surrender  of  the 
lease,  and  the  purchaser  is  in  pos- 
session.     Denison's    Executors  v. 
Wertz.  vii.  372 

15.  To  entitle  a  landlord  to  recover 
possession  under  the  landlord  and 
tenant  act  of  the  21st  of  March, 
1772,  it  is  not  necessary,  where  the 
term  is  to  end  on  a  day  certain,  that 
he  should  have  given  his  tenant  no- 
tice to  quit  three  months  before  the 
expiration  of  the  lease.    But  where 
the  termination  of  the  lease  is  uncer- 
tain, as  where  it  is  from  year  to  year; 
the  landlord,  if  he  wishes  to  deter- 
mine the  lease,  must  give  notice  three 
months  before  the  expiration  of  the 
year.  Logan  v.  Herron.       viii.  459 

16.  If  the  goods  of  the  tenant  are  re- 
moved from  the  demised  premises, 
in  the  day  time,  without  the  know- 
ledge of  the  landlord,  to  secure  them 
from  distress  for  rent  becoming  due, 
such  removal  is  not,  independently 
of  other  circumstances,  a  clandestine 
or  fraudulent  removal,  which  will 
authorize  the    landlord   to  follow 
them,  within  thirty  days  after  they 
wei*e  removed.    Grace  v.  Shievely 
et  al.  xii.  217 

17.  The  clandestine  or  fraudulent  re- 
moval of  goods  by  the  tenant,  before 
the  rent  is  due,  gives  no  right  to  the 
landlord  to  follow  them  after  it  be- 
comes due,  and  distrain  within  thir- 
ty days  after  their  removal.       Ibid. 

18.  The  rule  of  law,  that  the  tenant 
cannot  contest  his  landlord's  title,  is 
not  applicable,  where  the  title  of 
such  landlord  is  a  Connecticut  title, 
existing  in  violation  of  the  laws  of 
Pennsylvania. 

Therefore,  such  tenant,  afterwards 
purchasing  a  Pennsylvania  title,  and 
continuing  to  hold  under  it;  may  set 
it  up  against  the  original  landlord, 
•who  claimed  under  a  Connecticut 
title,  though,  subsequently  to  such 
purchase,  the  landlord  also  took  out 


another  Pennsylvania  title.  Satter- 
lee  v.  Matthewson.  xiii.  133 

19.  The  summons,  in  a  proceeding  un- 
der the  landlord  and  tenant  act,  may 
be  made  returnable  before  the  fourth 
day  from  its  date.  Homer  v.  Krider. 
xv.  43 
LANDS. 

See  ANNUITY,  1.  ASSUMPSIT,  5, 
6.  DONATION  LAND.  EVIDENCE, 
167, 168, 169.  IMPROVEMENTS, 
9,  10.  LIMITATIONS,  ACT  OF, 
15, 16.  SURVEY.  TAXES.  TRO- 
VER,!. UNSEATED  LANDS.  VEN- 
DOR AND  VENDEE.  WARRANT. 
WARRANT  AND  SURVEY. 

1.  Under  the  act  of  the  3d  of  April, 
1804,  for  selling  unseated  lands  for 
taxes,  the  title  given  by  the  sheriff 
is  good,  after  five  years  have  elapsed 
from  the  sale  without  action  being 
brought,  whether  the  proceedings 
were  regular  or  irregular,  and  that 
notwithstanding  the  sale    was   for 
taxes  due  before  the  passing  of  the 
act,  and  the  purchaser  had  not  en- 
tered on  the  land.    Parish  v.  Ste- 
vens, iii.  298 

2.  On  a  sale  of  unseated  lands  for 
taxes,  if  no  tenant  is  on  the  land, 
the  law  will  presume  the  purchaser 
for  taxes  to  be  in  possession;  and  if 
he  will  not  appear  and  defend  his  ti- 
tle, judgment  will  be  given  agamst 
him.  Ibid. 

3.  A  credit  on  the  books  of  the  re- 
ceiver general  could  not  be  applied 
on  the  31st  of  December,  1794,  to 
pay  for  a  warrant  of  that  date  for 
unimproved  land,  founded  on  an  ap- 
plication entered  on  the  19th  of  the 
same  month.   Ward  v.  Armstrong. 

iii.  305 

4.  Where  a  man  sits  down  on  land 
without  warrant  or  location,  and  al- 
ter a  small  improvement  moves  oft'; 
or  barely  takes  out  a  location  and 
suffers  a  considerable  time  to  elapse 
without  doing  any  thing,  he  may  be 
presumed  to  have  relinquished  the 
intention  of  purchasing;  but  where 
a  man  has  put  his  location  into  the 
hands  of  the  deputy  surveyor,  paid 
the  sui-veying  fees,  and  had  the  sur- 
vey returned,  a  relinquishment   of 
his  title  will  not  be  presumed  with- 
out very  strong  circumstances.  Fish- 
er v.  Larick.  iii.  319 

5.  A.  had  conveyed  lands  to  his  three 
sons.     Afterwards  the  three   sons 
by  writing  under  seal,  bound  them- 
selves in  the  penal  sum  of  the  fourth 
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part  of  all  the  real  estates  of  their 
father  to  their  sister  and  her  hus- 
band, or  her  issues,  when  all  their 
lather's  debts  were  paid  "from  all 
the  estates  I  own,  or  ever  owned, 
according  to  their  value  at  this 
time."  Held,  that  the  writing  did 
not  operate  as  a  conveyance  of  land, 
or  a  burthen  on  it,  but  constituted  a 
personal  covenant.  Galbraith  v. 
Fenton.  iii.  359 

6.  //  seems,  if  there  is  a  clear  intent  to 
make  land  chargeable  with  money, 
ejectment  may  be  supported,  when 
it  is  the  most  convenient  or  only  way 
of  compelling  payment  from    the 
proceeds  of  the  land.  Ibid. 

7.  After  a  possession  of  land  for  nine- 
ty years,  in  a  thick  settled  part  of 
the  state,  building  a  church  on  part 
of  the  land,  and  occupying  part  as  a 
burial  ground,  a  grant  of  the  land, 
or  at  least  of  a  pre-emption  right 
from  the  commonwealth,  sufficient 
to  recover  in  ejectment,  will  be  pre- 
sumed. Mather  v.  The  Ministers  of 
Trinity  Church.  iii.  559 

8.  Where  two  persons  are  in  posses- 
sion of  land,  each  claiming  an  ex- 
clusive right,  the  law  adjudges  the 
rightful  possession  to  be  in  the  one 
who  has  the  right  to  the  land.  Ibid. 

9.  An  application  for  land  vests  in  the 
applicant  a  right,  though  not  a  per- 
fect right.     It  is  the  inception  of  a 
title  which  may  be  rendered  perfect 
by  future  proceedings,  or  abandoned 
by  the  applicant,  or  lost  by  negli- 
ligence.  JPhilifm  v.  Shaffer,     v.  215 

10.  \Vhether  such  negligence  existed 
is  a  matter  of  fact  for  the  juty. 

11.  If  such  application  does  not  call 
for  the  land  with  reasonable  certain- 
ty, the  title  under  it  vests  only  from 
the  return  of  survey,  and  a  prior  re- 
turn of  survey  made  for  another. 
bonafide  and  without  notice,  would 
be  preferred.  Ibid. 

12.  The  same  rule  applies  to  the  case 
of  a  shifted  location.    •  Ibid. 

13.  Persons  not  paying  the  purchase 
-•  money  under  the  act  of  the  9th  of 

Afirtt,  1781,  are  not  affected  by 
that  act,  if  the  commissioners  did 
not  proceed  to  a  sale,  by  virtue  of 
that  law.  Ibid. 

14.  The  5th  section  of  the  act  of  the 
26th  of  March,  1785,  is  confined  to 
claims  existing  at  the  passage   of 
that  act.   Gilday  v.  Watson,    v.  267 

15.  A  deed  to  a  person  in  whose  name 
an  application  was    entered,  from 
the  person  applying,  previous  to  en- 
tering the  application,  for  part  of 


the  land  is,  with  the  payment  of  the 
office  fees,  firima  facie  evidence  that 
the  title  was  in  the  person  applying. 

The  name  subscribed  as  applicant  for 
land,  in  1776,  and  payment  of  office 
fees  by  him,  and  his  procuring  a 
survey  to  be  made  and  returned, 
and  other  circumstances,  may  be 
firima  facie  evidence  that  the  title 
is  his,  and  the  nominee  a  mere  trus- 
tee for  him :  but  it  may  be  rebutted 
by  proof  to  the  contrary.  Weidman 
v.  Kohr.  xiii.  17 

16.  Where  both  plaintiff  and  defend- 
ant in  ejectment  claim  under  a  sale 
of  unseated  lands  for  taxes,  the 
plaintiff  is  entitled  to  recover,  with- 
out direct  proof  of  the  title  being 
out  of  the  commonwealth. 

Lands  lying  in  one  township  will  pass 
under  a  deed  describing  them-  as 
lying  in  another,  provided  there  are 
o'ther  circumstances  of  description 
sufficient  to  indentify  the  land,  of 
which  the  jury  are  to  judge. 

The  assessor  of  one  township  has  no 
right  to  assess  unseated  lands,  lying 
in  another  township  for  taxes;  but  if 
he  does  so,  and  the  land  is  sold  for 
non-payment  of  taxes,  the  sale  is 
not  void,  and  the  purchaser  is  pro- 
tected by  the  act  cf  tie  12th  of 
March,  1815.  Stewart  v.  Shoenfelt. 
xiii.  360 

LAND  OFFICE. 

See  BOARD  OF  PROPERTY,  1.  RE- 
CORDS, 1. 

1.  The  act  of  the  8th  of  March,  1815, 
directed  the  secretary  of  the  land 
office  "to  issue  patents  to  certain 
original  warrantees  or  their  legal 
representatives,"  Held,  that  this 
was  a  ministerial  duty  imposed  on 
that  officer  for  the  refusal  of  which 
a  mandamus  would  lie.  But  the 
court  would  not  interfere  unless  it 
were  clearly  made  out  that  such  of- 
ficer refused  to  perform  the  duty. 
The  act  does  not  authorize  the  pa- 
tents to  be  issued  in  the  name  of  one 
of  the  surviving  original  warrantees, 
and  a  person  claiming  under  arti- 
cles of  agreement  and  payment  of 
one  half  the  purchase  money  to  the 
receiver  general,  where  the  pay- 
ment appeared  by  the  receipt  to 
have  been  made  by  such  person  as 
agent  for  the  original  warrantees. 
Commonwealth  v.  Cochran.  i.  473 

LAPSED  LEGACY. 

See  LEGACY,  17. 
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LAW  AND  FACT. 
See  JUDGMENT. 

LEADING  QUESTION. 

See  EVIDENCE,  273. 
A  party  who  joins  in  a  commission, 
and  examines  witnesses  upon  cross- 
interrogatories,  cannot,  upon  the 
trial  of  the  cause,  object  that  the 
interrogatories  of  the  other  parties 
are  leading  in  their  character. 
Over  ton  v.  Tracey.  xiv.  311 

LEASE. 

See  EJECTMENT,  41.    JUDGMENT, 
12.  LANDLORD  AND  TENANT,  12. 

1.  If  a  lease  be,  "  of  all  that  tract  of 
land  situate,  &c.  supposed  to  con- 
tain — —  acres,  more  or  less,  now 
in  the  occupancy  of  A.  B.,"  and 
A.  B.  occupy  more  land  than  the 
quantity   expressed,  lying  on  both 
sides  of  a  line,  afterwards  in  dis- 
pute with  his  lessor,  it  is  a  lease  of 
all  that  he  is  in  possession  of.     Hall 
v.  Powel.  iv.  456 

2.  A  lease  for  two  years  from  a  future 
day  stating  a  third  person  to  be  in 
possession,  does  not  imply  a  promise 
on  the  part  of  the  lessor  to  deliver 
possession  to  the  lessee.  Cozens  v. 
Stevenson.  y.  421 

3.  The  carrying  away  by  flood  of  a 
bridge,  no  part  of  the  demised  pre- 
mises, whereby  their  value  is  dimi- 
nished, is  no  reason  why  the  tenant 
should  have  a  right  to  an  abatement 
in  the  rent  agreed  on. 

4.  After  a  lease  under  seal,  the  land- 
lord by  parol  engages  to  the  tenant, 
who  was  about  moving,  (in  conse- 
quence of  a  diminution  in  the  value 
of  the  property)  to  reduce  the  rent, 
if  he  staid  :  this  is  so  uncertain,  that 
equity  cannot  give  relief.  Smith  v. 
Ankrim.  xiii.  39 

5.  Generally  speaking,  where  a  te- 
nant holds  over  after  the  first  year, 
the  law   implies  an  agreement  by 
him  to  pay  the  same  rent,  and  at 
the  same  time,  which  he  agreed  to 
the  first  year. 

6.  But,  if  the  lease  for  the  first  year 
contain  many  collateral  matters,  on 
each  side  to  be  performed,  that  can 
only  be  performed  in  the  first  year, 
it  does  not  follow  that  the  law  im- 
plies an  extension  of  it  to  the  second 
year.  Dillerv.  Roberts,        xiii.  39 

LEBANON  COUNTY. 

See  JURISDICTION,  1,23. 


LEGACY. 

See  ACTION,  7,  8.  DEVISE.  ESTATS 
TAIL,  2.  EviDENCE,192.'WiLL,  2. 

1.  A  legacy  payable  in  instalments  af- 
terthe  legatee's  arriving  at  eighteen; 
and  in  case  she  died  before  attaining 
the  age  of  twenty-one  years  unmar- 
ried, or  without  lawful  issue,  then 
or  in  either  case  over,  is  absolutely 
vested,  though  the  legatee  die  after 
twenty-one,  without  issue.  Scott  v. 
Price.  ii.  59 

2.  P.  D.  made  the  following  bequest, 
*'  I  also  give  and  bequeath  unto  H. 
K.  my  grandson  and  to  his  heirs  and 
assigns  the   sum   of  one  thousand 
pounds  to  be  paid  to  him  in  two  hun- 
dred pounds,  yearly  payments,  the 
first  payment  to  be  made  in  May, 
1808,  and  from  thence  two  hundred 
pounds,  successively,  until  the  whole 
shall  be  fully  paid.    Nevertheless, 
if  the  said  H.  K.  should  die,  unmar- 
ried, and  without  issue,  that  then, 
and  in  such  case,  the  sum  so  be- 
queathed, shall  be  equally  divided 
to   and   amongst  all  my  children, 
share  and  share  alike;  but  in  case  he 
shall  marry,  and  then  die  without  is- 
sue from  his  body,  that  then  and  in 
such  case,  two-thirds  of  the  said  le- 
gacy shall  only  be  divided  amongst 
my  children  as  aforesaid,  and  the 
one  third  of  the  said  legacy  shall  be 
given  to  his  widow."   P.  D.  the  tes- 
tator, died  in  the  year  1812.    H.  K. 
the  legatee  died  in  the  year    1816, 
unmarried,  and  without  issue,  hav- 
ing about  two  years  previously,  at- 
tained the  age  of  twenty-one  years. 
Held,  that  the  limitation  over  of  the 
legacy  to  H.  K.  being  to  take  effect 
on  the  failure  of  issue  at  the  death  of 
the  first  taker,  was  good,  and  vest- 
ed the  legacy  in  the  children  of  the 
testator.    Dieh  land  another  v.  King 
and  another,  administrators  of  King: 

vi.  29 

3.  A.  bequeathed  to  her  two  sons  the 
residue  of  her  personal  estate,  "  and 
in  case  either  of  them  should  die 
without  will  or  lawful  issue,  then 
the  property  of  such  son  descending 
from,  and   given  in  the  lifetime  by 
the  testatrix,  to  descend  to  the  sur- 
vivor,  his   heirs   and   assigns;  for 
ever."    One  of  the  legatees  having 
died  intestate  unmarried,  and  with- 
out issue,  leaving,  besides  the  sur- 
viving brother  already  mentioned,  a 
brother  and  a  sister  of  the  half  blood, 
and  the  issue  of  two  sisters  of  the 
half  blood  who  died  in  his  lifetime, 
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it  was  held,  that  the  survivor  was 
entitled  to  the  whole  of  the  princi- 
pal of  the  personal  property  be- 
queathed to  his  deceased  brother, 
but  that  the  accumulation  or  savings 
of  the  income  were  to  be  distributed 
equally  between  him  and  the  bro- 
ther and  sisters  of  the  half  blood, 
and  their  representatives,  according 
to  the  7th  section  of  the  act  of  the 
4th  of  Afiril,  1797.  Mifflin  v.Neal, 
administrator  of  Mifflin.  vi.  460 

4.  A    bequest  to  a   married  woman 
"for  her  own  use,"  is  equivalent  to 
a  bequest  to  her  for  her  seharate  use, 
and  in  an  action  by  the  husband  to 
the  testator,  cannot  be  set  off  against 
it.    Jamison  and  another  executors 
of  Jamison  v.  Brady  and  wife. 

vi.  466 

5.  In  a  suit  on  a  penal  bond  given  for  a 
legacy,  where  a  principal  point  of 
dispute  is,  in  what  kind  of  money  the 
legacy  is  payable,  a  witness  may  be 
examined  by  the  legatee  as  to  his 
knowledge  of  the  value  of  the  testa- 
tor's estate :  but  evidence  as  to  the 
general  reputation  of  its  value  is  not 
admissible.    M'Cullough  v.  Mont- 
gomery, vii.  7 

6.  Where  a  penal  bill  was  given,  con- 
ditionally for  the  payment  of  a  lega- 
cy to  the  full  satisfaction  of  the  tes- 
tator's widow,  the  mother  of  the  le- 
gatee, it  was  held,  that  the  declara- 
tions of  the  widow  on  her  death  bed 
that  she  was  dissatisfied,  and  nothing 
could  satisfy  her  but  the  payment  of 
the  legacy  in  specie,  were  not  ad- 
missible in  evidence  in  a  suit  on  such 
penal  bill:  especially  if  the  widow 
had   settled  an  administration  ac- 
count as  executrix  of  the  testator, 
in  which  she  received  a  credit  for 
the  payment  of  such  legacy.      Ibid. 

7.  Where  a  long  period  of  time  has 
elapsed  from  the  giving  of  a  penal 
bill  for  a  legacy,  the  records  of  suits 
brought  in  the  interval  by  the  plain- 
tiff against  the  executor,  to  recover 
the  same,  are  evidence  in  a  suit  on 
such  penal  bill  to  rebut  the  presump- 
tion of  payment  arising  from    the 
length  of  time.  Ibid. 

8.  No  presumption  of  payment  of  a 
penal  bill  given  for  a  legacy,  arises 
from  length  of  time,  where  a  suit 
was  brought  by  the  legatee  in  fifteen 
years  after  the'  time  when  the  lega- 
cy was  payable,  which  abated  by 
the  marriage  of  the  plaintiff,  anc 
another  suit  was  brougnt  eight  years 
afterwards,  and  the  plaintiff  conti- 
nued from  that  time  endeavouring 


to  obtain  payment  of  the  legacy:  and 
it  is  immaterial  what  form  of  action 
was  used,  if  the  recovery  of  the  le- 
gacy was  the  object  of  the  suit.  Ibid. 

9.  Where  a  legacy  was  bequeathed  by 
a  will  dated  the  27th  of  May,  1777, 
of  one  hundred  and  fifty  pounds, 
Pennsylvania     currency,     payable 
when  the  legatee  came  of  age;  the 
testator  died  in  May,  1779,  and  the 
legatee  came  of  age  in  1783:  Held, 
in  a  suit  upon  a  penal  bill  given  for 
such  legacy,  that  the  case  was  pro- 
per for  auditors,  under  the  4th  sec- 
tion of  the  act  of  the  3d  of  Afiril, 
1781,  and  that  the  court  below  erred 
in  charging  the  jury  peremptorily, 
that  the  plaintiff  was  entitled  to  be 
paid  in  specie.  Ibid. 

10.  The  Orphans'  Court  cannot  re- 
ceive payment  of  a  legacy  for  the 
use  of  a  legatee,  when  there  is  no 
suit  pending,  nor  account  settled; 
and  therefore  such  payment  by  an 
executor  cannot  avail  him.        Ibid. 

11.  A  legatee  is  not  concluded  by  a 
settlement  in  the  Orphans'  Court  by 
an  executor,  to  which  the  legatee 
is  no  party,  in  which  the  executor  is 
credited  for  the  payment  of  the  le- 
gacy. 

12.  Query:  Whether  a  decree  of  the 
Orphans'  Court  would  be  conclusive 
evidence  against  a  legatee  of  all  re- 
ceipts and  disbursements  on  account 
of  debts,  funeral  expenses,  &c.  Ibid. 

13.  Query :  Whether  it  would  be  firi- 
ma  facie  evidence  of  the  payment  of 
the  legacy.  Ibid. 

14.  Nor  would  the  judgment  of  the 
Supreme  Court  on  an  appeal  from 
such  decree  be  more  binding  than 
the   decree  appealed  from   would 
have  been.  Ibid. 

15.  Bequest  of  personal  estate  to  the 
testator's  wife,  "  and  at  her  decease, 
to  be  divided  between  her  and  my 
poor  relations  equally."  The  estate, 
after  the  wife's  death,  is  to  be  di- 
vided, share  and  share  alike  fier  ca- 
pita, between  the  brothers  and  sis- 
ters of  the  testator,  living  at  his  death, 
and  the  children  of  such  brothers 
and  sisters  as  were  dead,  and  the 
mother  of  the  wife,  the  father  being 
dead.    No   other   relations  of  the 
wife  take.      M'Neilledge  v.    Gal- 
braith.  viii.  43 

16.  Such  a  bequest  is  to  be  construed, 
as  if  the  word  poor  were  not  in  it, 

Ibid. 

17.  Bequest  of  five   hundred  pounds 
sterling  to  a  niece  and  her  heirs. 
The  legatee  dies  before  the  testator, 
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leaving  a  husband  and  children. 
The  legacy  is  lapsed.  Dickinson  v. 
Purvis  and  another,  executors  of 
Byron.  viii.  71 

18.  If  a  legacy  be  payable  in  instal- 
ments and  the  date  of  the  last  instal- 
ment expires  before  the  testator's 
death,  it  is  to  be  considered  as  a  le- 
gacy payable  generally,  and  carries 
interest  from  one  year  after  the  tes- 
tator's death.     King  v.  Diehl. 

ix.  409 

19.  Where  in  this  state  a  legacy  is 
granted  to  one,  and  afterwards  over 
on  the  happening  of  a  contingent 
event,  the  executor  ought  not  to  pay 
to  the  first  legatee  without  security, 
if  required  to  take  security  by  the 
legatees  over;  and  on  action  brought 
by  the  first  legatee  the  court  would 
require    security  before   execution 
issued.  Ibid. 

But  if  such  payment  be  made  with  the 
consent  of  all  parties  concerned,  the 
executors  would  not  be  liable  to  the 
legatees  over.  Ibid. 

20.  If  a  guardian  pay  to  his  ward  a  le- 
gacy   bequeathed   to  him,  then  to 
others  on  a  contingency,  if  that  con- 
tingency happen,  the  guardian  can- 
not recover  it  back  as  a  trustee  for 
the  legatees  over;  though  the  lega- 
tees themselves  might  recover  it. 

Ibid. 

21.  Where  a  testator  orders  land  to  be 
sold  and  certain  legacies  to  be  paid 
out  of  the  proceeds,  the  surplus  mo- 
ney after  the  payment  of  the  legacies 
does  not  go  to  the  executors  or  next 
of  kin,  as  an  undisposed  of  residue 
of  personal  effects,  But  results  to  the 
heir  at  law.     H  ilson  v.  Hamilton. 

ix.  424. 

22.  Testator  ordered  the  residue  of 
his  real  and  personal  estate  to  be 
sold,  and  out  of  the  monies  arising 
therefrom,    after   the   payment  of 
debts  and  certain  legacies,  gave  le- 
gacies  to   his   seven  children  and 
grandchildren,  and  directed  should 
abate  proportionably ;  but  if  it  should 
be  more  than  sufficient,  then  the  re-* 
sidue  should  be  divided  amongst  the 
last  mentioned  legatees  proportiona- 
bly.   One  of  the  last-mentioned  le- 
gatees died  in  the  lifetime  of  the  tes- 
tator; field,  that  this   legacy    was 
lapsed.  Craigheadv.  Given.''*.  351 

23.  Testator  first  gives  to  his  wife  all 
his  estate,  real  and  personal,  during 
her  life;  and  then  says,  if  she  should 
marry  again,  she  shall  continue  to 
enjoy  the  possession  and  income  of 
the  estate,  but  neither  she  nor  her 


husband  shall  have  power  to  sell  or 
dispose  of  any  part  of  it,  but  the 
whole  shall  be  kept  entire  until  her 
death,  for  the  uses  afterwards  men- 
tioned; but  if  he  should  die  posses- 
sed of  any  property  conveyed  to  him 
by  his  wife,  as  heiress  of  her  father; 
it  was  not  to  be  considered  as  his 
property,  "but  remain  unto  her, 
and  at  her  sole  disposal,  at  which 
also  should  be  all  his  household  fur- 
niture, family  utensils,  horses,  car- 
riages, plate,  plated  ware."  &c. 
Then  comes  the  following  clause  .- 
trjind  I  do  further  give  and  be- 
queath unto  her,  to  be  aiaposed  of  at 
her  death,  one  thousand  pounds  to 
be  raised  out  of  my  property  in  such 
manner 'as  she  shall  direct,  giving 
preference  to  the  sale  of  personal  es- 
tate." He  afterwards  gives  to  his 
adopted  son  (on  condition  of  chang- 
ing his  name/)  after  the  death  of  his 
wife,  "  all  his  estate  real  and  per- 
sonal, excepting  the  above  sum  of  one 
thousand  pounds,  and  what  should 
afterwards  be  excepted."  Held, 
that  one  thousand  pounds  was  not 
an  absolute  legacy  to  his  wife  ;  and 
she  having  died  without  exercising 
the  power  of  appointment,  it  did  not 
pass  to  her  personal  representative. 
Flintham's  Appeal.  xi.  16 

24.  After  ordering  all  his  real  estate 
to  be  sold  by  his  executors,  and  the 
money  proceeding  from  the  sale  to 
be  put  out  at  interest  during  the  life 
of  his  wife,  to  whom  the  interest  was 
to  be  paid,  the  testator  proceeded, — 
*'  At  the  decease  of  my  wife,  I  do 
allow  the  price  of  my  land  shall  be 
equally  divided  among  my  two  sons, 
A.  and  B.,  and  my  daughters  C., 
D.,  E.,  and  F.,  or  their  heirs,  in  six 
equal  parts."    F.  after  the  death  of 
the  testator,  married  and  died  with- 
out issue,  during  the  life  of  her  mo- 
ther, who  afterwards  died.    Held, 
that  the  legacy  was  vested  in  F., 
and  that  therefore  her  husband,  as 
her  administrator,  was  entitled  to  re- 
cover it.  Patterson,  surviving  Exe- 
cutor, v.  Hawthorn,  Administrator, 

xii.  112 

25.  Bequest  of  the  residue  of  the  tes- 
tator's personal  estate  as  follows  : — 
"  I  give  to  my  son  Jacob  one  half 
thereof,  to  be  paid  to  him  one  year 
after  my  decease,  and  the  other  half 
I  order  my  executors  to  put  out  on 
good  security,  and  one  half  of  the 
interest  therefrom,  I  give  to  be  ap- 
plied to  the  support  and  education  of 
the  childreft  of  my  son  Samuel,  un- 
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til  they  respectively  arrive  at  four- 
teen years  of  age;  and  the  interest 
arising  afterwards  I  give  to  the  said 
children  of  my  said  son  Samuel,  in 
equal  parts  and  shares  as  they  re- 
spectively arrive  to  lawful  age;  the 
other  half  of  the  said  interest,  I  give 
to  my  said  son  Samuel,  to  be  paid  to 
him  annually  during  his  life,  and  af- 
ter his  decease,  I  give  the  principal, 
so  put  to  interest,  to  the  children  of 
the  said  Samuel  in  equal  parts  or 
shares. "  Held,  that  the  interest  be- 
coming due  after  the  children  ar- 
rived at  the  age  of  fourteen  years, 
should  be  suffered  to  accumulate, 
and  together  with  the  principal,  go 
to  the  children  on  their  arrival  at 
the  age  of  twenty-one  years.  That 
the  bequest  to  the  children  of  the 
other  moiety  given  to  Samuel  during 
life,  was  not  immediate,  but  that 
they  took  it  as  they  took  the  other 
moiety;  and  on  arriving  at  the  age 
of  twenty-one,  they  were  to  receive 
the  principal,  and  the  interest  which 
had  accrued  since  the  death  of  their 
father,  who  died  before  they  were 
of  full  age.  And,  consequently,  the 
guardians  of  Samuers  children,  not 
being  entitled  to  receive  either  prin 
cipal  or  interest,  was  not  responsible 
for  any  loss  arising  from  the  insol- 
vency of  the  executor.  Case  of  Isaac 
Johnson's  Afifieal.  xii.  317 

26.  In  a  suit  for  a  legacy  charged  upon 
land  against  the  executor  of  the  de- 
visor and  the  terre-tenant,  it  is  im- 
proper to  join  as  defendant  the  ex- 
ecutor of  the  devisee.     Moore  v. 
Rees.  xiii.  436 

27.  Testator  bequeathed  as  follows : — 
Item,  I  give  and  bequeath  unto  my 
two  youngest  sons,  each  of  them, 
the  sum  of  four  hundred  pounds,  to 
be  paid  for  their  use  out  of  the  first 
money  which  comes  into  the  hands 
of  my  executor,  out  of  my  estate. 
Item,  I  give  and  bequeath  unto  each 
of  the  children  of  my  daughter  B. 
two  hundred  and  fifty  pounds,  to  be 
paid  to  them  out  of  the  money  which 
may  come  into  the  hands  of  my  ex- 
ecutor, after  the  legacies  are  paid  to 
my  said  two  youngest  sons;  but  it  is 
my  will,  and  I  order,  that  if  any  of 
my  sons  or  grandchildren,  to  whom 

.  I  have  given  the  said  legacies,  should 
die  in  their  minority  t  and  without 
issue,  then  such  legacy  shall  be  di- 
vided to  and  amongst  my  six  chil- 
dren, to  whom  I  have  given  the  re- 
sidue and  remainder  of  my  estate. " 
Held,  that  by  comparison  with  other 


parts  of  the  will,  and  under  the  cir- 
stances  of  the  case,  the  executor 
was  liable  for  interest  upon  the  le- 
gacies to  the  testator's  grandchil- 
dren, from  the  time  he  had  sufficient 
funds  in  his  hands  to  pay  them,  af- 
ter payment  of  the  other  legacies, 
which  had  a  priority  by  the  wUl;  and 
not  merely  from  the  time  a  demand 
was  made,  and  a  refunding  bond  ten- 
dered. Hitzer's  Executor  v.  Hahn, 
xiv.  232 

28.  Rules  with  respect  to  the  payment 
of  interest  on  legacies.  Ibid, 

29.  Agreement  with   the  defendant, 
an  executor,  by  the  plaintiff,  a  lega- 
tee, to  waive  the  legacy  in  conside- 
ration of  five  hundred  "dollars  to  be 
paid  to  the  plaintiff,  by  promissory 
notes  drawn  by  the  defendants.  The 
notes  were  drawn,  and  the  plaintiff 
signed  a  paper,  acknowledging  he 
had  received  them,  to  be  in  full, 
"  when  paid"  of  all  demands  against 
the  estate  of  the  testator.   Held,  not 
to  be  a  substitution  of  the  personal 
responsibility  of  the  defendant  for 
that  of  the  estate.  Durlingv.  Neigh. 

xv.  114 
LEGATEE. 
See  MILL. 

LEGAL  ESTATE. 

See  ESTALE,  1. 

LEGAL  REPRESENTATIVES. 

See  SPRINGETSBURY,  MANOR  OF. 

LEGISLATURE. 

See  OFFICES,  1, 4.    MILITIA,  1,  2. 

LETTERS  OF  ADMINIS- 
TRATION. 

See  REGISTER'S  COURT. 

LETTERS  TESTAMENTARY. 

See  EXECUTORS,  3. 

LEVARI  FACIAS. 

See  EXECUTION,  11,  12,  16. 
At  a  sale  on  a  te-vari,  the  mortga- 
gee may  purchase,  though  the  pro- 
perty sells  for  less  than  the  morteage 
money  and  costs.  Blythe  v.  Rich- 
ards, x.  261 

LEVY. 
See  EVIDENCE,  287.     SHERIFF. 


LIBEL. 

See  EVIDENCE,  99, 100. 

MENT,  39. 


INDICT- 
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LIBERARI  FACIAS. 

1.  Where  lands  have  been  extendet 
under  a  lib.  fa.  and  before  the  ex 
piration  of  the  term,  they  are  sol< 
under  a  subsequent  execution;  th< 
first  creditor,  it  he  has  used  reason 
able  diligence,  is  to  account  accord 
ing  to  the  actual  profits,  and  not  ac 
cording  to  the  valuation  of  the  in 
quest.  Mall  v.  Loyd's  Executors 

i.  32 

2.  The  sheriff  who  extends  the  land 
is  entitled  to  poundage  on  the  whol 
debt;  but  poundage  cannot  again  bi 
charged  on  the  balance  which  re 
mains  unsatisfied,  when  the  land  is 
sold.  i.  320 

3.  The  jury  are  entitled  to  no  more 
than  the  compensation  given  by  law 
for  their  attendance,  and  must  pay 
their  own  expenses.  i.  320 

4.  The  sheriff  cannot  charge  for  his 
attendance.  i.  320 

5.  A  mere  return  to  a  liberari  by  the 
sheriff,  that  he  had  delivered  pos- 
session to  the  plaintiff  in  that  suit, 
does  not  vest  the  title  in  such  plain- 
tiff :  it  is  only  an  authority  to  enter, 
and  he  must  bring  an  ejectment,  or 
obtain  the  actual  possession,  before 
it  can  be  considered  in  an  ejectment 
between  others,  as  a  subsisting  title 
in  him.   Thomas  v.  Wright,    ix.  87 

LICENSES. 

1,  Under  the  act  of  the  2d  of  dfiril, 
1821,  laying  a  duty  on  retailers  of 
foreign  merchandize,  the  treasurer 
of  the  city  of  Philadelphia,  is  the 
proper  person  to  grant  licenses  to, 
and  receive  the  duties  from,  all  re- 
tailers, residing  within  the  bounds 
of  the  city.    Commonwealth  v.  Ba- 
con, viii.  135 

2.  If  a  parol  license  be  given,  without 
consideration,  to  use  the  water  of  a 
stream  for  a  saw  mill,  in  consequence 
of  which  the  grantee  goes  to  the  ex- 
pense of  erecting  a  mill,  the  license 
cannot  be  revoked  at  the  pleasure  of 
the  grantor;  and  if  he  divert  the  wa- 
ter, to  the  injury  of  the  grantee,  the 
latter  may  maintain  an  action  against 
him.  Rerick  v.  Kern.          xiv.  267 

LIEN. 

See  EXECUTION,  13.  FREIGHT,  3. 
JUDGMENT,  46.  LANDS,  5.  MORT- 
GAGE AND  MATERIAL  MEN.  RE- 
COGNIZANCE, 6,  7,  8.  SHERIFF'S 
BOND  AND  RECOGNIZANCES.  5. 
TAXES  8,  9.  TROVER,  4.  5. 
WAGES,  1,  2. 


1.  An  unfinished  house  in  the  city  of 
Philadelphia  was  sold,  and  a  mort- 
gage given  to  secure  the  purchase 
money,  which  was  immediately  re- 
corded.    The  vendor  then  went  on 
with  the  building.     Held,  that  the 
debts  of  the  workmen  and  persons 
who  furnished  the  materials  for  the 
building,  after  the  recording  of  the 
mortgage,  should  be   preferred  to 
the  mortgages.  The  American  Fire 
Insurance    Comfiany  v.    Pringle. 

ii  138. 

2.  Lumber  furnished  for  a  building, 
though  delivered  at  the  carpenters' 
shop  at  a  distance  from  it,  and  not 
used,  constitutes  a  lien  under  the  act 
of  17th  March,  1806. ,  Hinchman 
v.  Graham.  ii.  170 

3.  The  act  of  1st  Ajiril,  1803,  did  not 
give  a  lien  for  bricks  furnished  for 
buildings  by  the  orders  of  a  person, 
who  was  erecting  them  on  an  agree- 
ment with  the  defendant,  the  own- 
er of  the  ground,  though  such  agree- 
ment was  unknown  to  the  person 
furnishing  the  bricks,  and  though 
the  defendant  was  the    ostensible 
owner  of  the  ground  and  building. 
Steinmetz's  Executors  v.  Boudinot. 

iii.  541 

4.  The  contract  to  give  a  lien  under 
that  act  must  have  been  with  the 
real  owner.  Ibid. 

i.  That  act  did  not  extend  to  build- 
ings commenced  before  its  passage. 

Ibid. 

>'.  If  an  action  on  the  case  lay  under 
that  act,  it  ought  to  be  special,  and 
should  mention  the  manner  in  which 
the  defendant  is  liable,  that  the 
judgment  might  affect  the  building 
and  not  the  person.  Ibid. 

'.  A  lien  for  materials  furnished  to  a 
building,  obtained  by  a  claim  filed 
within  six  months  from  the  furnish- 
ing of  the  same,  does  not  expire  at 
the  end  of  five  years  from  the  time 
of  filing  the  claim,  Knorr  v.  Elliott. 

v.  49 

.  If  a  supercargo,  who  has  received 
no  instructions  from  his  shipper  to 
whom  to  consign  the  return  goods, 
consign  them  fraudulently  to  the 
owner  of  the  vessel,  with  a  view  to 
secure  to  him  a  debt  due  from  the 
shipper,  the  owner  can  derive  no 
benefit  from  such  consignment.  Ja- 
coby  and  others  v.  Laussat.  vi.  300 
The  mechanics'  lien  law  of  17th 
of  March,  1806,  does  not  authorize  a 

joint  claim  to  be  filed  for  materials 
furnished  for  the  erection  of  several 
houses  owned  by  different  persons, 
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though  the  houses  join  each  other.  1 
Gorgas,  surviving  partner  of  Jl\ir- 
ner,  v.  Douglas.  vi.  512 

10.  Nor  is  the  case  altered  by  proving 
on  the  trial,  what  materials  were 
furnished  for  each  house.     Filing  a 
joint  claim  is  a  void  act.  Ibid. 

11.  Where  land  is  decreed  to  one  heir 
by  order  of  the  Orphans'  Court,  the 
purchase  money  due  to  the  others, 
is  a  lien  on  the  hind;  but  a  release 
by  the  children  of  one  of  these  lien's 
who  is  dead,  is  binding  in  equity,  and 
on  every  one  but  creditors  at  law. 
Shaii'  v.  Anderson.  vii.  43 

12.  When  an  absolute  conveyance  is 
made  of  land,  a  receipt  given  for  the 
purchase  money,  and  possession  de- 
livered to  the  Vendee,  part  of  the 
purchase  money  being  paid,  and  the 
bond  of  the  vendee  and  a  surety 
taken  for  the  residue  thereof,  the 
vendor  has  not  a  lien  for  such  resi- 
due of  the  purchase  money  against 
judgment  creditors  of  the  vendee, 
whose  judgments  are  subsequent  to 
the  conveyance,  though  they  had 
notice  that'  the  balance  of  the  pur- 
chase money  remained  due.    Kauf- 
feltv.  Bower.  vii.  64 

13.  A  vendor  who  has  given  a  convey- 
ance and  delivered  possession,  has 
not  a  lien  for  the  purchase  money 
due  on  a  bond,  against  a  subsequent 
judgment  creditor.  Semfilc  v.  Kurd. 

vii.  286 

34.  Taking  a  bond  with  warrant  of  at- 
torney, and  entering  judgment  on 
it,  are  not  filing  n  claim  or  institu- 
ting a  suit,  within  the  meaning  of 
the  Mechanics'  Lien  Law.  Williams 
v.  Tearney.  viii.  58 

15.  It  seems,  if  a  person  furnishing  ma- 
terials for  a  building,  do  not  file  his 
claim  within  six   months  after  its 
completion,  he  cannot  recover  after 
two  years  on  a  sc ire  facias.     Isivit 
et  al.  v.  Morgan  et  at.  xi.  234 

16.  But  on  the  plea  of  payment  to  such 
scire  facias,    advantage    cannot  be 
taken  of  the  invalidity  of  the  lien; 
the  plea  of  payment  admits  the  truth  I 
of  the  averments  stated  in  the  xcire 
facias.  Ibid. 

17.  The  effect  of  the  plea  of  payment 
in  Pennsylvania.  Ibid. 

18.  Query,  Whether  the  recovery  of 
judgment  in  a  personal  action  before 
a.  magistrate,  bars  the  proceeding 
for  the  same  cause  of  action  by  sctre 
facias,  on  a  lien  filed.  Ibid. 

19.  Such  judgment  is  not  evidence  in 
the  suit  by  scire  facias,  if  it  do  not 
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appear  to  have  been  for  the  same 
cause  of  action.  Ibid. 

20.  The  declarations  of  the  owner  of 
the  building,  that  he  had  retained 
money  to  discharge  the  liens,  are 
evidence  in  a  suit  against  him  by 
scircfacias,  brought  by  a  person  who 
performed  labour  in  the  building. 

Ibid. 

21.  A  claim  filed  under  the  mecha- 
nics' lien  law,  against  the  owners  or 
reputed  owners  of  a  three  storied 
brick  house,   situate  on  the  south 
side    of   Walnut    street,    between 
Eleventh    nnd  Twelfth  streets,  in 
the  city  of  Philadelfihia,  and  against 
all  other  person  or  persons,  owners 
or  possessors  of  said  building,  is  suffi- 
ciently certain.      Marker  et  al.  v. 
Conrad  et  al.  xii.  301 

22.  If  a  lumber  merchant,  who  has 
separate  liens  for  materials  furnish- 
ed to  two  houses,  receives  a  pay- 
ment without  actual  appropriation 
by  either  debtor  or   creditor,  and 
suffers  his  lien  on  one  of  the  houses 
to  expire,  he  cannot  at  the  trial  of 
a  scire  facias  upon   a  claim  filed 
against  the  other  house,  appropri- 
ate the  payment  in  discharge  or  his 
demand  in  respect  of  which  his  lien 
had  expired,  to  the  injury  of  a  third 
person,   who   without   notice,   had 
purchased    the    property    against 
which  the  lien  is  sought  to  be  es- 
tablished. Ibid. 

23.  It  seems,  that  a  lumber  merchant 
has  a  lien  for  lumber  furnished  to 
make    shelves  for    a  vault  which 
formed  part  of  the  original  plan  of 
the  building.  Ibid. 

24.  A  lumber  merchant  has  a  lien  for 
lumber    furnished    to  a   building, 
whether  it  is  used  in  a  usual  or  ne- 
cessary manner  or  not.  Ibid. 

25.  A  claimant  who  does  not  file  his 
claim,  or  institute  a  suit  within  six 
months  after  the  building  is  finished, 
but    sues   and  recovers  judgment 
within   two  years  from   the   com- 
mencement of  the  building,  acquires 
no  lien  if  the  building  is  not  sold  by 
execution    within   the  two  years, 
notwithstanding  a  sale  during  that 
time,  by  the  owner,  to  another  per- 
son. 

If  a  claim  is  filed  after  six  months 
from  the  time  the  work  is  finished, 
no  lien  exists,  though  the  claimant 
has  taken  out  a  scire  facias,  and  re- 
covered judgment  within  two  years 
from  the  commencement  of  the 
building.  Hern  v.  Hopkins,  xiii.  269 

26.  A  person,  who,  on  furnishing  bricks 
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for  the  erection  of  a  building,  agrees 
to  be  paid  part  in  cash,  and  "  the  ba- 
lance in  lumber  at  fair  prices,  when- 
ever called  for  out  of  S's.  lumber-  i 
yard,"  and  accepts  the  guarantee  of  j 
S.  for  the  performance  of  the  con- 
tract, does  not  lose  his  Hen  upon  the 
building,  given  by  the  act  of  the  17th 
March,   1806.     Hinchman  v.  Ly- 
brand.  xiv.  32 

27.  The  interest  of  a  child  in  the  land 
of  his  deceased  father,  continues  to 
be  real  estate,  after  an  order  has 
been  granted  to  the  administrator 
to  make  sale  of  it,  and  until  it  is  ac- 
tually sold,  and  cannot,  by  any  pa- 
rol  agreement,  be  con  veiled  into 
personal  estate,  so  as  to  affect  the 
lien  of  a  third  person.  Withers  Afi- 
fieal.  xiv.  185 

Therefore,  a  parol  agreement  by  the 
son  of  a  decedent,  that  his  brother, 
who  had  advanced  money  for  him, 
and  who  afterwards,  as  administra- 
tor of  the  father,  obtained  an  order 
of  the  Orphans'  Court  for  the  sale 
of  his  real  estate,  should  repay  him- 
self out  of  his  brother's  share  of  the 
proceeds  of  the  land,  when  it  should 
be  sold,  will  not  prevail  against  a 
judgment  obtained  after  the  agree- 
ment was  made,  and  before  the  sale 
took  place,  by  a  third  person,  who 
had  no  knowledge  of  the  agreement. 

Ibid, 
LIEN  OF  JUDGMENT. 

1.  If  a  judgment  be  entered  under  a 
warrant  of  attorney,  which  has  been 
filed  in  the  office  of  the  prothonota- 
ry,  and  which  provides  for  a  stay 
of  execution,  the  five  years  during 
which  such  judgment  is  a  lien  on 
the  real  estate  of  the  defendant  are 
not  to  be  computed  from  the  time 
at  which  execution  may  issue,  but 
from  the  first  day  of  the  term  in 
•which  the  judgment  is  entered;  un- 
less the  cesset  appears  plainly  on  the 
record,  so  as  to  prevent  the  possibi- 
lity of  danger  to  subsequent  purcha- 
sers and  incumbrances.  Nor  will 
the  court  amend  a  judgment  thus 
defectively  entered,  by  afterwards 
placing  the  cesset  executio  on  the 
docket.  Black  v.  Dobson,  'Execu- 
trix of  Dobson.  xi.  94 

LIMITATIONS,  ACT  OF. 

See     CONNECTICUT     CLAIMS,    2. 
EASEMENT,  1.     EJECTMENT,   9, 

10,  42,  43,  44.  EVIDENCE,  116, 
117,  118.  IMPROVEMENT,  9,  10, 

11.  SCIRE  FACIAS.    14.   15.  16. 


SHERIFF'S  BOND  AND  RECOGNI- 
ZANCE, 5.  UNSEATED  LANDS,  2. 

1.  A  letter  from  the  defendant    to 
the  plaintiff,   in  which   he    denies 
that  he  was  ever  liable  to  the  plain- 
tiff's  demand,  but  states,  that  ano- 
ther person  is  responsible,  by  whom, 
he  takes  it  for  granted,  payment  has 
been  made,  and  of  whom  he  offers 
to  furnish  the  plaintiff  with  evidence 
to  recover,  will  not  avoid  the  act  of 
limitations.     Brown  \.    Camfibell. 

i.  176 

2.  If  an  action  on  the  case  be  brought 
within  six  years,  and  after  the  expi- 
ration of  that  period  the  plaintiff  be 
nonsuited,  the  act  of  limitations  is 
a  good  plea  to  another  action  for  the 
same  cause.  Harris  v.  Dennis-  i.  236 

3.  Where  surveys  interfere,  the  act 
of    limitations    has    no    operation 
against  him  who  has  the  best  right, 
unless  his  opponent  takes  an  adverse 
and  exclusive  possession.  Burns  v. 
Swift.  |i.  436 

4.  The  defendant,  when  the  writ  was 
served  upon  him,  said  "I  will  write 
to  Mr.  Watts  to  attend  to  the  busi- 
ness; Moodie  did  not  do  the  business 
accurately:  Held,  that  this  was  such 
an  acknowledgment  as  took  the  case 
out  of  the  statute  of  limitations. 

5.  The  commonwealth,  cannot  be  af- 
fected  by  the  act   of  limitations. 
But,  query,  how  far  it  operates  as 
to  private  persons,  where  the  legal 
estate    remains   in    the    common- 
wealth, with  an  equitable  interest  in 
those  persons.  Ibid. 

6.  But  unquestionably,  the  act  of  li- 
mitations runs  from  the  date  of  a 
patent,  whatever  it  might  do  before. 

Ibid. 

7.  If  the  defendant  acknowledge  the 
principal  debt,  but  disputes  the  in- 
terest, it  takes  the  debt  out  of  the 
statute  of  limitations.  Henwood  v. 
Cheeseman.  in.  500 

8.  A  title  by  warrant  and  survey, 
without  patent,  is  within  the  act  of 
limitations  of  the  act  of  the  26th  of 
March,   1785,  and  is  barred  by  an 
adverse    possession   of  twenty-one 
years.  M'Coy  v.    The  Trustees  of 
'Dickenson  College.  iv.  302 

9.  The  general  rule  is,  that  after  a 
sale  of  land,  and  before  a  convey- 
ance of  the  legal  title,  the  vendor  is 
the  trustee  of  the  vendee,  and  the 
act  of  I5m'«tf:;tio!is  will  have  no  ope- 
ration.    But  where  the  vendor  dis- 
avows the  ti-ust,  and  after  having 
delivered  possession  to  the  vendee, 
makes  a  lease  to  a  third  person,  in 
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opposition  to  the  title  of  the  vendee, 
and  the  lessee  enters  and  holds  pos- 
session, the  jury  may  presume  a 
disseisin;  and  if  the  vendee  suffer 
twenty-one  years  to  elapse  without 
prosecuting  his  chum,  it  will  be  bar- 
red by  the  act  of  limitations.  Pi- 
fiher  v.  Lodge.  iv.  310 

10.  If  the  right  owner  of  a  tract  of 
land,   is  in  actual  possession  of  a 
part,  he  is  in  constructive  and  legal 
possession  of  the  whole,  unless  he 
is  actually  disseised;  but  if  a  man 
enter  wrongfully,  into  the  possession 
of  another,  his  possession  does  not 
extend  beyond  his  actual  enclosures 
and  improvements,  and  the  statute 
of  limitations  will  protect  no  other  j 
possession.  Hall  v.  Powell,    iv.  456  ' 

11.  The  entry  of  the  owner  of  land  is  i 
only  barred  by  an  actual,  continued,  | 
visible,  notorious,  distinct,  and  hos-  j 
tile  possession  for  twenty-one  years,  i 
It  is  not  necessary  to  entitle  him  to 
recover  in  ejectment,  that  he  should 
prove,  that  he  or  those  under  whom 
he  claims,  has  been  in  possession 
within    twenty-one    years,    before 
bringing  suit.  Hawk  v.  Senseman. 

\\.  21 

12.  The  holder  of  a  descriptive  war- 
rant without  survey,  who  has  as- 
certained the  limits  of  his  claim  by 
marked  boundaries,   taken  up  his 
residence  on  the  land,  cleared   a 
large  quantity,  and  cultivated  and 
improved  it,  is  in  possession  of  the 
whole  tract;  and  if  a  third  person 
enters  on  a  pai  t  of  it,  nothing  short 
of  twenty-one  years'  adverse  pos- 
session will  bar  the  entry  of  the 
warrant  holder.     Such  a  case  is  not 
within  the  meaning  of  the  5th  sec- 
tion of  the  act  of  limitations  of  the 
26th   of   March,   1785.    Gon:alua 
and  another  v.  Hoover  and  anot/it  r. 

vi.  118 

13.  The  defendant's  intestate  wrote  a 
letter  to  one  of  the  plaintiff's  admi- 
nistrators, stating  that  he  had  re- 
ceived a  copy  of  the  plaintiff's  intes- 
tate's account  against  him,  and  also 
that  he  had  made  out  from  his  own 
books  his  own  account  against  him; 
but  had  lost  them;  requested  ano- 
ther copy  of  the  account  to  be  made 
out  and  sent  to  him,  and  as  soon  as 
lie  received  his  books,  which  he  ex- 
pected soon,  he  would  have  his  own 
made  out  again;  and  concluded  by 
saying,  "  I  will  write  you  again  some 
time  hence,  and  inform  you  when  I 
will  again  return  to  the  city,  to  put  a 
close  to  this  affair  in  the  best  man- 


ner I  can. "  Held,  the  jury  ought  to 
be  directed,  that  it  was  sufficient  to 
authorize  them  to  presume  a  new 
promise  within  six  years,  unless  they 
were  satisfied  that  it  had  no  refer- 
ence to  the  affairs  on  which  the  suit 
was  founded.  Potion's  Administra- 
tors v.  Ash.  vii.  116 

14.  A  person,  who,  without  title  or 
colour  of  tide,  enters  on  unseated 
land,  which  has  been  surveyed  and 
patented   to    another,    acquires   a 
right  under  the  statute  of  limitations, 
by  twenty-one  years' possession,  only 
to  as  much  as  he  actually  cultivates 
or  encloses.    Miller  v.  S/iaw. 

vii.  129 

15.  It  is  sufficient  if  the  judge  charge 
the  jury,  that  in  order  to  make  de- 
fence under  the  statute  of  limitations, 
there  should  have  been  a  possession 
adverse  to  the  plaintiff  for  twenty- 
one  years.     It  is  not  necessary  that 
he  should  go  farther,  and  charge 
that  if  the  defendant  entered  with- 
out colour  of  title,  his  adverse  pos- 
session was  not  sufficient  bar  to  the 
plaintiff.     Overjield\.  Christie. 

vii.  175 

16.  One  who  enters  on  land  as  a  tres- 
passer, clears  it,  builds  a  house  and 
lives  in  it,  acquires  something  which 
he  may  transfer  by  deed  or  descent, 
and  if  the  possession  of  such  person, 
and  others  claiming  under  him,  add- 
ed together,  amounts  to  twenty-one 
years,  and  was  adverse  to  him  who 
had  the  legal  title,  the  act  of  limita- 
tions is  a  bar  to  a  recovery.       Ibid. 

17.  If  the  plaintiff's  title  first  accnied 
during   their   infancy,    more   than 
twenty-one  years  before  the  com- 
mencement of  a  suit,  and  a  suit  be 
not  commenced  for  more  than  ten 
years  after  their  attaining  full  age, 
they  cannot  recover  against  one  hav- 
ing adverse  possession  during  that 
time,    notwithstand:ng,    being    fe- 
males, they  married  during  their  in- 
fancy, and  continued  femes  covert, 

•at  the  commencement  of  the  suit. 
77/077//J8071  v.  Smif/i.  vii.  209 

18.  Where  a  man  enters  on  a  tract  of 
appropriated  land  without  title  orco~ 
lour  of  title,  the  act  of  limitations 
will  not  protect  him  beyond  his  ac- 
tual enclosures.  Farlty  and  another 
v.  Lenox.  viii.  392 

19.  An  action  against  the  sureties  in  a 
constable's  official  bond,  is  not  em- 
braced by  the  provision  in  the  act  of 
the  28th  of  March,  1803,  which  de- 
clares that  no  action  shall  be  sus- 
tained, against  the  sureties  of  a  she- 


404 


GENERAL  INDEX. 


riff,  after  the  expiration  of  five  years 
from  the  date  of  the  bond.  But  it  is 
embraced  by  the  act  of  the  4th  of 
April,  1798,  which  provides  that  no 
suit  shall  be  maintained  on  any  bonds 
or  recognizances  which  shall  be 
given  or  entered  into  by  any  person 
or  persons,  as  sureties  for  any  pub- 
lic officer,  after  the  expiration  of 
seven  years  from  the  time  at  which 
the  cause  of  action  accrued.  Oiv- 
ings  and  another  v.  The  Common- 
wealth, viii.  530 

20.  If  there  be  any  thing  in  the  plain- 
tiff's case  which  entitles  him  to  an 
exemption  from  the  operation  of  the 
statute  of  limitations,  he  ought,  when 
the  act  is  pleaded,  to  set  it  forth  in 
his  replication.     If  he  ornit  to  do  so, 
and  join  issue  on  the  plea,  it  is  in- 
cumbent on  him  to  prove  an  assump- 
tion within  six  years.     Witherup  v. 
Hill.  ix.  11 

21.  The  limitation  of  six  months  as  to 
suits  against  justices  of  the  peace, 
contained  in  the  7th  section  of  the 
act  of  the  21st  of  March,  1772,  may 
be  taken  advantage  of  by  the  justice, 
though  not  specially  pleaded.     Pra- 
ther  v.  Connelly.  ix.  14 

22-  Defendant  being  arrested  on  a  pro- 
missory note,  said  that  he  owed  the 
plaintiff  the  money  and  intended  to 
have  paid  him,  but  that  he  had 
taken  ungentlemanly  steps  to  get  it, 
and  as  he  had  taken  these  steps,  lie 
would  keep  him  out  of  it  as  long  as 
he  could.  Held,  that  this  was  not 
such  an  acknowledgment  as  would 
take  the  case  out  of  the  statute  of  li- 
mitations. Fries  v.  Boisselet.  ix.  128 

23.  The  residence  of  a  plaintiff  with- 
in the  state  of  New  York  at  the  time 
when  the  debt  accrued  and  since, 
does  not  bring  him  within  the  pro- 
viso of  the  act  of  limitations  in  fa- 
vour of  persons  beyond  sea.   Thurs- 
tonv.  Fisher.  ix.  288 

24.  A  party  entitled  to  the  benefit  of 
the  proviso,  loses  his  privilege  from 
the  time  he  comes  into  the  state, 
and  a  replication  to  a  plea  of  the  act 
of  limitations,  not  stating  that  the 
plaintiff  had  not  been  in  the  state 
within  the  time  allowed  by  the  act, 
is  bad  on  demurrer.  "  Ibid. 

25.  Persons  having  a  right  of  entry  in- 
to land  at  the  time  of  passing  the  act 
of  limitations  of  the  26th  of  March, 
1785,  are  not  barred  by  an  adverse 
possession  of  eighteen  years  from 
that  time;    there  must  be  twenty- 
one  years'  adverse  possession  to  bar 
them  of  their  right,  whether  their 


right  existed  before,  or  arose  after 
that  act.  Packer's  Lessee  v.  Gon- 
salus.  x.  147 

26.  The  5th  section  of  the  limitation 
act  of  the  26th  of  March,  1785,  does 
not  apply  to  persons  who  were  in  ac- 
tual possession  of  their  lands  at  the 
time  the  act  was  passed.     Micklc  v. 
Lucas.  x.  293 

27.  An.  improver  who    enters    upon 
lands  held  by  another  by  warrant 
and  survey,  is  protected,  after  twen- 
ty-one years,  by  the  statute  of  limi- 
tations as  to  all  that  he  encloses  or 
cultivates   without    enclosure,    but 
not  as  to  those  parts  which  remain 
in  wood  and  unenclosed;  though  he 
uses  them  for  fuel,  fences,  6cc.  This 
is  the  general  rule,  but  it  seems 
there  may  be  exceptions,  such  as 
the  owner's  confessing  himself  out  of 
possession  of  the  wood-land  unen- 
closed; suffering  the  improver  to  pay 
the  taxes  for  it:  or  perhaps  the  case 
of  a  piece  of  unenclosed  wood-land 
lying  between  two  neighbouring  cul- 
tivated parcels,  might  be  left  to  the 
jury.     There  may  perhaps  be  other 
cases  of  exception.     Royer  v.  Bert- 
low,  x.  303 

28.  Actual   occupation    of  land  for 
twenty-one  years,  however  tortious 
or  destitute  of  colour  of  title,  gives 
a  right  to  the  extent  of  the  enclo- 
sure, against  all  the  world  but  the 
state.     The  limitation  against  a  set- 
tler, runs  from  the  inception  of  his 
settlement,  whatever  may  be  the 
date  of  his  warrant.     Munshower  v. 
Patton.  x.  334 

29.  Though  a  slight  acknowledgment 
of  a  debt  will  take  it  out  of  the  act  of 
limitations,  yet  if  the  debtor  qualify 
his  acknowledgment  so  as  to  show  a 
determination  not  to  pay,  the  act 
will  take  effect.     Therefore,  where 
a  debtor,  on  being  called  on  for  pay- 
ment of  a  promissory  note,   more 
than  six  years  after  it  became  due, 
said  that  as  there  had  been  no  money 
transactions  between  himself  and  the 
plaintiff,  previous  to  or  during  the 
year  1812,  he  was  surprised  at.  the 
demand;  that  he  owed  him  nothing 
on  the  account  mentioned,  and  refer- 
red him  to  \\\?>jinal  discharge  under 
the  act  of  the  13th  of  March,  1812, 
it  was  held,  that  the  debt  was  barred 
by  the  act  of  limitations,  notwith- 
standing the  act  of  1812  was  uncon- 
stitutional and  void.  Hudson  v.  Ca- 
rey, xi.  10 

30.  The  operation  of  the  act  of  limita- 
tions was  not  suspended,  while  the 
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act  of  the  13th  of  March,  1812,  "for 
the  relief  of  insolvent  debtors  re- 
siding in  the  city  and  county  of  Phi- 
ladelphia, and  their  creditors,"  was 
held  by  the  courts  of  this  state  to  be 
constitutional  and  valid.  Ibid. 

31.  An  acknowledgment,  to  take  the 
case  out  of  the  statute  of  limitations, 
must  be  unqualified;  if  the  defend- 
ant when  he  admitted  the  items  of 
the  plaintiff's  demand,  still  claimed 
a  balance  due  him  after  settlement 
of  all  accounts,  that  is  not  sufficient 
to  take  the  case  out  of  the  statute. 
Eckert  v.  IVilson.  xii.  393 

32.  Twenty-three  years  after  the  last 
payment  on  account  of  a  bond  given 
by  G.,  as  surety  for 37. ,  (dated  about 
three  years  before)  suit  was  brought 
against  the  executors  of  G.    Whilst 
the  action  was  pending,  and  shortly 
before  the  trial,  the  plaintiff's  attor- 
ney told  G's.  son,  (one  of  the  defend- 
ants,) that  the  estate  of  M.  was  not 
able  to  pay  the  debt,  and  that  was 
the  reason  they  pursued  the  estate 
of  G's.  father:  to  which  he  replied, 
there  was  property  enough  of  M's., 
and  if  judgment  went  against  him,  he 
•would  be  able  to  show    property 
enough  of  M 's.  estate:  the  court  left 
it  to  the  jury  to  say  whether  this 
was  sufficient  to  rebut  the  presump- 
tion of  payment,  who  found  for  the 
defendant:  held,  this  was  not  error. 

It  seems  the  court  might  have  charged 
the  jury,  expressly,  that  this  was 
not  such  an  acknowledgment  as  re- 
butted the  presumption.  Boyd  v. 
Geant.  xiii.  124 

33.  In  an  action  of  debt  on  a  foreign  judg- 
ment stating  the  foundation  of  the 
judgment  to  be  a  specialty,  the  sta- 
tute of  limitations  is  not  a  good  plea. 
Richards  v.  Bickley.  xiii.  395 

34.  It  is  settled  law  that  the  acknow- 
ledgment of  a  debt,  subsisting  at  the 
time  of  the  acknowledgment,  is  suf- 
ficient evidence  from  which  to  infer 
a  promise  to  pay,  and  to  take  the 
case  out  of  the  act  of  limitations;  un- 
less it  be  accompanied  by  words  or 
explanations  inconsistent  with  such 
a  promise.  A  letter,  therefore,  writ- 
ten  by    defendant,    asserting    that 
there  was  once  a  debt,  that  it  had 
been  paid,   and  explaining  how   it 
had  been  paid,  will  not  take  the  case 
out  of  the  act  of  limitations,  even  if 
it  can  be  proved  that  the  defendant 
was  mistaken  in  supposing  it  had 
been  satisfied  in  the  manner  alleged. 
Bailey  v.  Bailey.         »        xiv.  195 

35.  The  act  of  limitations  does  not  be- 


gin to  run  againt  a  parol  guarantee 
of  the  sufficiency  of  a  mortgage, 
giveu  to  secure  a  bond  payable  oy 
instalments,  and  of  the  solvency  of 
the  mortgagor,  until  six  years  after 
the  last  instalment  has  become  due. 
Overtoil  v.  Tracy.  xiv.  311 

36.  The  possession  of  the  cestui  que 
trust  becomes  adverse,  and  the  act 
of  limitations  begins  to  run  from  the 
time  the  legal  tide  is  conveyed  in  vi- 
olation of  the  trust.     Scott  v.  Galla- 
gher. 333 

37.  If  money  be  received  as  a  deposit 
for  a  special  purpose,  and  the  party 
who  receives  it,  instead  of  applying 
it  to  that  purpose,  use  it,  he  cannot 
set  up  the  act  of  limitations  as  a  bar 
to  a  recover}'  by  the  party  entitled 
to  it.     Johnson  v.  Humfilireys. 

xiv.  394 

38.  If  there  are  several   defendants 
administrators,    and  all  plead  the 
statute    of   limitations,   one,   being 
examined  as  a  witness  by  the  plain- 
tiff,  without    objection,  cannot    be 
asked  whether  it  was  intent  to  plead 
the  act  of  limitations.     Scull  -v.  Ex- 
ecutors of  Wallace.  xv.  231 

LOCATION. 

See  LAND,    14.       WARRANT  AND 
SURVEY. 

LOTTERY. 

See  FORFEITURE,  1,  2. 
A  lottery  for  the  disposal  of  land,  is 
within  the  prohibition  of  the  act  of 
the  17th  of  February,  1762;  and  no 
action  can  be  sustained  for  the  price 
of  a  ticket.  Seidenbender  v.  Charles's 
Administrators.  iv.  151 

LOUISIANA. 

1.  Contract  in  Louisiana  according  to 
the  laws  there  between  husband  and 
wife  enforced  here  against  husband's 
executors.    Dougherty  v.  Snyder. 

xv.  84 

2.  What  code  prevailed  in  Louisiana. 

Ibid. 

3.  Laws  of  Louisiana  proved  by  the 
testimony  of  counsel  residing  there, 
learned  in  the  law,  no  written  law  on 
the  subject  being  produced.      Ibid. 

4.  Voluntary  payment  by  an  executor 
to  legatees,  without  taking  a  refund- 
ing bond  does  not  excuse  him  from 
the  charge  of  devastavif  at  the  suit 
of  a  creditor.  Ibid. 

5.  A  wife  cannot  be  a  citizen  of  a  state 
.  different  from  that  in  which  her  hus- 
band's domicil  is,  so  as  to  sue  in  the 
United  States  Courts.  Ibid, 
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6.  A  feme  covert  cannot  in  general 
sue  her  husband  in  Pennsylvania, 
and  therefore,  she  has  six  years  af- 
ter the  discoverture  by  his  death, 
•within  which  she  may  sue  his  exe- 
cutors. Ibid, 

MAINTENANCE. 

After  a  pardon  of  the  crime  of  adulte- 
ry, the  court  may  proceed  to  make 
an  order  for  the  maintenance  of  the 
bastard  child,  which  was  the  fruit 
of  the  adultery.  Duncan  v.  The 
Commonwealth.  iv.  449. 

MALICIOUS  PROSECU- 
TION. 

In  case  for  a  malicious  prosecution, 
a  declaration,  stating  that  the  defen- 
dant maliciously,  &c.  caused  the 
plaintiff  to  be  indicted,  is  good, 
though  it  appear  by  the  narr.  that 
the  plaintiff  was  tried  and  acquitted, 
and  there  is  no  averment  that  the 
defendant  maliciously  caused  the 
plaintiff  to  be  tried.  Graham  v. 
Noble.  xiii.  233 

MANDAMUS. 

See  ATTORNEY,  2,  3.  CORPORA- 
TION, 16.  COUNTY  COMMISSION- 
ERS, 5,  8.  LAND  OFFICE,  1. 

1.  The  return  to  a  mandamus  to  re- 
store one  who  had  been  expelled 
from  a  religious  society  was  held  to 
be  insufficient,  because  it  stated  that 
he  was  tried  and  expelled  by  a  "  se- 
lect number"  of  the  society,  without 
showing  the  authority  of  that  "  se- 
lect number."     Green  v.  African 
Society.  i.  254. 

2.  Where  the  rules  of  such  a  society 
forbade  members  commencing  law 
suits    "  except  the  case  (were)  of 
such  a  nature  as  to  require  and  justi- 
fy a  process  at  law,"  it  was  held  not 
sufficient  in  the  return  to  a  manda- 
mus, to  state  <he  rule  and  aver  that 

.  the  expelled  member  had  com- 
menced a  suit  at  law.  It  should 
also  have  been  averred  that  the  case 
(was  not)  of  such  a  nature,  &c. 

i.  254 

3.  It  seems  that  if  the  return  to  a  man- 
damus state,  in  general  terms,  that 
the  member  of  a  corporation  was  ex- 
pelled for  a  violation  of  duty,  with- 
out specifying  the  charges  on  which 
he  was  convicted,  it  is  bad.      The 
Commonwealth  v.    The   Guardians 
of  the  Poor  of  the  city  of  Philadel- 
phia, &c.  vi.  469 


4.  Under  the  45th  section  of  the  act 
of  the  26th  of  March,   1821,    the 
court  will  not  grant  a  mandamus  to 
a  Turnpike  Company,  to  grant  a 
certificate  to  a  person  claiming  on  a 
judgment  against  them,  if  they  re- 
turn that  such  judgment  was  not  ob- 
tained for  work,  labour,  or  service, 
performed  within  the  intent  of  the 
said   act.     Commonwealth  v.    The 
President,   &c.   of  the   Anderson's 
Ferry,  &c.  Turnpike  Road.    vii.  6 

5.  It  is  not,  however,  a  sufficient  re- 
turn,   that    a  judgment    obtained 
against  them  is  appealed  from;  such 
case  is  provided  for  by  the  act,  and 
a  mandamus  will  lie  to  compel  them 
to  grant  a  certificate.  Ibid. 

6.  Query,  Whether  this  Court  has 
power  to  issue  a  mandamus  to  the 
Court  of  Common  Pleas?    Morris 
v.  Buckley  and  others.         viii.  211 

7.  The  practice  has  been  not  to  issue 
writs  of  mandamus  except  from  the 
court  which  sits  in  the  district  in 
which  the  persons  reside  to  whom 
the    mandamus  is  to  be  directed. 
Commonwealth  v.  Clarke.        ix.  59 

MANSLAUGHTER. 
See  PENAL  LAWS. 

1.  On  an  indictment  for  murder,    a 
verdict  of  not  guilty  of  murder,  but 
guilty  of  manslaughter,  is  good,  and 
is  to  be  considered  as  a  conviction  of 
voluntary  manslaghter.     Common- 
wealth v.  Gable.  vii.  423 

2.  One  who  is  indicted  of  murder,  can- 
not be  convicted  of  involuntary  man- 
slaughter. Ibid. 

3.  If  on  such  indictment,  the  offence 
appear  to  be  voluntary  manslaugh- 
ter, the  defendant  should  be  acquit- 
ted; yet  he  may  be  indicted  for  a 
misdemeanor.  Ibid. 

MARINER. 

1.  An  assault  by  a  mariner  on  the  cap- 
tain of  a  vessel,  is  such  gross  misbe- 
haviour as  will  produce  a  forfeiture 
of  wages,  and  justify  the  captain  in 
discharging  him,  unless  followed  by 
humble  submission,  and   such  be- 
haviour as  affords  a  strong  probabi- 
lity of  future  good  conduct.     Buck 
et  al.  v.  Lane.  xii.  266 

2.  WThat  would  be  the  effect  of  such 
submission  on  the  captain's  right  to 
discharge  the  mariner,  query?  Ibid. 

MARKET  OVERT. 

*See  SALE. 
The  doctrine  of  sale  in  markets  overt 
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does  not  extend  to  Pennsylvania. 
Easton  v.   Worthingtm*          v.  130 

MARRIAGE. 

See  EVIDENCE,  S8?  187.     JUSTICE 
OF  THE  PEACE,  44. 

MARRIAGE  SETTLEMENT. 

Construction  of  a  settlement  obscurely 
worded.  Easier  v.  Bosler.  x.  300 

MASTER. 

See  FREIGHT,  1,  2,  3. 

MAURICE  RIVER  COVE. 
See  NEW  JERSEY. 

MAYOR. 

See  CONSTITUTION,  G. 

MEADVILLE  SEMINARY. 

See  EVIDENCE,  341,  34£,343,  344, 
345. 

In  a  suit  for  the  subscription  to  the 
Meadville  seminary,  under  the  4th 
section  of  the  act  of  the  12th  of 
March,  1800,  the  subscription  book, 
signed  by  the  defendant,  is  evidence, 
without  showing  that  security  was 
given  for  the  amount  subscribed. 

It  seems,  it  is  not  necessary  to  a  reco- 
very of  such  amount,  to  show  that 
such  security  was  given. 

By  the  act  of  the  4th  of  Afiril,  1805, 
certain  trustees  of  the  Meadville  se- 
minary thereby  appointed,  were  au- 
thorized to  sue,  and  an  action  was 
brought  accordingly.  By  subse- 
quent acts,  their  right  of  action  was 
abolished,  but  no  application  was 
made  to  abate  the  suit.  In  Janua- 
ry, 1812,  another  act  was  passed, 
under  which  it  was  held,  the  right 
of  suing  was  revived,  and  the  for- 
mer action  was  maintainable.  Da- 
vis v.  Meade.  xiii.  281 

MECHANICS  AND  MATE- 
RIAL MEN. 

See.  LIEN. 

MERCER,  BOROUGH  OF. 

See  QUARTER  SESSIONS,  COURT 
OF,  1. 

MERGER  OF  SIMPLE  CON- 
TRACT DEBTS. 
1,  If  a  third  person  confess  a  judg- 
ment to  the  plaintiff,  for  a  simple 


contract  debt  due  from  the  defend- 
ants to  the  plaintiff;  the  simple  con- 
tract debt  is  not  merged  in  the  judg- 
ment. Wolf\.  Wyeth.  xi.  149 
2.  Nor  is  the  judgment  a  payment  or 
extinguishment  of  the  simple  con- 
tract debt,  unless  such  be  the  agree- 
ment of  the  parties.  Ibid. 

MESNE  PROFITS. 
See  EJECTMENT,  58. 

METES  AND  BOUNDS. 

A.  having  a  sheriff's  deed  for  a  tract 
of  land,  described  by  certain  bound- 
aries, and  said  to  contain  three  hun- 
dred acres,  conveyed  it  to  B.  by  the 
same  boundaries;  but  calling  it  two 
hundred  acres.  He  afterwards  con- 
vey ed  to  C.  an  adjoining  tract,  and  the 
sheriff's  deed  for  the  first  mentioned 
tract,  deducting  the  200  acres  sold 
to  B.  It  was  afterwards  agreed  be- 
tween.R,  C.,  and  D.,  (to  whom  B. 
had  conveyed)  that  the  two  hundred 
acres  should  be  laid  off  at  the  south, 
instead  of  the  north  end  of  the  tract, 
so  as  to  include  certain  improve- 
ments; and  for  the  privilege  of  doing 
this,  B.  agreed  to  transfer  to  C.  one 
of  D's.  bonds  to  him  for  fifty  pounds. 
Held,  that  the  whole  tract,  and  not 
merely  two  hundred  acres,  having 
been  conveyed  by  A.  to  B.,  C.  could 
derive  no  title  to  the  land  thrown 
out  at  the  north  end  of  the  tract, 
either  under  A's.  deed  to  him  or  un- 
der the  agreement.  Smith  v.  Oli- 
ver, xi.  257 

MILITIA. 

1.  The  legislature  had  a  right  to  pass 
a  law  for  trial,  by  courts  martial,  of 
drafted  militia  who  should  refuse  or 
neglect  to  march  to  the  place  of  ren- 
dezvous, agreeably  to  the  orders  of 
the  governor,  founded  on  requisitions 
of  the  president  of  the  United  States. 
Moore  v.  Houston.  iii.  169 

2.  Such  court  martial  cannot  be  orga- 
nized by  the  sole  authority  of  the 
governor,  by  virtue  of  the  act  of 
congress  of  "the  28th  of  February, 
1795,  without  an  act  of  assembly  to 
authorize  it.     Ibid. — And  Bolton's 
case.  iii.  176 

3.  The  deputy  marshal  is  justified  in 
executing  the  process  of  such  court 
martial,  authorized  by  an  act  of  as- 
sembly. 

Query,  Whether  he  could  be  com- 
pelled to  execute  it  ?  Moore  v.  Hous- 
ton, iii.  169 
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4.  Where  fines  are  inflicted  for  breach 
of  militia  duty,  the  delinquent  has 
not  a  right  to  trial  by  jury.       Ibid. 

5.  A  class  list,  and  inspection  roll,  sign- 
ed and  affirmed  to  by  a  captain,  and 
returned  by  him  is  good  evidence, 
when  he  has  left  his  abode,  and  can- 
not be  found  after  diligent  search. 

Ibid. 

6.  The  25th  section  of  the  28th  of 
March,  1814,  appears  to  be  con- 
fined to  preventing  writs  of  certio- 
rari,  and  removal  of  the  proceedings 
of  courts  martial,  but  does  not  ope- 
rate to  prevent  an  inquiry  into  the 
jurisdiction  of  such  courts.        Ibid. 

7.  A  court  martial  cannot  be  held  un- 
der the  sole  authority  of  the  gover- 
nor, for  the  trial  of  militia,  who  ne- 
glect or  refuse  to  attend  at  the  place 
of  rendezvous,  in  conformity  to  the 
orders  of  the  governor,  founded  on 
the  requisitions  of  the  president  of 
the  United  States.  Duffidd  v.  Smith, 

iii.  590 

3.  The  third  section  of  the  act  of  the 
19th  of  March,  1816,  does  not  ex- 
tend to  suits  brought  before  the  pass- 
ing of  that  act.  Ibid. 

9.  Query,  If  the  provision  in  that  sec- 
tion, relative  to  actions  of  trespass, 
is  not  subject  to  the  proviso,  that 
they  are  constituted  under  the  au- 
thority of  the  United  States,  or  of 
this  state?  Ibid. 

10.  Though  a  party  has  appeared  be- 
fore a  court  martial  and  confessed 
his  guilt,  he  is  not  thereby  estopped 
from  contesting  its  jurisdiction. 

'  v  Ibid. 

1 1.  In  order  to  be  entitled  to  be  placed 
on  the  exempt  list,  under  the  2d 
section  of  the  act  of  the  19th  of 
March,  1816,  it  is  not  necessary  that 
any  positive,  affirmative  act,  should 
be' done,  expressive  of  a  desire  not 
to  be  enrolled:  every  person  who 
does  not  expressly  declare  whether 
or  not  he  wishes  to  be  enrolled,  is 
to  be  considered  as  an  exempt.   The 
Commonwealth  v.  Common,   iv.  83 

12.  The  proceedings  of  the  court  of 
appeals,  on  matters  submitted  to 
them  according  to  law,  cannot  be 
questioned  in  this  court  on  a  habeas 
cor/2  us.  Ibid. 

13.  The  jurisdiction  of  the  court  of  ap- 
peal, extends  to  cases  of  exempts, 
who  are  entitled  to  be  heard  before 
that  court.  Ibid. 

14.  If  a  person  who  is  entitled  to  be 
placed  on  the  list  of  exempts,  be 
returned  as  an  enrolled  militia  man, 
with  a  fine  imposed  on  him  for  non- 


attendance  at  parade;  and  he  do  not 
appear  before  the  court  of  appeal 
to  claim  his  privilege,  in  conse- 
quence of  which,  he  is  returned  by 
the  president  of  the  court  to  the 
brigade  inspector,  in  the  list  of  per- 
sons whose  fines  have  not  been  re- 
mitted; his  case  is  to  be  considered 
as  having  been  before  the  court,  and 
a  judgment  pronounced  upon  it;  and 
it  being  matter  within  their  juris- 
diction, their  sentence  is  conclusive. 

Ibid. 

15.  A  wan-ant  directed  by  the  brigade 
inspector  to  a  constable,  command- 
ing him  to  levy  the  fine  for  non-at- 
tendance at  parade,  on  the  goods 
and  chattels  of  the  delinquent,  and 
for  want  of  such  goods  and  chattels, 
to  take  his  body  and  convey  him  to 
prison,  there  to  be  kept,  until  the 

jftne  and  costs  are  paid,  is  bad;  the 
23d  section  of  the  act  of  the  28th  of 
March,  1814,  only  authorizing  in 
such  cases,  an  imprisonment  for  not 
less  than  one,  or  more  than  two 
months,  at  the  discretion  of  the  field 
officers  of  the  regiment,  to  which 
the  delinquent  belongs.  Ibid. 

16.  It  seems,  that  if  the  field  officers 
of  the  regiment,  before  any  war- 
rants are  issued,  were  to  determine 
the  period  of  imprisonment  in  the 
case  of  each  delinquent,  a  warrant 
commanding  a  constable  to  levy  on 
property  if  to  be  found,  but,  if  not, 
to  imprison  the  delinquent  for  the 
time  directed  by  the  field  officers, 
with  a  recital  that  the  said  officers 
had,  in  pursuance  of  the  act  of  as- 
sembly, directed  the  imprisonment 
for  not  less  than  one,  or  more  than 
two  months,  at  the  discretion  of  the 
field  officers  of   the  regiment,  to 
which  the  delinquent  belongs.  Ibid. 

17.  It  seems,  that  if  the  field  officers 
of  the  regiment,  before  any  war- 
rants are  issued,  were  to  determine 
the  period  of  imprisonment  in  the 
case  of  each  delinquent,  a  warrant 
commanding  a  constable  to  levy  on 
property  if  to  be  found;  but,  if  not, 
to  imprison  the  delinquent  for  the 
time  directed  by  the  field  officers, 
with  a  recital  that  the  said  officei-s 
had,  in  pursuance  of  the  act  of  as- 
sembly, directed  the  imprisonment 
to  be  for  such  a  time,  would  be  good, 

Ibid. 
MILLS. 

Query,  As  to  the  principles  that  ought 
to  regulate  the  rights  of  mills  in  re- 
spect to  their  streams  of  water. 
Strickler  v.  Todd.  x.  63 
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MISDEMEANOUR. 
See  INDICTMENT,  42,  43. 

MISNOMER. 
•See  EJECTMENT,  12. 

MISTAKE. 
See  RELEASE,  8. 

MONEY. 

See  EXECUTORY  DEVISE.     LEGA- 
CY, 18,  19,  20. 

MONEY  HAD  AND  RECEIVED. 

See  ACTION,  31,  32.     ADMINIS- 
TRATOR, 6. 

1.  A  purchaser  of  real  estate,  cannot 
recover  back  the  purchase  money, 
in  an  action  for  money  had  and  re- 
ceived, in  case  the  title  proves  de- ! 
fective,  unless  there  be  fraud  or ! 
warranty.    Dorsey  \\  Jackman. 

i.  42 ' 

2.  Between  the  sale  of  goods  and  of 
land,  there  is  a  marked  distinction. 
In  the  former,  the  law  implies  a 
warranty  of  title,  but  not  in  the  lat- 
ter, i.  42 

3.  Query,  Whether  the  purchaser  of 
land  can  have  relief,  in  case  the  de- 
fect of  title  is  discovered  before  the 
payment  of  the  purchase  money. 

i.  42 

4.  Where  it  is  a  question,  whether  a 
sum  of  money  in  the  hands  of  the 
defendant,  belonging  to  A.,  has  been 
appropriated  by  A.  to  the  plaintiff', 
or  to  H.,  evidence,  that  B.  told  the 
defendant  that  he  claimed  the  mo- 
ney for  his  clients  and  should  look 
to  him  for  it,  is  admissible  on  a  count 
for  money  had  and  received.    Wolf 
v.  Wyeth.  xi.  149 

MONTH. 

By  the  word  month,  in  an  act  of  as- 
sembly, a  calendar  month  is  intend- 
ed. Moore  v.  Houston.  iii.  169 

MORE  OR  LESS. 
See  OVERPLUS. 

MORTGAGE. 

£e«  DAMAGES,  3,  4.  EJECTMENT, 
66,^67,  68,  69,  71.  EVIDENCE, 
174.  EXECUTION,  19,  20,  25, 
26,  27,  28.  FRAUD,  2.  JUDG- 
MENT, 13,  37,  38.  LEVAR!  FA- 
CIAS. LIEN,  1,  2.  NOTICE,  4, 
5.  PAYMENT  WITH  LEAVE,  3. 
PROCESS,  1,  2.  PROMISSORY 
NOTE,  12.  RELEASE,  4,  5. 
SCIRE  FACIAS,  1,  10,  13.  SHE- 
VOL.  xr.  3  F 


RIFF'S   SALE,    19.       USURIOUS 
CONTRACT,  1.     WAGES,  2. 

1.  In  a  scire  facias  suit  upon  a  mort- 
gage, the   mortgagor  may  give  in 
evidence,  that  part  of  the  mortgaged 
premises  had  been  evicted  by  a  title 
paramount  to  that  of  the  plaintiff. 
Steinhauer  v.  Wit  man.  i.  438 

2.  A.  on  the  19th  September,  1815, 
to  secure  two  creditors,  executed  to 
them  a  mortgage  of  the  bark  and 
tools  in  his  tan  yard,  and  of  his  skins 
and  leather  unfinished  in  bark  and 
vats  for  tanning,  and  provided  that 
the  mortgagor  should   continue  in 
possession  for  the  purpose  of  work- 
ing, tanning  and  finishing  the  same. 
The  mortgage  was  not  recorded, 
and  the  property  remained  in  the 
possession  of  A.  who  was  a  tanner, 
and  he  continued  to  work  the  lea- 
ther in  tanning  and  to  use  for  that 
pui-pose  the  tools  and  bark.     No 
.symbolical  delivery  took  place,  nor 
was  there  any  schedule,  inventory, 
or  appraisement  of  the    property 
mortgaged:  held  that  the  mortga- 
gor's continuing  in  possession,  under 
the  circumstances  of  the  transaction, 
was    fraudulent  fier  se,    and   void 
against    a  bona  Jide  creditor  who 
without  notice  levied  an  execution  in 
the  spring  of  1816.  Cioiy  v.  Woods. 

v.  275 

3.  Mortgagor  and   mortgagee  enter 
into  articles  of  agreement  for  the 
sale  of  the  mortgaged  premises  and 
the  mortgagee  goes  into  possession, 
but  before  the  execution  of  a  deed, 
the  mortgagor  leaves  the  country; 
if  the  mortgagee  afterwards  issue  a 
scare  facias  on  the  mortgage,  it  is 
no  relinquishment  of  his  title  under 
the  articles,  though  accompanied  by 
declarations  to  third  persons  (which 
did  not  appear  to  have  come  to  the 
knowledge  of  one  who  has  subse- 
quently purchased  of  the  mortga- 
gor,) that  he  held  under  the  mort- 
gage.   Plumcr  v.    Robertson    and 
another.  vi.  179 

4.  A  mortgage  not  duly  recorded,  is 
not  a  lien  on  land  against  a  subse- 
quent  judgment  creditor.    Semfile 
v.  fiurd.  vii.  286 

5.  If  a  bond  and  warrant  of  attorney  are 
given,    accompanying  a  mortgage, 
a  sale  of  land  under  ^.  fieri  facias  and 
venditioni  issued  on  the  judgment 
entered  up  under  the  warrant,  avoids 
a  lease  made  by  the  mortgagor  af- 
ter the  mortgage  but  before  the  entry 
of  the  judgment  on  the  warrant. 
JlPCallv,  Lenox,  ix.  302 
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6.  A  deed  accompanied  with  a  writ- 
'  ten  agreement  between  the  parties 

of  the  same  date,  reciting  that  the 
deed  was  made  for  a  certain  sum 
due  from  the  grantor  to  the  grantee, 
or  for  securing  the  payment  there- 
of, and  stipulating  that  the  grantee 
will  not  sell  or  mortgage  the  pro- 
perty for  three  years  and  three 
months,  and  will  then  deliver  up  the 
deed  to  the  grantor,  if  the  money  is 
paid  by  instalments  within  that  time, 
and  providing  that  if  either  party 
die,  or  the  premises  must  be  sold 
within  that  time,  and  more  than  the 
sum  due,  and  interest  are  obtained 
the  surplus  shall  go  to  the  grantor, 
but  if  less  the  grantor  shall  supply 
the  deficiency,  is  a  mortgage.  Stoe- 
•ver  v.  Stoever.  ix.  434 

7.  If  however,  the  money  is  equal  to 
the  value  of  the  premises,  and  the 
time  fixed  elapses  without  payment, 
and  the  grantee  brings  ejectment, 
on  which  a  judgment  is  entered  by 
agreement  stipulating,  that  in  case 
or  repayment  by  a  certain  day,  the 
property  shall  remain  in  the  defend- 
ant, otherwise  a  writ  of  habere  fa- 
cias fiossessionem  to  issue,  and  the 
rents  of  the  interval  to  be  paid  to 
plaintiff,    and  default  of  payment 
being  made,  a  writ  issue,  on  which 
possession  is  delivered  to  the  gran- 
tee, who  retains  it  and  makes  im- 
provements,  the  gi-antor  acquies- 
cing by  silence,  and  becoming  insol- 
vent, and  making  no  return  of  the 
premises  as  his  property,  the  gran- 
tee is  entitled  to  the  premises.  Stoe- 
•ver  v.  Stoevcr.  ix.  434 

8.  But  parol  evidence  is  admissible  on 
behalf  of  the  plaintiff  suing  for  the 
use  of  his  creditors,  to  show  a  pro- 
longation of  the  time  of  redemption, 
and  to  rebut  the  presumption  of  ac- 
quiescence, by  the  declaration  of  the 
grantee,    that  he  intended  after  a 
sale,  to  pay  the  surplus  to  the  cre- 
ditors or  children  of  the  grantor. 

Ibid. 

9.  On  a  mortgage  of  the  land  with  au- 
thority to  the  mortgagee  to  sell  after 
a  certain  time,  and  to  pay  the  sur- 
plus,  if  any,  after  satisfying  the  debt 
to  the  mortgagor,  if  there  is-  no  co- 
venant or  special  agreement  to  pay, 
indebitatus  assumfisit\\es  for  money 
had    and    received  for    a   surplus 
arising  from  the  sale.  Ibid. 

10.  If  the  question,  whether  mortgage 
or  not  depends  solely  on  writings, 
parol  evidence  is  inadmissible;  but 
af  it  be  admitted,  and  the  question 


depends  partly  on  that  evidence,  it 
should  be  left  to  the  jury,  whether 
it  was  a  mortgage  or  not.  Ibid. 

11.  On  the  1st  of  May,  1807,  A.  exe- 
cuted a  mortgage  to  B.  which  was 
duly   recorded.     On   the    14th  of 
March,  1815,  C.  entered  judgment 
against  A.  for  2000  dollars,  by  virtue 
of  a  warrant  of  attorney  for  that  pur- 
pose.   There  was  some  evidence  of 
a  parol  agreement  that  C.  was  not 
to  enter  up  judgment  until  a  certain 
time,  which  had  not  expired  when 
the  judgment  was  entered,  and  with- 
in which    conveyance   hereinafter 
mentioned  was  made.     On  the  17th 
March,  1815,  A.  conveyed  the  mort- 
gaged premises  to  D.  for  the  consi- 
deration of  2800  dollars,  2300   of 
which  he  paid,  and  agreed  to  pay 

B.  the  mortgagee  500  dollars,  the 
balance  then  due  on  the  mortgage, 
and  to  lift  the  mortgage.     D.  in  his 
lifetime  paid  part  ot    the  balance, 
and  the  1'esidue  was  paid  after  his 
death,  by  his  executors,  to  whom 
an  assignment  of  the  mortgage  was 
executed  on  the  23d  of  September, 
1818.     The  premises  were  levied 
on  and  condemned  under  a  Ji.  fa. 
returnable  to  August  Term,  1818, 
issued  by  C.  the  judgment  creditor, 
and  afterward  sold  by  the  sheriff  to 

C.  Held,  that  D.  was  not  entitled 
to  receive  out  of  the  purchase  mo- 
ney, the  balance  due  upon  the  mort- 
gage, at  the  time  of  the  conveyance 
to  him,  but  that  C.  was  entitled  to 
retain  it.  Anderson  et  al.  Executors 
of  Porter,  v.  JVeff.  xi.  208 

12.  In    ejectment    by  a    mortgagee 
against  a  judgment  creditor  of  the 
mortgagor,  who    bought  the  land 
under  a  sale  on  his  judgment,  evi- 
dence is  admissible  that  the  defend- 
ant was  present  at  the  sale,  knew 
of  plaintiff's  mortgage  (which  was 
given  before  the  judgment  though 
not  recorded  till  after,)  and  that  the 
sheriff  expressly  sold  the  land  sub- 
ject to  the  mortgage.  Muse  v.  I_,et- 
terman.  xiii.  167 

13.  A  debtor  may  prefer  a  creditor, 
by  giving  him  a  mortgage:  and  the 
ante-dating  such  mortgage  cannot 
affect  the  creditor  who  wasnot  privy 
to  it. 

Though  a  mortgagee  give  notice  of  his 
mortgage,  by  advertisement,  at  the 
time  of  a  sheriff's  sale  of  the  land, 
under  the  judgments  of  other  credi- 
tors, this  does  not  estop  him  from 
claiming  the  proceeds  of  such  salt- 
xiii.  227 
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14.  In  a  scrre  facias  on  a  mortgage, 
the  mortgagor  may  give  in  evidence 
the  admissions  of  the  mortgagee,  af- 
ter the  mortgage  was  given,  that  it 
was  for  more  money  than  the  mort- 
gagor had  received,  part  only  of  the 
sum  mentioned  being  paid.  Mackey 
v.  lirownfield.  xiii.  239 

15.  The  objection  that  a  bond  and  war- 
rant were  usurious,  cannot  be  taken 
to  a  scire  facias  on  the  judgment 
confessed  on  the  warrant.  Lytle  v. 
Williams.  xv.  135 

16.  Under  an    agreement    between 
mortgagor  and  mortgagee,  that  the 
latter  shall  go  into  possession  and  re- 
ceive the  rents,  and  apply  them  to 
the  payment  of  the  debt,  he  is  en- 
titled to  an  allowance  for  payment 
of  taxes,  ground  rent,  and  necessary 
repairs.  Ibid, 

MORTGAGEE. 
See  MORTGAGE.  NOTICE,  4. 

MOURNING. 

See  EXECUTORS  AND  ADMINISTRA- 
TORS, 25. 

MOYAMENSING. 
Sec  ROADS,  9.    WITNESS,  TO. 

NAVIGABLE  STREAMS. 

1.  An  act  permitting  the  owners  of 
lands,  adjoining  any  navigable 
stream  of  water,  declared  by  law  a 
public  highway,  to  erect  dams,  and 
prescribing  a  special  proceeding, 
for  injury  to  the  navigation,  compre- 
hends a  stream  declared  a  public 
highway,  after  the  passage  of  the 
act;  especially  if  the  summary  re- 
medy given  to  persons  who  sustain 
damage,  is  extended  by  the  act  to 
streams  thereafter  declared  public 
highways.  Broivn  v.  The  Common- 
toealth.  iii.  273 

NEGROES  AND  MULAT- 


See  SERVANT.   SI.AVK. 

1.  If  it  docs  not  appear  on  the  face  of 
the  registry  of  a  ne'^ro  child,  under 
the  act  of  29th  Marrf*  1783,  whe- 
ther or  not  it  was  made  within  six 
months  from  the  birth  of  the  child, 
the  registry  is  not  good.     Query, 
Whether  such  defect  may  be  sup- 
plied by  a  parol  proof?  Common- 
montoealth  v.  Craig.  i.  23 

2.  Where  a  negro  claims  freedom  un- 
der his  mother,    who   was  manu- 
mitted by  will,  it  is  not  evidence 
against  him,  that  the  petition  of  his 


grandmother,  who  claimed  to  have 
been  manumitted  by  the  same  will, 
had  been  flismissed  by  the  general 
court  of  Maryland.  Wood  v.  Negro 
Stefi/ien.  i.  175 

3.  In  the  registry  of  a  slave,  under 
the  act  of  1st  of  March,  1780,  it  is 
not  necessary,  that  it  should  have 
been  set  forth,  whether  the  person 
registered,  were  a  slave  for  life,  or 
servant,  till  thirty -one  years  of  age. 
Wilson  \.  Belinda.  iii.  396 

4.  But  it  is  necessary,  that  the  sex 
should  be   expressly    stated,    and 
though  the  name  be  such  as  might 
imply  the  sex,  it  does  not  cure  this 
defect.  Ibid. 

5.  It  is  not  necessary  for  the  person 
registering  a  slave,  to  set  forth  the 
town  or  county  in  which  he    re- 
sides; it  is  sufficient,  if  the  slave  be 
registered  in  the  county  where  the 
owner  resides.  Ibid. 

6.  If  the  registry  does  not  state  the 
occupation  of  the  owner  of  a  slave, 
parol  evidence   may  be   given   to 
show  he  had  none.  Ibid. 

7.  A  negro  or  mulatto  servant,  who 
binds  nimself  in  another  state  to 
serve  his  master  until  the  age  of 
twenty-eight  years,  in  consideration 
of  manumission,  and  is  brought  into 
Pennsylvania  to  reside,  cannot  be 
removed  out  of  the  state  without 
his  consent,  although  the  indenture 
contain  a  covenant  to  serve  his  mas- 
ter in  Pennsylvania,  or  any  other 
state;  such  a  covenant  is  void;  nor 
can  his  master  imprison  him,  in  or- 
der to  compel   his    consent.     The 
Commonwealth  v.  Greason.   iv.  425 

8.  A  return  of  a  mulatto  child  under 
the  4th  section  of  the  act  of  the 
29th    of  March,    1788,    as  "born 
about  the  15th  of  November,  1780," 
is  a  good  return,  where  it  sufficient- 
ly appears  that  the  entry  and  oath 
of  the  registry  were  made  by  the 
owner  of  the  mother. 

Though  the  sex  of  the  child  and  oc- 
cupation of  the  owner  were  omitted 
in  the  return,  yet  if  they  are  stated 
in  the  registry  by  the  clerk,  the  de- 
fect is  cured.  Stiles  v.  Nelly,  x.  366 

9.  Where  the    registry  of   a    negro 
child  under  the  act  of  the  29th  of 
March,  1788,  does  not  state  the  oc- 
cupation of  the  master,  parol  proof 
may  be  given,  that  he  had  no  occu- 
pation at  the  time  of  registry.  But, 
if  the  evidence  leave  that  fact  in 
doubt,  the   registry   is   not   good. 
Tlie  Commonweal™  v,  Barker. 
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NEUTRAL. 
See  INSURANCE,  13. 

NEW  JERSEY, 

It  seems,  that  the  cove  opposite  the 
mouth  of  Maurice's  river,  is  within 
the  jurisdiction  of  the  state  of  New 
Jersey, p\\A  forms  part  of  the  county 
of  Cumberland,  Kean  v.  Rice. 

xii.  203 

NEW  TRIAL. 
See  DAMAGES,  2. 

1.  If  a  court,  before  which  a  habeas 
corpus  is  depending,  direct  an  issue 
for  the  trial  of  facts,  it  retains  a  su- 
perintending authority  over  the  ver- 
dict, and  may  order  a  new  trial. 
Graham  v.  Graham.  i.  330 

2.  Unless  the   judge  who   tries   the 
cause  is  dissatisfied  with  the  verdict, 
it  must  be  a  very  clear  case  that 
would  induce  the  court  to  order  a 
new   trial   upon   matters   of  fact. 
J.Mtlloio  v.    The   Union  'Insurance 
Company.  ii.  119 

3.  A  motion  for  a  new  trial,  is  an  ap- 
peal to  the  discretion  of  the  court. 
Unless  injustice  be  done,  a  new  trial 
should  not  be  granted.   The   Com- 
monwealth v.  Eberle.  iii.  9 

4.  The  court  will  not  grant  a  new 
trial  on  a  point  not  made  at  the  trial; 
unless  the  party  moving  for  a  new 
trial,  would  be  without  remedy,  if 
the  verdict  should  stand.  Peters  v. 
The  Phoenix  Insurance  Company. 

iii.  25 

5-  The  court  will  not  grant  a  new 
trial,  on  the  ground  of  a  claim, 
which  the  party  might  have  brought 
forward  at  the  trial,  but  did  not. 
M'Dermott  v.  Tfte  United  States 
Insurance  Company.  iii.  604 

6.  The  court  possesses  the  power  of 
setting  aside  verdicts,  where  dispro- 
portionate and  enormous  damages 
nave  been  given;  but  it  must  be  a 
rank  case,  ro  exercise  that  power. 
Therefore  in  an  action  for  the  mali- 
cious abuse  of  process,  the  court  re- 
fused to  award  a  new  trial  where 
all  the  facts  and  circumstances  were 
fairly  submitted    to    the  jury,  al- 
though   they    considered    the    da- 
mages unnecessarily  high.  So?nmer 
v.  Wilt.  iv.  19 

7.  It  is  incumbent  on  a  party  who 
moves  for  a'new  trial  on  the  ground 
of  newly  discovered  evidence,  to  sa- 
tisfy the  court,  1st,  that  it  came  to 
his  knowledge  since  the  trial;  2d, 
that  it  was  not  owing  to  want  of  due 


diligence  that  it  did  not  come  soon- 
er: 3d,  that  if  a  new  trial  were 
granted,  a  different  verdict  would 
probably  take  place.  Moore  v.  The 
Philadelphia  Bank.  v.  41 

8.  The  judge  before  whom  the  cause 
was  tried  at  Nisi  Prius,  having  de- 
clared that,  in  his  opinion,  the  ver- 
dict was  greatly  against  the  evidence 
and  the  justice  of  the  case,  the  court 
granted  a   new   trial.    Pringle  v- 
Gaw.  vi.  298 

9.  The  jury  having  presumed  the  ex- 
istence of  a  record  on  very  slight 
grounds,  and  contrary  to  the  opinion 
of  the  judge  who  tried  the  cause, 
the  court  set  aside  their  verdict. 
Willing'  and  others  v.  jBroton. 

vii.  457 

10.  A  new  trial  will  be  granted,  if  the 
verdict  is  for  the  plaintiff,  and  it  ap- 
pears by  the  affidavit  of  one  of  the 
jurors,  that  after  the  jury  had  re- 
ceived the  charge  of  the  court,  and 
retired  to  consider  of  their  verdict, 
the  foreman  of  the  jury   declared 
that  the  plaintiff  had  satisfied  him 
with  regard  to  a  difficulty  in  the 
plaintiff's  account,  in  a  conversation 
he  had  with  him  out  of  court,  after 
the  jury  had  been  sworn.  Ritshk  v. 
Holbrook.  vii.  458 

11.  New  trial  granted  for  excessive 
damages  in  an    action  of  trespass 
against  the  sheriff.  Kuhn  v  JVort/i. 

x.  399 

NON  EST  FACTUM. 
See  PLEADING,  20,  37. 

NON  EST  INVENTUS. 
See  PLEADING,  7,  8,  9.  SHERIFF, 

22. 

NON  PROS. 
See  EJECTMENT,  26. 

1.  The  operation  of  the  rule  of  this 
court,  of  September  the  15th,  1801, 
directing  the  prothonotary  to  enter 
a  non  pros,  as  a  matter  of  course, 
unless  a  declaration  be  filed  within 
twelve  months  from  the  first  day  of 
the  term  to  which  the  original  pro- 
cess   is  returnable,    is    suspended 
while  a  cajise  is  before  arbitrators 
under  the  act  of  the  20th  of  March, 
1810:  and  upon  an  appeal  the  rule 
does  not  run  from  the  first  day  of 
the  term,  without  deducting  the  pe- 
riod during  which  the  cause  was 
out  of  court.  M'Call  v.  Crousillat. 

ii.  167 

2.  Query,  Whether  the  twelve  months 
should  not  be  computed  from  the 
time  of  entering  the  appeal?  ii.  167 
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NONSUIT. 

1.  A  judge  of  A'iai  Prius  is  not  autho- 
rized to  order  a  nonsuit  for  the  nun- 
production  of  papers,  under  the  act 
of  the    2rth    of   February,    17'J8. 
The  order  must  be  made  by  the 
court  in  bank.  M'Dermott  v.'Unt- 
ted  States  Insurance  Comfiany. 

\.  357 

2.  The  court  cannot  compel  a  plain- 
tiff, who  has  given  evidence  in  sup- 
port of  his  case,  to  suffer  a  nonsuit. 
Irving  v.  Taggart.  i.  360 

3.  The  court  cannot,  after  reserving  a 
point  and  verdict  for  the  plaintiff, 
order  a  nonsuit,  Jones  v.  Hughes. 

v.  299 

NOTARY  PUBLIC. 
See  EVIDF.NCK,  151,  254,  269. 

1.  The  certificate  of  a  notary  public, 
under  his  notarial  seal,  is  firima  fa- 
cie evidence,  that  the  person  who 
uses  it  and  signs  the  certificate  is  a 
notary,  commissioned  by  the  gover- 
nor. Jlrwn  v.  Phtiadclfilria  Bank. 

vi.  484 

2.  A  notarial  protest  Is  evidence  of 
notice  to  the  indorser  of  a  promis- 
sory note  of  non-paymant   by  the 
drawer.  Ibid. 

3.  A  notary  public  may  be  compelled 
to  testify  against  the  truth  of  his 
certificate  of   protest.    Parry  and 
Co.  v.  Almond.  xii.  284 

NOTICE. 

See  ARBITRATION,  29,  38.  AS- 
SIGNMENT, 2.  ASSUMPSIT,  31. 
BILL  OF  EXCHANGE.  2.  BOOKS 
AND  "WRITINGS,  5.  EQUITY,  1. 
EVIDENCE,  46, 92,  226,  360.  DE- 
POSITION, 9,  10,  11,  14,  16,  17. 
INSOLVENT  LAWS,  2.  JUSTICE, 
20,  37,  42.  PAROL  EVIDENCE, 
10.  PRACTICE,  19.  PROMIS- 
SORY NOTE,  2,  3,  9,  13,  17. 
SHERIFF,  9.  SHERIFF'S  SALE, 
7.  TRUST,  3. 

1.  Query,  Whether  in  general  posses- 
sion is  notice  of  a  claim.  Covert  v. 
Invin.  iii.  283 

'2.  But  if  there  is  a  sale  of  land  by  the 
sheriff,  as  the  property  of  A. ;  and 
B.,  who  is  in  possession,  stands  by, 
knowing  that  he  is  represented,  as 
the  tenant  of  A. ,  and  does  not  con- 
tradict it,  he  cannot  afterwards  con- 
test the  title  of  A.  with  the  purcha- 
ser, fad. 

3.  Constructive  notice  is  matter  of 
law  for  the  decision  of  the  court. 


but  if  the  court  leave  it  to  the  jury 
to  decide,  whether  the  defendant 
had  received  notice  actual  or  con- 
structive, and  at  the  same  time  in- 
form them  that  notorious  possession 
is  constructive  notice,  it  is  not  error. 
(i'jnzalus  and  another  v.  Hoover 
and  mother.  \i.  118 

4.  If  a'mortgagee,  whose  mortgage  is 
recorded,    enter    into    articles    of 
agreement  for  the  purchase  of  the 
mortgaged  estate  and  go  into  posses- 
without  recording  the  articles,  such 
possession  is  not  notice  to  a  purcha- 
ser, of  the  mortgagee's  title  under 
the  articles;  even  where  there  is  a 
rumour  of  his  purchase  in  the  neigh- 
bourhood.   Jf  it  be  left  as  a  circum- 
stance to  the  jury  they  should  be 
told,  that  it  is  not,  ijisbfactof  legal 
presumption  of  notice.     Plumer  v. 
Robertson  and  another.          vi.  179 

5.  Where  the  defendant  is  merely  a 
stake-holder,  and  the  suit  is  institu- 
ted by  agreement,  to  try  the  right  of 
the  plaintiff  or  a  third  person,  to  mo- 
ney in  the  defendant's  hands,  notice 
of  taking  a  deposition  on  behalf  of 
the  plaintiff,  should  be  given  to  such 
third  person;  a  notice  to  the  defend- 
ant is  not  sufficient.     Nicholson  v. 
Eichelberger.  vi.  546 

6.  If  a  rule  of  reference  does  not 
state  the  time  and  place  of  meeting, 
or  the  notice  to  be  given,  the  court 
will  set  aside  the  report,  if  reasona- 
ble notice  be  not  given,  or  if  it  be 
shown  that  no  notice  was  given  of  a 
particular  meeting;  but  these  excep- 
tions, being  founded  in  fact,  are  not 
p^-oper  for  the  decision  of  a  court 
of  error.  Herman  v.  Freeman,  viii.  9 

7.  Where  a  suit  has  been  marked  to 
the  use  of  another,  notice  to  tht- 
plaintiff  on  the  record,  of  the  time 
and  place  of  taking  a  deposition,  is 
sufficient,  where  he  has  always  ap- 
peared in  the  suit,  either  as  party  or 
agent.  Richter  v.  Selin.       viii.  425 

8.  Where  the  executors  were  defend- 
ants, who  had  been  notified  on  a  for- 
mer trial  between  the  parties,  to 
produce  a  paper,  and  on  the  present 
trial,  one  of  them  had  been  notified, 
who  swore  that  he  had  made  inquiry 
of  the  other  members  of  the  family, 
and  diligent  search  had  been  made 
and  the  paper  could  not  be  found, 
and  the  deed  of  the  testator,  under 
which  the  plaintiff  claimed,  referred 
to  the  paper,  the  notice  was  held 
sufficient.  Patton  v.  Gold&borough. 

ix.  47 
?.    Possession  of  land  is  alwavs  con- 
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structive  notice  of  the  actual  title  of 
the  person  in  possession.  Harris  v. 
Bell.  x.  39 

10.  In  a  feigned  issue  to  tiy  the  va- 
lidity of  a  judgment  assigned  to  the 
plaintiff,  entered  by  warrant  of  at- 
torney upon  a  bond,  it  is  not  error  to  [ 
charge  the  jury,  that  if  the  person, 
who  at  the  time  was  the  proprietor  of 
the  bond,  after  having  entered  judg- 
ment upon  it,  had  agreed  not  to  enter 
judgment, and  declai-ed  to  the  obligor 
that  no  judgment  had  been  entered, 
the  effect  of  such  agreement  and  de- 
claration would  be,  to  render  the 
judgment  null  and  void,  and  that  it 
would  be  a  fraud  to  proceed  on  the 
judgment  under  such  circumstances; 
provided  the  assignee  had  notice  of 
such  agreement  before  the  assign- 
ment. Kellogg  v.  Kramer,   xiv.  137 

11.  But  it  is  not  necessary,  in  order 
to  be  be  affected  by  the  agreement, 
that  the  assignee  should  have  notice 
on  record,  or  even  in  writing.    Ibid. 

12.  Notice   in   any  way  is  sufficient, 
provided  it  be  full,  and  such  as  could 
leave  the  party   in  no  reasonable 
doubt.  Ibid. 

13.  If  the  warrantor  on  notice  by  the 
vendee  to  come  in  and  defend  the  ti- 
tle, neglects  to  do  so,  the  verdict  is 
conclusive    against    him.      If  the 
vendee  does  not  give  notice,  but  de- 
fends, he  cannot  recover  his  coun- 
sel fees,  and  his  own  expenses,  un- 
less in  case  of  absence  of  the  warran- 
tor, or  fraud.   Fuliveiler  v.  Baugh- 
er.  xv.  45 

NOTICE  OF  SPECIAL  MAT- 
TER. 

See  EVIDENCE,  352,  353. 

NOTICE  TO  QUIT. 

See  EJECTMENT,  18,  19,  54.  LAND- 
LORD AND  TENANT,  12, 

NUISANCE. 

See  AUCTIONEER,  1,  2.  INDICT- 
MENT, 47. 

The  obstruction  of  a  highway  is  indict- 
able at  common  law,  and  not  under 
the  act  of  assembly  of  the  6th  of 
Jlfiril,  1802;  which  inflicts  an  addi- 
tional punishment  for  a  distinct  of- 
fence, viz:  for  not  removing  the 
nuisance  on  notice  from  the  super- 
visors of  the  township.  In  a  prose- 
cution, therefore,  for  running  a  fence 
across  a  public  road,  it  is  not  neces- 
sary to  prove  that  notice  to  remove 


by  the  supervisors  to  the  defendant. 
Kellcy  v.  The  Commonwealth, 

x.  345 

NUL  TIEL  RECORD. 
See  ERROR,  26.   PLEADING,  59. 

OATH  OF  OFFICE. 

See  TAXES,  11. 

OBLIGATION. 

See  BOND,  4,  5.  JUDGMENT,  50.  SHE- 
RIFF'S BOND, 

1.  The  receipt  of  the  obligee,  in  a  sin- 
gle bill,  given  to  the  obligor,  after  an 
equitable  assignment  by  the  obligee, 
who  had  not  the  bill  in  his  posses- 
sion, is  not  evidence,  in  a  suit  on  the 
bill,  in  the  name  of  the  obligee,  for 
the  use  of  the  assignee.    Morton  v. 
Morton.  xiii.  107 

2.  The  bond  to  be  given  by  the  insol- 
vent, under  the  1st  section  of  the  act 
of  the  28th  of  March,  1820,  is  to  be 
for  the  benefit  only  of  the  arresting 
creditor:  if  taken   for   the  use  of 
other  creditors,  it  is  void.     Cochran 
Macknight.  xiii.  190 

3.  An  indorsement  in  blank  by  the 

Eayee  of  a  sealed  bill  does  not  make 
i  m  liable  to  the  holder.     Folwell  v. 
Beaver,  xiii.  311 

Nor  is  such  indorser  liable  on  the 
ground  of  an  express  promise  to  pay 
by  his  offer  of  a  compromise,  or  si- 
lence when  demand  is  made,  or  any 
thing  short  of  a  clear  and  unequivo- 
cal promise.  Ibid. 

OFFICER. 

See  BANK,  4,  5.  FEES,  12.    PUBLIC 
OFFICER,  1,  2,  3. 

1.  An  officer  must  make  out  a  bill  of 
particulars,  if  demanded,  before  he 
can  maintain  an  action  for  his  fees; 
but  it  is  not  necessary  where  the 
party  knows  the  items,  and  objects 
to  them   in  toto.      Kiddle  v.    The 
County  of  Bedford.  vii.  386 

2.  A  county  treasurer  is  an  officer  em- 
braced within  the  8th  article  of  the 
constitution,  and  must  take  an  oath 
of  office;  and  he  cannot  sustain  a 
suit  to  recover  his  fees  as  such  offi- 
cer, where  he  has  not  taken  the 
oath,  and  there  is  no  acquiescence 
by  the  defendant.  Ibid. 

3.  It  seems,  as  respects  third  persons, 
a  person  acting  as  an  assessor  is  to 
be  considered  such,  although  he  has 
not  taken  the  oath  of  office.    Par- 
ker v.  Luffborough. 

OFFICES. 

See  JUSTICE  OF  THE  PEACE,  18. 


?t,  and  repair  the  damage,  was  given  !1.  The  office  of  Lazaretto  physician. 
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i  respect  to  the  power  of  re- 
moval, completely  subject  to  the 
controul  of  the  legislature.  The 
Commonwealth  v.  Sutherland. 

i'li.  145 

2.  There  are  matters  of  temporary 
and  local  concern,  which,  although 
comprehended  within  the  term  office 
have  not  been  thought  to  be  em- 
braced by  the   constitution   which 
gives  to  the  governor  the  power  of 
appointing  offices  established  by  law. 

Ibid. 

3.  An  act  of  assembly  declaring,  that 
an  officer  may  be  removed,  on  the 
application     of     certain    persons, 
means,  that  he  shall  not  be  removed 
without  such  request.  Ibid. 

4.  When  a  law  providing  for  the  ap- 
pointment of  officers  by  the  govern- 
or, and  limited  to  a  period  of  years, 
is  continued  by  a  subsequent  law, 
inducing  a  belief,  that  the  legislature 
contemplated  taking  away  the  pow- 
er of  appointment  from  the  govern- 
or,    and     especially,    if    material 
changes  are  made  in  the  first  law. 

Ibid. 

5.  The  power  of  appointing  to,  and 
removing  from  the  office  of  inspect- 
or of  salt  provisions  for  the  citv, 
county,  and  port  of  Philadelphia,  'is 
vested  in  the  governor.     Common- 
wealth v.  Sunnier.  v.  451 

6.  The  tenure  of  ministerial  offices  in 
general  is  during  pleasure,  unless 
the  law  establishing  the  office,  order 
it  otherwise.  Ibid. 

OFFICIAL  BOND. 
See  BANKS,  18,  19,  22. 

1.  The  remedy  given  by  the  act  of  the 
5th  of  7l/flrc/!,l1790,  upon  a  sheriff's 
official  bond,   is  not  cumulative  to 
that  of  the  act  of  the  27th  of  March, 
1713,  but    precludes  a  pi-oceeding 
under  that  act.     Xhaeffer  v.  Jack. 

xiv.  426 

2.  An  action  rnnnot  be  maintained  on 
a  sheriff's  official  bond,  taken  under 
the  act  of  the  28th  of  March,  1803, 
in  the  name  of  the  Commonwealth 
alone,  for  any  injury  done  to  an  in- 
dividual, by  the  official  misconduct 
of  the  sheriff:   nor  can    the   court 
before  which  the  cause  is  tried,  per- 
mit the  declaration  to  be  amended, 
by  the  introduction  of  the  name  of 
the  individual,  as  a  party,  so  as  to 
make  it  a  suit  for  his  use.     Dunn 
v.  The  Commonwealth.        xiv.  431 

3.  A  certified  copy  of  a  sheriff's  offi- 
cial bond  is  not  evidence,  if  it  docs 
not  appear  to  have  been  taken  by  the 


Recorder  of  Deeds,  in  the  manner 
prescribed  by  law.  Ibid. 

ORDER. 

See  PAYMENT,  2. 

ORDER  OF  COURT. 

See  BOOKS  AND  WRITINGS,  1,  2,  3, 

4,  5. 

ORDER  OF  REMOVAL. 

1.  On  an  appeal  from  an  order  for  the 
removal  of  a  pauper,  by  two  alder- 
men, the  Mayor's  Court  may  in  pait 
quash  the  order,  and  in  part  confirm 
it.     Directors  of  the  Poor  of  Bucks 
county  v.  Guardians  of  the  Po^r  of 
Philadelphia.  i.  387 

2.  By  an  order  of  two  aldermen,  a  wo- 
man and  her  three  children  were 
removed     from     Philadelphia     to 
Bucks  county,  on  the  ground  of  their 
all  having  a  settlement  there.    The 
Mayor's  Court,  on  an  appeal,  were 
of  opinion,  that  the  mother  and  one 
child  had  a  settlement   in   Bucks. 
They  therefore  confirmed  the  order 
as  to  them.      The  other  children, 
being  under  the  age  of  seven  years, 
thev  ordered  to  be  sent  to  the  place 
of  their  mother's  settlement,  for  nur- 
ture only.     Held,  that  this  was  not 
an  original  order,  and  that  the  May- 
or's Court  had  a  right  to  make  it. 

i.  387 

3.  Where  children,  under  the  age  of 
seven  years,  are  sent  t'o  the  place  of 
their  mother's  settlement  for  nur- 
ture, the  expense  of  their  mainte- 
nance is  to  be  borne  by  the  place  from 
which  they  are  removed,  and  not  by 
that  to  which  they  are  sent     i.  387 

4.  It  is  not  necessary  that  the  order 
should  specify  the  age  to  which  the 
children  are  to  be  supported  in  the 
place  to  which  they  are  thus  re- 
moved, because  the  law  fixes  seven 
years  as  the  age  at  which  nurture 
ceases.  i.  387 

5.  \Yhere,  on  appeal,  an  order  of  re- 
moval is  in  part  confirmed,  and  in 
part  quashed,  neither  party  is  enti- 
tled to  costs.  i.  387 

G.  Query,  If  the  place  from  which 
children  are  removed  for  nurture, 
is  bound  to  give  security  for  their 
maintenance?  i.  38~ 

ORDINANCE. 
See  CONSTITUTION,  6. 

ORPHANS'  COURT.' 
See    ADMINISTRATION    ACCOUNT. 
1,3.     DEPOSITION.  4.      EJECT- 
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MENT,  40,  61.  EVIDENCE,  37, 
120,233,311,355.  EXECUTOR, 
1.  FEES,  10,  11.  FEIGNED  IS- 
SUE, 4.  INTEREST,  1.  LEGACY, 
10,  11,  12,  13,  14.  LIEN,  19. 
PAROL  EVIDENCE,  8.  PARTI- 
TION, 1,  2,  3,  4,  5.  RECOGNI- 
ZANCE, 3.  SCIRE  FACIAS,  6,  7,  8. 

1.  Evidence  may  be  given  of  a  sale, 
under  an  order   of  the    Orphans' 
Court,  on  the  petition  of  an  admin- 
istrator, without  producing  the  let- 
ters of  administration,  if  it  be  shown 
that  they  are  lost.     Huckle  v.  Phi- 
lifis.  ii.  4 

2.  It  is  not  necessary,  in  order  to  au- 
thorize such  sale,  that  the  adminis- 
trator should  have  first  settled  his 
administration  account.  ii.  4 

3.  But  it  seems  that,  if,  before  the  pur- 
chase money  is  paid,  such  account 
is  settled,  and  a  surplus  remains  in 
the  administrator's  hands,  after  pay- 
ing all  debts,  the  decree  would  not 
be  valid.  ii.  4 

4.  A  decree  of  sale,  on  the  ground  of 
maintenance  of  an  infant  child  only, 
after  former  sales  for  payment  of 
debts,  is  good.  ii.  4 

5.  The  Orphans'  Court  has  power  to 
oi*der  a  sale  of  real  estate,  for  pay- 
ment of  the  debts  of  the  intestate, 
tinder  the  act  of  the  1st  of  Ajiril, 
1814,  by  one  administrator  where 
there  are  several.    Biekle  v.  Young: 

iii.  234 

6.  Under  the  practice  of  the  Orphans' 
Court,  it  is  not  an  objection  to  an  in- 
quest, for  partition  of  an  intestate's 
estate,  granted  on  the  petition  of  one 
of  the  heirs,  -.hat  it  was  done  with- 
out notice  to  the  widow  or  other  chil- 
dren.    But  it  is  desirable,  that  they 
call  the  family  before  them,  prior 
to  the  awarding  of  an  inquest.     Re.T 
v.  Rex.  iii.  533 

7.  The  pendency  of  an  action  of  par- 
tition, is  no  objection  to  the  Orphans' 
Court  proceeding  to  have  partition 
made.  Ibid. 

8.  A  decree  of  the  Orphans'  Court 
refusing  to  confirm  an  inquisition  for 
the  partition  of  lands  under  the  in- 
testate law,  and  setting  aside  the 
proceedings,  in  consequence  of  the 
exhibition  of  a  paper,  purporting  to 
be  the  last  will  of  the  person  who  died 
seised,    the  validity  of  which  had 
not  been  tried  under  an  issue  di- 
rected by  the  Register's  Court,  was 
affirmed  by  this  court,  notwithstand- 
ing the  heirs  at  law  had  recovered  a 


moiety  of  the  land,  in  an  ejectment 
against  the  widow  who  claimed  the 
whole  under  the  asserted  will,  and 
parol  proof  was  given,  that  the  va- 
lidity of  the  will  was  directly  in  is- 
sue in  that  suit,  Sfiangler  v.  Ram- 
bler, iv.  192 

9.  When  the  estate  of  an  intestate  has 
been   valued,  in  the  manner  pre- 
scribed by  the  intestate  laws,  and 
the  husband  of  a  female  heir  agrees 
to  take  it  at  the  valuation,   the  Or- 
phans' Court  have  no  power  to  vest 
in  him,  for  his  own  use,  his  wife's 
share  of  the  estate;  and  if  the  court 
decree  the  estate  to  him  in  fee  on 
giving    recognizance  for  the    pay- 
ment of  the  sliares  of  the  other  heirs, 
the  decree  as  respects  his  wife's  pro- 
portion, is  void;  and  on  her  death, 
without  having  had  issue,  and  with- 
out having  done  any  thing  to  divest 
her  title,  her  share  descends  to  her 
heirs.     A  bonaf.de  purchaser,  for 
a  valuable  consideration  from  the 
husband  is  in  no  better  situation  than 
the  husband  himself.  It  seems,  how- 
ever, that  the  husband  may  hold, 
in  his  own  right,  those  parts  of  the 
estate  for  which  he  has  paid,  or  se- 
cured to  pay  the  appraised  value  to 
the  other  heirs.       Fogelsonger  v. 
Somerville  and  others.  vi.  167 

10.  An  order  of  confirmation  by  the 
Orphans'  Court,  of  a  report  of  audi- 
tors, on  the  final  settlement  of  a 
guardian's  account,  finding  a  balance 
due  from  the  wai'd  to  the  guardian, 
is  a  final  decree.     Case  of  John  Ri- 
chards, vi.  462 

11.  The  Orphans'  Couithave  no  pow- 
er to  decree  payment  of  a  balance 
from  a  ward  to  a  guardian,  on  the 
settlement  of  the  guardian's  account 
with  the  ward.  Ibid. 

The  truth  of  the  record  of  the  Or- 
phans' Court,  concerning  matters 
within  their  jurisdiction,  cannot  be 
disputed.  Selin  v.  Snyder.  vii.  166 

12.  Where  there  is  a  judgment  exist- 
ing against  an  intestate,  which  is 
found  by  auditors,  appointed  by  the 
Orphans'  Court  to  absorb  all  the  as- 
sets, neither  they  nor  the  Orphans' 
Court,  have  any  power  to  decide 
who  is  entitled  to  the  benefit  of  that 
judgment;  the  only  object  of  their 
appointment  is  to  make  a  division, 
firo  rata,  among  the  creditors,  in 
certain  cases  mentioned  in  the  act 
of  1794.     Byrne  v.  Walker,  vii.  483 

13.  Where  the  husband  of  a  daughter 
of  an  intestate  petititions  the  Or- 
phans' Court,  in  right  of  his  wife. 
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tor  a  partition  or  appraisement  of 
the  real  estate  of  the  intestate,  and 
agrees  to  take  it  at  the  appraised  va- 
lue, the  Court  have  no  right  to 
award  the  whole  estate  to  the  hus- 
band in  fee,  upon  his  paying  or  se- 
curing to  be  paid,  the  shares  of  the 
other  children.  With  respect  to 
the  shares  of  the.  other  children,  for 
which  he  was  paid,  the  title  is  in  him, 
but  with  respect  to  his  wife's  share, 
he  has  no  greater  interest,  than  in 
any  other  part  of  her  real  estate. 
Stoolfoos  and  others  v.  Jenkins  and 
wife.  viii.  167. 

14.  Where  the  Orphans'  Court  order 
the  real  estate  ot  an  intestate  to  the 
husband  of  a  female  heir,  on  his 
paying  to  the  other  heirs  their  res- 
pective shares  of  the  appraised  va- 
lue of  the  land,  the  record  of  the 
proceedings  of  the  Orphans'  Court, 
is  evidence  in  support  of  his  title. 
M'Cvllough  v.  Wallace  and  -ano- 
ther, Rxccutors.  viii.  181 

-  •"'.  \nd  if  the  husband  has  been  in 
possession  of  the  whole  of  the  land, 
under  a  decree  adjudging  the  whole 
to  him  in  fee,  he  may  after  the  death 
of  his  wife,  recover  the  whole  from 
a  person  who  has  entered  without  a 
better  title.  Kid. 

16.  •  An  order  by  the  Orphans'  Court 
for  the  sale  of  the  real  estate  of  an 
intestate,  does  not  convert  the  rcnl- 
ty  into  personalty:  until  an  actual 
sale,  confirmed  by  the  court,  the 
nature  of  the  estate  is  unchanged. 
Where,    therefore,  a   fenmle  heir 
dies,  after  the  order  is  granted,  but 
before  a  sale,  her  husband  is  not  en- 
titled, as  her  administrator,  to  the 
whole  of  her  share  of  the  money 
arising  from  the  sale.     He  is  only 
entiiled,  as  tenant  by  the  curtcsv", 
to  the  interest  of  it  during  his  life. 
Ferrre  and  other*  v.  The  Common- 
wealth, for  the  use  of  Elliott,  Admi- 
nistrator, &c.  viii.  162 

17.  It  seems  the  Orphans'  Court  can- 
not decree  the  payment  of  a  distri- 
butive share,  admitted  by  the  ad- 
ministrator to  be  in  his  hands,  where ; 
his  accounts  are  filed  in  the   regis- 
ter's office,  and  not  brought  into  the  i 
Orphans'  Court.     Flintham  v.  For-  \ 

sijttie.  ix.  ir,.;; 

18.  But  vherc  the  accounts  of  an  ad-  i 
ministrator  are  brought  into  the  Or- 1 
plnns'  Court,  it   may  decree  pay-  j 
ment  of  a  distributive  share  to  one 
heir,  -where  there  is  no  dispute  be- 
tween him  and  the  administrator  as 
to  the  balance  due  him,  although 

VOL.  xv. 


the  accounts  are,  on  the  application 
of  other  heirs,  depending  before  au- 
ditors. Ibid. 

19.  The  Orphans'  Court  cannot  de- 
cree payment  by  an  administrator  of 
the  costs  recovered  in  a  suit  brought 
against  him  by  an  heir  in  a  court  of 
common  law,  to  recover  his  distri- 
butive share.  Ibid. 

20.  The  Orphans'  Court  have  power 
to  open  and  re-examine  an  adminis- 
tration account,  at  any  time  during 
the  term  at  which  it  was  settled. 
Mftz's  Aiijieal.  xi.  204 

21.  Where  in  consequence  of  proceed- 
ings in  the  Orphans'  Court,  for  the 
valuation  and  partition  of  the  real 
estate  of  an  intestate,  a  part  of  it  is 
allotted  and  decreed  to  A.  the  hus- 
band of  a  daughter  of  the  intestate, 
in  right  of  his  wife,  upon  his  giving; 
a  mortgage  for  a  certain  sum  to  the 
other  children  of  the  intestate,  but 
no  such  mortgage  is  ever  given;  iu 
an  ejectment  by  another  daughter 
of  the  intestate,  for  her  share  of  the 
land  thus  allotted  to  A.,  the  defen- 
dant may  in  order  to  show  that  the 
whole  sum  for  which  A.  was  decreed 
to  give  a  mortgage  has  been  paid, 
give  in  evidence  payments  on  ac- 
count of  the  maintenance  and  edu- 
cation of  the  plaintiff  while  a  minor 
by  A.,  he  being  one  of  the  guardians, 
and  payments  to  her  husband,  after 
her  marriage.     Smith  v.    Scnddn-. 

xi.  325 

22.  But  declarations  by  the  husband 
of  the  plaintiff,  with  respect  to  tin: 
expenses  of  his  wife's  education  be- 
fore marriage,  are  not  evidence.  Ibid. 

23.  It  is  not  error  in  such  a  case,  to 
leave  it  to  the  jury  to  decide,  in  re- 
lation to  transactions  between  the 
husband  of  the  plaintiff  and  A.,  whe- 
ther any,  and  what  payments  have 
been  made,  telling  them  at  the  same 
time,  that  any  other  dealings  be- 
tween the  parties,  than  direct  pay- 
ments, ought  not  to  be  applied  to  the 
discharge  of  the  plaintiffs    claim, 
unless  so  understood  and  intended. 

'Ibid. 

24  Money  received  by  the  husband, 
of  the  plaintiff,  as  the  executor  of 
A.,  when  he  has  settled  no  adminis- 
tration account,  and  there  is  no  evi- 
dence of  any  act  of  the  executor,  in- 
dicating any  intention  to  separate 
any  part  of  the  money  received  by 
him  as  executor,  and  apply  it  to  the 
satisfaction  of  his  wife's  claim,  is  no 
payment  of  the  debt  due  in  right  oi 
the  wife:  and  the  court  ought  not  to 
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leave  it  to  the  jury,  to  infer  satisfac- 
tion of  the  plaintiff's  demand.  The 
jury  should  be  instructed,  that  as 
the  evidence  was  of  a  bare  receipt 
of  money  as  executor,  such  receipt 
did  not  in  law,  amount  to  payment 
of  the  money  due  to  the  plaintiff. 

Ibid, 

25.  Where  one  to  whom  the  real  es- 
tate of  an  intestate  is  allotted  and 
decreed  by  the  Orphans'  Court,  is 
oi-dered  to  give  a  mortgage  or  pay- 
ment of  the  money,  it  is  a  condi- 
tion  precedent,    without  the  per- 
formance of  which  no  estate  vests. 

Ibid. 

26.  Of  the  effect  of  a  decree  of  the  Or- 
phans' Court,  in  matters  within  its 
jurisdiction.     M'Phcrson  v.  Cunliff 
and  others.  xi.  422 

',  7.  The  father  of  the  plaintiff  in  eject- 
:-nt,  died  intestate  about  the  year 
1794,  seised  in  fee  of  a  vacant  lot,  in 
•  a  near  the  city  of  Pittsburg,  then  ot 
little  value.  He  had  emigrated 
from  Ireland  about  the  year  1783, 
where,  as  it  was  afterwards  disco- 
vered, he  had  left  a  wife  by  whom 
he  had  no  issue,  and  who  was  living 
at  the  time  the  ejectment  hei'eafter 
mentioned,  was  commenced.  In 
1785  or  6,  he  came  to  Pittsburg, 
bringing  with  him  the  plaintiff's  mo- 
ther, whom  he  called  his  wife,  and 
a  daughter  by  her,  and  in  that 
year,  whil£  they  cohabited  as  man 
and  wife,  the  plaintiff  was  born.  In 
the  year  1790,  the  plaintiff's  father 
purchased  the  lot  in  question  for  one 
hundred  pounds.  He  built  a  small 
log  house  upon  it,  in  which  he  re- 
sided with  the  plaintiff's  mother, 
and  the  two  children,  always  ac- 
knowledging her  as  his  wife,  and 
them  as  his  lawful  issue.  In  the  year 
1793,  he  separated  from  his  reputed 
wife,  and  after  putting  his  son,  the 
plaintiff,  out  to  board,  he  went  with 
a  cargo  down  the  Ohio,  leaving  the 
daughter  with  her  mother.  In  Feb- 
ruary, 179.5,  the  plaintiff's  mother 
and  another  person  took  out  letters 
of  administration  on  the  estate  of  the 
reputed  husband;  and  the  personal 
estate  being  small,  the  administra- 
tors presented  a  petition  to  the  Oi'- 
phans'  Court,  praying  an  order  for 
the  sale  of  a  moiety  of  the  above 
mentioned  lot,  for  the  payment  oi 
the  debts  of  the  intestate,  and  the 
maintenance  of  the  minor  children. 
The  order  was  granted,  in  pursu- 
ance of  which  a  sale  which  was  con- 
firmed by  the  court,  wa.s  made  oi 


one  fourth  of  the  lot  to  C.  and  D.  to 
whom  a  deed  was  made  the  10th  of 
September,    1795,    and    of   another 
fourth  to  E.  who  received  a  deed 
from  the  administrators  on  the  1st  of 
March,   1796.     This  sale  being  in- 
sufficient for  the  purposes  for  wnich 
it  was  made,  the  administrators  of 
the  9th  of  September,  1795,  obtain- 
ed a  second  order  for  the  sale  of  an- 
other fourth  of  the  property,  which 
was  accordingly  sold  to  F.,  to  whom 
on  the  sale  being  confirmed,  a  deed 
was  executed  on  the  4th  of  Februa- 
ry, 1796.  Before  any  sale  was  made 
an  inventory  was  filed,  but  no  writ- 
ten statement  of  the  debts  of  the  in- 
testate.    In  March,  1796,  an  admi- 
nistration account  was  settled,  and 
confirmed  by  the  court;  in  which 
the  administrators  charged  them- 
selves with  the  amount  of  the  inven- 
tory, with  a  small  debt  not  included 
in  it,  and  with  the  proceeds  of  the 
sale  of  the  three-fourths  of  the  lot 
which  had  been  sold,  and  prayed  a 
credit  for  the  payment  of  the  debts 
of  the  intestate,  for  the  expense  of 
maintaining  the  children,  and  for  the 
erection  of  a  building  on  the  fourth 
part,    which   had   been   reserved. 
There  was  a  small  balance  remain- 
ing in  the  hands  of  the  administra- 
tors on  the  first  sale,  which  was  ap- 
plied to  the  building  of  the  house  on 
the  part  which  was  reserved  for  the 
residence  of  the  family.     Guardians 
were  appointed    for    the  children 
of  the   intestate,  as  his  legitimate 
children.     On  those  parts  of  the  lot 
which  had  been  sold,  buildings  sup- 
posed to  have  cost  twenty  thousand 
dollars,  had  been  erected,  since  the 
sales;   and  on  the   part   reserved, 
there  had  been  built,  with  the  mo- 
ney arising  from  the  sales,  a  brick 
house  in  which  the  reputed  widow 
and  children  had  constantly  resided. 
The  defendants  derived  their  titles 
bonaf.de  from  the  purchasers,  and 
there  was  no  imputation  of  fraud, 
either  on  their  part  or  on  that  of  the 
administrators.  Nearly  twenty  years 
after  the  sales,  the  plaintiff,  having 
discovered  that  his  father  had  a  wife 
in  Ireland,  went  there,  and  obtained 
from  his  heirs,  in  consideration  of 
the  sum  of  seventy  pounds,  a  con- 
veyance, dated  the  4th  of  September, 
1815,  for  the  whole  lot;  to  recover 
which,  he  brought  an  ejectment  in 
August  term,  1 8 16.     Held,  that  the 
plaintiff  was  not  entitled  to  recover. 
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28.  A  decree  of  the  Orphans'  Court 
confirming  the  settlement  of  an  ad- 
ministration account,  from  which  a 
balance  appears  to  be  in  the  hands 
of  the  executor,  does  not  possess  the 
character  of  a  judgment,  so  as  to  en- 
title the  person  to  whom  the  balance 
is  due,  to  come  in,  as  a  judgment  cre- 
ditor, on  a  deficiency  of  assets. 
Shato  v.  M' Cameron  et  al.  Admi- 
nistrators of  Scott.  xi.  252 

29.  The  Orphans'  Court  may  amend 
its  proceedings  after  a  sale  by  an  ad- 
ministrator under  its  order,  by  add- 
ing to  the  administrator's  account  ex- 
hibited, his  affidavit,  that  the  same 
was  just  and  true,  formerly  taken  in 
court    but   not   filed.     Kennedy  v. 
ll'~acksmitth.  xii.  171 

30.  The  affidavit  of  one  administrator 
to  the  truth  of  the  account  exhibited 
in  the  Orphans'  Court,  is  sufficient, 
though  there  are  other  administra- 
tors. Ibid. 

31.  The   decrees  of  the   Orphans' 
Court  may  be  controverted,  where 
it  exceeds  its  jurisdiction;  but  where 
it  is  acting  within  its  jurisdiction,  the 
truth  of  what  is  asserted  on  record 
cannot  be  denied,  in  a  collateral  pro- 
ceeding. Ibid, 

32.  The  Orphans'  Court  has  no  power 
to  compel  an  executor  to  give  secu- 
rity at  the  instance  of  one  who  has  a 
right  to  the  interest  of  a  bequest, 
but  no  right  to  the  principal  until  a 
future  day.     Case  of  Johnson's  Ap- 
peal, xii.  317 

33.  A  recognizance  entered  into  in  the 
Orphans'  Court,  by  the  son  of  a  tes- 
tator, conditioned  for  the  payment, 
to  his  other  children,  of  their  shares 
of  a  certain  real    estate,  which  the 
testator  by  his  will  directed  should 
be  appraised  on  the  arrival  of  the 
son  at  the  age  of  twenty-one  years, 
and  that  if  he  chose  to  take  it  at  the 
appraisement  he   might    do  so  on 
giving  security  to  the  other  children 
of  the  testator,  is  not  within  the  pro- 
visions of  any  act  of  assembly,  and 
no  action  can  be  supported  upon  it. 
President  of  the  Orphans'  Court  of 
Dauphin  county  v.  Graff,    xiv.  181 

34.  If  the  land  for  which  a  recog- 
nizance is  e^ven  in  the    Orphans' 
Court,  is  sold  under  an  order  of  that 
court  for  the  pay  ment  of  debts,  it  is 
a  good  defence  to  an  action  on  the 
recognizance.  Ibid. 

35.  A  decree  of  the  Orphans'  Court, 
unreserved   and   unappealed  from, 
cannot  be  questioned  in  a  collateral 
suit,  except  in  cases  of  fraud,  or 


•where  the  defect  plainly  appears  on 
tin-  face  of  the  proceedings.  And 
where  a  party  relies  upon  fraud,  it 
ought  to  be  distinctly  and  positively 
alleged,  and  not  inferred  merely 
from  circumstances.  Ibid. 

36.  Where  the  accounts  of  executors 
filed  on  citation  by  guardian  of  in- 
fants were  referred,  and  the  Or- 
phans' Court  confirmed  the  report 
of  referees,  held,  that  the  decree  of 
confirmation  was  subject  to  appeal, 
and  might  be  reversed  for  error  in 
law  contained  in  the  report  appear- 
ing on  the  answers  and  admissions  of 
the  executors  before  the  referees. 
Case  ofHeager'a  Executors,  xv.  65 

OVERPLUS. 
See  WARRANT  AND  SURVEY,  3, 12,  30. 

A.  being  seised  of  a  tract  of  land,  con- 
taining four  hundred  acres,  convey- 
ed to  B.  a  pail  of  it,  described  by 
boundaries,  which,  however,  were 
vague,  and  did  not  completely  sur- 
round it;  and  stated  to  contain  two 
hundred  acres  more  or  less.  It  was 
afterwards  surveyed  by  a  person  ap- 
pointed by  both  parties,  who  in- 
formed them,  that  the  survey  con- 
tained two  hundred  acres  with  al- 
lowance of  six  per  cent,  for  roads, 
&c.  The  land  thus  surveyed,  was 
delivered  by  the  grantor  to  the  gran- 
tee, by  whom  it  was  held  during  his 
life,  and  by  his  widow  after  his 
death.  After  the  death  of  both  the 
grantor  and  grantee,  and  thi'ijteen 
years  after  the  execution  of  the 
deed,  it  was  discovered,  that  the 
tract  contained  two  hundred  and 
thirteen  acres,  one  hundred  and  for- 
ty-one perches,  instead  of  two  hun- 
dred acres.  Held,  That  the  heirs 
of  the  grantor  were  not  entitled  to 
recover  the  overplus  of  thirteen 
acres,  one  hundred  and  forty-one 
perches.  Glen  v.  Glen.  iv.  488 
t 

OVERSEERS  OF  THE  POOR. 
See  PAUPER. 

OUTLAWRY. 
See  PLEADING,  9. 

OYSTERS. 

Although  a  state  may  not  have  a  right 
of  absolute  property  in  oysters,  it 
may  pass  regulations  for  their  pre- 
servation. Kean  v.  Rice,  xii.  203 

PAPERS. 

See  BOOKS  AND  WRITINGS. 
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PARDON. 

See  COSTS,  12.  MAINTENANCE. 

PARENT  AND  CHILD. 

See  IMPROVEMENT,  6. 

PAROL. 

1.  Where  a  purchaser  has  an  election 
among  several  tracts  of  land,  such 
election,  and  notice  of  it,  need  not  be 
in  writing,  but  may  be  by  parol. 
Sweitzer  v.  HummeL  in.  228 

PAROL  AGREEMENT. 

See  ACTION,  12. 

1.  Possession  had  before  a  parol 
agreement  of  lease  for  seven  years, 
and  continued  afterwards,  is  of  too 
doubtful  a  nature  to  be  considered  as 
part  performance,  and  to  take  the 
case  out  of  the  act  for  prevention  of 
frauds  and  perjuries.  Jones  v.  Pe- 
terman.  iii.  543 

PAROL  AUTHORITY. 

See  PAROL  SALE. 

PAROL  EVIDENCE. 
8ee  CORPORATION,  14.  EVIDENCE, 
47,73,162,163,164,323.  HUS- 
BAND AND  WIFE,  11.  MORT- 
GAGE, 8.  NEGRO  AND  MULAT- 
TO. TRUST,  1. 

1.  Although  a  mistake  in  drawing  ar- 
ticles of  agreement  may  be  proved 
by  parol  evidence;  yet,  in  an  action 
of  covenant,  upon  written  articles, 
the  plain  tiff  is  not  at  liberty  to  prove 
by  parol  evidence,  an  agreement  dif- 
ferent from  that,  on  which  he  de- 
clares. Barndollarv.  Tate.      i.  160 

2.  A  lessee  may  give  parol  evidence, 
that  the  lessor  undertook,  at  the  time 
of  the  execution  of  a  written  lease, 
to  perform  a  covenant  agreed  to  be 
inserted  in  the  lease,  but  omitted. 
Chrwt  v.  Diffenbach.  .  i.  464 

3.  It  is  settled  law,  that  parol  evidence 
is  admissible  in  cases  of  fraud,  and  of 
plain  mistake  in  drawing  a  writing. 

5.  464 

4.  When  land  is  described  by  reference 
to  matters  not  contained  in  the  writ- 
ten contract,  and  resting  on  parol 
evidence,  the  jury  are  todecide.what 
land  was  the  subject  of  the  contract. 
Richardson  v.  Lessee  of  Stewart. 

ii.  84 

5.  In  an  action  of  slander  for  saying 
of   the  plaintiff,    "The   Reverend 
Thomas  Smith  is  a  perjured  man," 
8cc. ,  'parol  evidence  that  the  plaintiff 


is  a  minister  of  the  gospel  is  admis- 
sible.  Cummin  v.  Smith.         ii.  440 

6.  In  an  action  for  a  breach  of  the  de- 
fendant's agreement  to  keep  fair  and 
regular   partnership    books,    parol 
evidence  cannot  be  given  of  the  con- 
tents of  a  book,  which  was  not  in  the 
possession  of  the  defendant  on  the 
trial,  and  of  which  no  notice  had  been 
given  him  before  the  trial  to  pro- 
duce. Alexander  v.  Coulter,  ii.  494 

7.  The  act  of  assembly  of  the  27th  of 
February,  1798,  does  not  take  away 
the  common  law  principle  by  which 
parol  evidence  is  admissible,  ii.  494 

8.  Parol  evidence  is  not  admissible  to 
show,  that  the  plaintiff  was  desirous 
of  a  postponement  before  the  re- 
ferees, but  the  defendant  urged  a 
decision,  if  it  be  offered  not  to  im- 
peach the  award,  on  the  ground  of 
misconduct,  partiality,  or  precipi- 
tancy, but  to  draw  a  conclusion,  that 
it    was    not    final    and   conclusive. 
M'Dermot  v.   The   United  ^  States 
Insurance  Company.  iii.  684 

9.  Parol    evidence    is    admissible  to 
prove,  that  after  the  execution  of  a. 
deed,  conveying  a  right  to  a  water- 
course through  the  granted  land,  by 
courses   and   distances,    a    verbal 
agreement  was  entered  into  between 
the  parties,  for  their  mutual  accom- 
modation, altering  the  route  of  the 
water-course ;  provided  the  agree- 
ment has  been  carried  into  effect. 
Le  Fevre  v.  Le  Fevre.  iv.  241 

10.  In  trover  for  promissory  notes,  the 
plaintiff  may  give  parol  evidence  of 
their  amount,  without  having  given 
notice  to  the  defendant  to  produce 
them.  M' Clean  v.  Hertzog.  vi.  154 

11.  Parol  evidence  may  be  given  of 
what  passed  between  the  parties, 
at>  and  immediately  before  the  exe- 
cution of  a  written  instrument, where 
a  verbal  promise  made  by  one  par- 
ty, induced  the  other  to  execute  the 
instrument.  Campbell  v.  M'Clena- 
chan.  vi.  171 

12.  In  a  suit  between  parties  to  a  writ- 
ten instrument,  parol  evidence  can- 
not be  received  to  vary  its  contents, 
even  in  the  case  of  a  clear  mistake, 
or  departure  from  written  instruc- 
tions so  as  to  affect  the  interests  of 
third   persons   uninformed  of    the 
facts,  and  who  have  bonajidc,  and  for 
a  valuable  consideration,  acquired 
rights  under  it.  Hcllner  v.  Imbric. 

vi.  401 

13.  In  a  suit  upon  a  bond,  given  for  a 
pre-existing  debt,  due  to  the  plain- 
tiff bv  a  third  person,  parol  evidence 
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is  not  admissible  to  show,  that  at  the 
time  it  was  executed  the  obligee  de- 
clared, that  he  would  require  no- 
thing more  than  the  interest  to  be 
paid  during  his  life,  and  that  at  his 
death  the  bond  should  become  null 
and  void;  unless  the  obligor  was  in- 
duced by  such  declarations  to  exe- 
cute the  bond.  Ham  v.  Kalbach. 

xiv.  159 

14.  Parol  evidence  is  admissible,  to 
show  that  a  particular  clause  was 
inserted  in  an  article  of  agreement 
by  mistake.  Hamilton  v.  Axftlin. 

xiv.  448 

PAROL  SALE. 
See  IMPROVEMENT,  4. 

1.  A  testator  left  a  widow  and  infant, 
and  in  his  will  gave  a  power  of  ap- 
pointment   and    partition    between 
them  to  the  widow  or  child,  and  six 
executors.    Three  of  the  executors 
proved  the  will,  and  in  conjunction 
with  the  widow  executed  the  ap- 
pointment and  partition.   There  was 
no  proof  that  the  other  executors 
had  renounced. 

Query,  Whether  the  partition  is  va- 
lid? At  all  events  it  is  not  void,  but 
voidable;  and  no  person  can  object 
but  the  infant,  after  coming  of  age. 
Burke  v.  Lessee  of  Young,  ii.  383 

2.  A  sale  of  land  by  an  agent  under  a 
parol  authority  is  void;  but  if  the 
sale  by  the  agent  be  subsequently 
affirmed  by  the  principal,  he,  and 
those  who  claim  under  him,  are  es- 
topped from  recovering  the  land  in 
ejectment:  and  it  immaterial  in  such 
case,  whether  a  deed  to  the  agent 
himself,  under  which  he  undertook, 
also,  to  make  a  title  to  the  vendee, 
was  genuine  or  forged.    Vanhorne 
and  another  v.  Frick,  Executor  of 
Frick.  vi.  90 

3.  A  parol  sale  by  an  agent,  is  as  va- 
lid as  a  parol  sale  by  a  principal. 

Ibid. 

PARTIES. 

See  EVIDENCE,  280.  FRAUD,  9. 
Where  the  parties  having  the  benefi- 
cial interest  in  a  suit,  appear  on  the 
record,  the  court  will  recognise  them 
as  such,  and  treat  them  according- 
ly. But  it  is  not  necessary  to  the  va- 
lidity of  a  judgment,  that  such  par- 
ties should  appear  upon  the  record. 
If  there  be  legal  parties  it  is  suffi- 
cient. Reigart  and  another  v.  Ell- 
maker.  '  vi.  44 

PARTITION. 

See  INFANT,  3.     INQUEST,  1,  2,  3. 
ORPHANS'  COURT,  6,  7,  8. 


1.  An  intestate  left  a  widow,  a  father, 
a  brother,  and  sister,  and  no  chil- 
dren.    On  par.ition  of  his  real  es- 
tate, by  authority  of  the  Orphans' 
C:>urt,  the  share  assigned  to  the  wi- 
dow was  thrice  the  value  of  that  as- 
signed tf>  the  father ;  but  the  rents 
were  nearly  equal.     The  partition 
was  set  aside  on  account  of  its  ine- 
quality.   Young'  v.  Bickel.        i.  467 

2.  Query,   Whether   the    Orphans' 
Court  has  power  to  make,  partition 
where  the  intestate  leaves  a  widow, 
a  father,  a  brother,  and  sister,  and 
no  children?    If  it  has,  such  parti- 
tion would  be  binding  on  the  rever- 
sionary interest  of  the  brother  and 
sister.  i.  467 

3.  It  is  not  right,  that  persons  connect- 
ed by  affinity  with    either    party, 
should  be  placed  on  the  inquest. 

i.  467 

4.  A  testator  left  a  widow  and  infant, 
and  in  his  will  gave  a  power  of  ap- 
pointment  and    partition    between 
them  to  the  widow  or  child,  and  six 
executors.     Three  of  the  executors 
proved  the  will,  and  in  conjunction 
with  the  widow  executed  the  ap- 
pointment and  partition.  There  was 
no  proof  that  the  other  executors 
had  renounced. 

Query,  Whether  the  partition  is  va- 
lid? At  all  events  it  is  not  void,  but 
voidable;  and  no  person  can  object 
but  the  infant,  after  coming  ot  age. 
Burke  v.  Lessee  of  Young,  ii.  383 

5.  An  equitable  title  is  sufficient,  in 
Pennsylvania,  to  recover  upon  in  par- 
tition.   Willing  v.  Brown.      vii.  467 

PARTNERS. 

See  ASSIGNMENT,  1.  JOINT  SUIT, 
1,  2,  3.  PROMISSORY  NOTE,  5, 
6.  SET-OFF,  9,  10. 

1.  The  administrators  of  a  deceased 
partner  do  not  make  themselves  lia- 
ble to  the  surviving  partner  for  all 
the  partnership  debts,  by  ignorantly 
taking  possession  of  the  partnership 
books,  and  collecting  some  of  the 
partnership  debts.     Alexander   v. 
Coulter.  ii.  494 

2.  One  partner  cannot  bind  his  co- 
partner by  giving  a  note  in  the  name 
of  the  firm,  for  his  own  private  debt. 
Baird  v.  Cochran.  iv.  397 

3.  When  a  surviving  partner  dies  in- 
debted to  partnership  and  separate 
creditors,  and  leaving  in  the  hands 
of  his  administrator  joint  property, 
and  also  separate  property,  as  the 
joint  creditors  receive  trom  the  por- 
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tion  of  such  partner  in  the  joint  pt 
perty,  and  then  the  balance  of  t' 


pro- 
perty, and  then  the  balance  of  "the 
separate  property  shall  be  divided 
among  them  jfiro  rata.  Bellv.  New- 
man, v.  78 

4.  If  A.  and  B.  agree  that  A.  shall  re- 
ceive as  a  compensation  for  his  ser- 
vices, half  the  profits  of  a  store, 
they  are  partners  as  respects  credi- 
tors. Purviance  v.  M'Ciintoc  and 
others,  Executors   of  Dryden. 

vi.  259 

5.  If  parties  associated  in  business  in 
such  a  manner  as  to  make  them 
partners  with  respect  to  third  per- 
sons, expressly  agree  that  a  partner- 
ship shall  not  exist,  they  are  not 
partners   as   between   themselves. 
Gill  and  others  v.  Kuhn.        vi.  333 

6.  If  a  partner  acknowledge  the  cor- 
rectness of  the  credits  and  debits  of 
an    account .  taken  from    a  leger, 
the  entries  in  which  were  nearly  all 
in  his  own  hand-writing,  but  at  the 
same  time  deny  his  obligation  to  pay 
the  balance,  alleging  the  existence 
of  a   partnership  between  himself 
and  the  plaintiffs,  this  is  not  suffi- 
cient to  charge  him  upon  an  insimul 
comfiutassent.  Ibid, 

7.  If  a  house,  consisting  of  several  act- 
ing partners,  carry  on  business  in 

-  the  name  of  one,  he  cannot  alone 
maintain  an  action  for  goods  sold  by 
tho,  house,  though  the  contract  was 
made  with  him  only.     Nor  can  the 
names  of  the  other  partners  be  add- 
ed after  the  action  is  brought.    Wil- 
son v.  Wallace,  Executrix,    viii.  53 

8.  A.  by  order  of  B.  chartered  a  ves- 
sel to  take  a  cargo  of  flour  and  In- 
dian com  on  freight  from  Philadel- 
phia to  Lisbon,     Part  of  the  flour 
belonged  to  A.  part  to  B.  and  the 
remainder  to  C.;  and  the  share  of 
each  was  paid  for  out  of  his  separate 
funds.     A.   effected  separate  insu- 
rance on  his  own  interest.      The 

•  whole  of  the  shipment  was  consigned 
to  C.  in  Lisbon,  and  the  whole  ap- 
peared as  his  property,  for  the  pur- 
pose of  protecting  it  from  Bntish 
cruisers.     Had  the  vessel  arrived  at 
Lisbon,  the  whole  of  the  flour  was 
to  have  been  sold  by  the  consignee, 
and  the  nett  proceeds  of  A's.  inte- 
rest, remitted  on  his  account  to  his 
correspondent  in   London.      Held, 
that  A.,  B.  and  C.  were  partners, 
and  individually  liable  for  the  whole 
amount  of  a  general  average  due 
upon  the  flour.  Sims  v.  Willing  and 
others.  vii'i.  103 

9.  Assumpsit  does  not  lie  by  one  part- 


ner against  another,  unless  there  be 
an  account  actually  settled  between 
themselves,  and  a  balance  struck. 
It  is  not  sufficient  that  the  balance 
may  be  deduced  from  the  part- 
nership books.  Andrews  v.  Allen. 
ix.  241 

10.  A  guarantee  given  by  one  partner 
in  the  name  of  the  firm  does  not 
bind  his  co-partner,  unless  it  be  in 
the  regular  line  of  business,-or  be  af- 
terwards adopted  and  acted  upon  by 
the  co-partner.  Sutton  and  M'Nic- 
kle  v.  Irvine  et  at.  xii.  13 

1 1.  One  partner  may  bind  his  co-part- 
ners, by  an  agreement  not  under 
seal,  to  refer  any  partnership  mat- 
ter. Taylor  et  al.  v.  Coryell.  xii.  243 

12.  A  dormant  partner  is  not  respon- 
sible for  the  debts  of  the  firm,  con- 
tracted after  he  has  ceased  to  be  a 
partner,  but  before  public  notice  is 
given  of  the  dissolution  of  the  part- 
nership. Armstrong  et  al.  v.  Hus- 
sey  et  al.  xii.  315 

13.  A.  and  B.  partners,  stored  certain 
articles  wjth  the  plaintiff,  agreeing 
to  pay  a  certain  rate  of  storage  per 
month,  and  afterwards  authorized 
the  plaintiff  to  sell  the  same  as  their 
factor.   A.  and  B.  dissolved  partner- 
ship, and  B.  was  authorized  to  settle 
the   partnership    concerns.      The 
plaintiff  sold  large  parcels  of  the  ar- 
ticles, and  paid  the  proceeds  to  B. 
who  signed  a  receipt  for  the  same, 
in  his  own  name,  "for  A.  and  B." 
At  this  time,  a  sufficient  portion  of 
the  articles  remained  in  the  plain- 
tiff's hands  to  pay  the  storage  and 
factorage  expenses,  but  the  plaintiff 
subsequently  delivered  to  B.  at  his 
request,  a  portion  of  the  remainder 
of  the  articles;  and  when  the  plain- 
tiff sold  the  residue,  they  were  in- 
sufficient to  pay  his  expenses.     A. 
afterwards  died  solvent,  and  B.  died 
insolvent;  held,  that  A's.  estate  con- 
tinued liable  to  the  plaintiff.    Cofie 
v.  Warner.  xiii.  411 

14.  What  circumstances  will  give  to 
a  separate  debt  of   some    of  the 
partners  the  character  of  a  partner- 
ship debt.  Kuhn  v.  Nixon,   xv.  118 

15.  Agreement  between  B.  and  H.  that 
H.  should  give  his  attendance  and 
services  in  the  grocery  store,  then 
carried  on  bv  B.,  for  which  B.  should 
pay  H.  a  salary  of  one  thousand  dol- 
lars per  annum,  as  well  as  to  pay 
and  allow  him  a  commission  of  se- 
ven per  cent,  on  the  profits  arising 
from  goods  sold  after  deducting  the 
said  salary  and  rent  of  store,  which 
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agreement  was  carried  into  effect: 
Held,  not  to  constitute  H.  the  part- 
ner. Miller  v.  Bartlet.  xv.  137 

PARTNERSHIP. 

See  EVIDENCE,  183,  285,  329.  PART- 
NERS, 4,  5,  6.  S^T-OFF,  9, 10.  WIT- 
NESS, 17,  74. 

1.  If  it  clearly  appear  that  payments 
by  the  plaintiff  forthe  defendant  were 
made  on  account  of  an  unsettled  part- 
nership concern   existing  between 
them,  they  cannot  be  recovered  in 
assumhsit;  but  unless  this  clearly  ap- 
pear the  court  may  receive  evidence 
of  them,  and  give  them  in  charge  to 
the  jury  explaining  the  liability  of 
the  defendant.  Patton's  Administra- 
tors v.  Ash.  vii.  116 

2.  Real  estate  taken  by  partners  on 
ground  rent,  and  buildings  erected 
thereon  for  the  purpose  of  carrying 
on  glass-work  in  partnership,  after- 
wards mortgaged  by  one  partner 
without  notice  to  the  mortgagee  of 
partnership  debts  then  existing,  is 
to   be  considered  as  between  the 
mortgagee  and  partnership  credi- 
tors, as  real  estate,  and  liable,  in  the 
first   instance,    to  the   mortgagee. 
M'Dermotv.  Laurence.      vii.  438 

3.  By  express  agreement,  a  partner- 
ship may  continue  after  the  death 
of  one  of  the  partners.    Gratz  et  al. 
v.  Bayard  et  al.  Assignees  of  Car- 
roll, xi.  41 

4.  A.  and  B.  entered  into  written  ar- 
ticles of  partnership,  which  was  to 
continue  five  years.     In  case  of  the 
death  of  A.  within  the  five  years,  the 
business  of  the  firm  was  to  be  carried 
on  by  B.  for  the  joint  benefit  of  himself 
and  the  heirs  of  A.  "subject  to  the 
advice  and  inspection  of  the  execu- 
tors or  administrators  of  A."    And 
in  case  of  B's.  death,  A.  WHS  to  close 
the  concern  as  soon  as  circumstan- 
ces would   admit.      The  partners 
were  to  be  equal  sharei-s  in  the  pro- 
fit and  loss.      When   the   articles 
were  drawn,  it  was  intended  to  fix 
the  capital,  for  which  a  blank  was 
left,  and  was  to  be  advanced  by  the 
partners  equally;  and  A.  was  to  ad- 
vance a  sum,  also  left  blank,  over 
and  above  the  stipulated  capital,  for 
which  he  was  to  be  allowed  inte- 
rest, at  the  rate  of  six  per  cent,  per 
annum.     But,  by  an  additional  arti- 
cle bearing  the  same  date,  after  reci- 
ting that  the  funds  of  B.  were  en- 
gaged, so  as  not  to  be  at  his  own  dis- 
posal, it  was  agreed,  that  the  capi- 
tal of  the  firm  should  for  the  pre- 


sent remain  undecided,  but  be  fixed 
on  B's,  return  from  the  West  Indies, 
and  in  the  mean  time  A.  was  to  be 
allowed  by  B.  interest  at  six  per 
cent,  on  a  moiety  of  whatever  capi- 
tal A.  might  think  proper  to  employ 
in  the  business  of  the  firm.  A.  died 
on  the  20th  of  June,  1817,  intestate. 
Letters  of  administration'  on  his  es- 
tate were  granted  on  the  1st  July, 
1817,  to  C.,  D.  and  E.  and  on  the 
same  day  B.  was  appointed  guardian 
of  the  minor  children  of  A.  On  the 
2d  of  October,  1819,  the  firm  being 
insolvent,  B.  assigned  all  the  part- 
nership property,  and  all  his  own 
private  property,  to  the  defendants 
for  the  benefit  of  the  creditors,  who 
were  to  be  paid  in  the  order  in 
which  they  were  designated  in  the 
deed  of  assignment,  in  which  the 
plaintiffs  stood  first.  Considerable 
sums  were  paid  by  the  administra- 
tors of  A.  to  B.  as  guardian  of  the 
minors,  all  of  which  were  expended 
by  him  in  the  affairs  of  the  firm. 
The  insolvency  was  produced  prin- 
cipally by  losses  on  an  establishment 
at  a  distance,  which  was  planned  by 
A-  Held,  that  the  whole  of  the 
partnership  fund,  including  what 
was  acquired  by  the  death  of  A., 
passed  by  B's.  assignment,  and  the 
plaintiffs  were  entitled  to  be  paid 
the  amount  of  their  debt.  Ibid. 

5.  It  seems,  that,  for  want  of  a  court  of 
chancery,  provision  in  the  article  of 
agreement,  that  B.  in  the  event  of 
his  partner's  death,  was  to  carry  on 
the  business  subject  to  the  advice  and 
inspection  of  his  executors  or  admi- 
nistrators, gave  no  power  to  the  exe- 
cutors or  administrators  to  dissolve 
the  partnership,  in  case  B.  should 
act  in  opposition  to  their  advice. 

Ibid. 

PARTY  WALL. 

The  right  in  the  first  builder  to  reim- 
bursement for  the  expense  of  a  party 
wail,  is  a  personal  right  against  the 
second  builder,  and  on  payment 
thereof  by  the  owner  of  the  adjoin- 
ing lot  to  the  first  builder,  the  claim 
of  the  latter  is  at  an  end,  and  a  pur- 
chaser from  him  cannot  afterwards 
recover  it  when  a  second  building  is 
erected,  although  there  is  no  instru- 
ment on  record  nor  notice  of  such 
payment.  Hart  v.  Kucher*  v.  1 

PATENT. 

See  ACT  OF  ASSEMBLY,  9, 10.  EQUITY, 
1.  EVIDENCE,  26,  30,  31,  77,  97, 
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168, 175.  IMPROVEMENT,  8.  TRUS- 
TEE, l. 

1.  A  patent  obtained  by  misrepresen- 
'tation,  deceit  or  forgery,  or  through 

ignorance  of  facts,  on  the  part  of  the 
officers  of  the  land  office,  does  not 
legalize  an  unauthorized  survey. 
The  adverse  party  is  at  liberty  to 
prove  the  deceit  and  fraud  prac- 
tised to  obtain  the  patent,  JBura  and 
another  v.  Seabold.  vi.  137 

2.  Payment  of  taxes  due  by  the  prior 
owner  is  a  subject  of  deduction  from 
the  purchase  money,  if  a  lien;  but 
not  payment  to  a  patentee  for  the 
use  of  a  hopper  boy,  &c.  to  a  mill, 
which  were  on  it  when  bought,  if  the 
patent    were    void.     Fulnaciler    v. 
Baugher.  xv.  45 

PATENT  RIGHT. 

See  COURT,  21.  EVIDENCE,  130. 
PLEADING,  21,  22. 

It  seems  that  a  party  would  not  be  bound 
by  the  purchase  of  a  patent  right, 
who  had  supposed  it  to  be  valid, 
when  in  fact  it  was  invalid:  but  such 
misconception  cannot  be  taken  ad- 
vantage of  by  the  defendant  when 
the  equity  is  not  spread  on  the  re- 
cord, but  issue  is  taken  on  a  want  of 
consideration  coupled  with  fraud. 
Bellas  v.  Haijs.  '  v.  427 

PAUPER. 

See  ORDER  OF  REMOVAL,  1.  TOWN- 
SHIP, 3. 

1.  Where  a  pauper  was  chargeable  to 
a  township  which  was  divided,   it 
was  held,  that  the  overseers  of  the 
poor  of  one  of  the  townships  which 
maintained  him  after  the  division, 
might  sustain  assumjisit  against  the 
overseers  of  the  poor  of  the  other 
township  for  a  rateable  proportion 
of  the  expense.  Overseers  of  North 
White-hall  v.    Overseers  of  South 
White-hall.  Hi.  117 

2.  If  an  unmarried  indented  servant 
become  pregnant,  and  be  removed 
by  her  mistress  into  another  town- 
ship for  the  purpose  of  lying  in,  the 
expenses  of  which  her  mistress  is 
able,  and  agrees  to  pay;  the  over- 
seers of  that  township,  may,  before 
the  birth  of  the  child,  remove  her 
to  the  place  of  her  last  legal  settle- 
ment.    Guardians  of  the  Poor  'oj 
Philadelphia  v.    Overseers   of  the 
Poor  of  Bristol.  vi.  562 

3.  But  they  have  no  power  to  have 
her  removed  to  her  mistress.   Ibid. 

4.  In  an  action  by  the  directors  of  the 
poor,  8cc.  upon  an  assumption  by  the 


defendant  to  support  a  person  who  af- 
terwards became  a  pauper  and  was 
maintained  by  the  plaintiffs,  a  taxable 
and  taxed  inhabitant  is  a  competent 
witness  for  the  plaintiffs,  under  the 
10th  section  of  the  act  of  the  27th  of 
March,  1823,  Thornbury  et  al.  v. 
The  Directors  of  the  Poor,  &c.  of 
Adams  county.  xii.  110 

5.  Where  the  declaration,  in  such  an 
action,  avers  that  the  pauper  had  a 
right  of  settlement  in  the  county,and 
was  regularly  sent  to  the  poor-house 
by  an  order  of  two  justices,  it  is  ne- 
cessary to  prove  such  order,  notwith- 
standing the  declaration  contains  a 
general  count  for  money  laid  out  and 
expended  by  the  plaintiffs  for  the  use 
of  the  defendant,  at  his  special  in- 
stance and  request;  there  being  no 
evidence  of  such  request.          Ibid. 

6.  By  the  act  of  assembly  of  the  1 1th 
of  March,  1807,  the  directors  of  the 
poor  of  Franklin  county,  may  them- 
selves bind  apprentices,  such  chil- 
dren as  shall  come  under  their  no- 
tice as  fiaufters,  by  a  warrant  from 
two  justices  of  the  peace;  and  they 
may  also,  in  conjunction  with  two 
justices,  bind,  "such  children  tvhofie 
parents  are   dead,  or  as  shall  by 
them,  the  said  directors  and  two  jus- 
tices, be  found  unable  to  maintain 
them."       The     Commonwealth    v. 
Walker.  xii.  169 

7.  If  a  healthy  stranger,  who  meets 
with  an  accident  which  renders  it 
impossible  for  him  to  be  removed,  be 
received  into  the  plaintiff's  house, 
and  taken  care  of  at  the  desire  of  the 
overseers  of  the  poor,  who  employ 
a  physician  to  attend  him,  the  town- 
ship is  bound  to  pay  for  his  board, 
and  other  reasonable  expenses  in- 
curred by  the  plaintiff,    without  a 
previous  order  of  maintenance.  Over- 
seers of  the  Poor  of  Roxborou^h  v. 
Bunn,  xii.  292 

8.  The  right  of  the  plaintiff  to  recover 
under  such  circumstances',  is  not  af- 
fected by  his  not  having  given  notice, 
that  he  had  in  his  house  such  a  per- 
son, agreeably  to  the  25th  section  of 
the  act  of  the  9th  of  March,  1771; 
nor  by  the  circumstance  of  the  pau- 
per's name  not  having  been  entered 
in  the  books  of  the  township.  Ibid. 

PAYMENT. 

See  BILLS  OF  EXCHANGE,  Sec.  9. 
BOND,  2.  CHECK,  1,  2.  EXTIN- 
GUISHMENT. JUDGMENT.  PLEAD- 
ING. 19,  44.  PROMISSORY  NOTE. 
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1.  An  acknowledgment  of  payment  of 
the  purchase  money  in  the  body  of  a 
deed,  and  a  receipt  indorsed,  are 
not  conclusive  evidence  of  such  pay- 
ment    Hamilton  v.  M'Guire. 

iii.  355 

2.  In  an  action  on  a  bond  given  in  con- 
sideration   of   t'-.e   plaintiff  having 
charged  the  defendant  on  oath  with 
being  the  father  of  a  bastard  child 
begotten   on   her   body,    and    her 
swearing  also  that  no  other  person 
had  carnal  knowledge  of  her  body, 
evidence  is   admissible   under  the 
plea  of  payment,  with  leave,  that 
another  person  had  carnal  know- 
ledge of  the  plaintiff.     Carpenter  v. 
Groj/f.  v.  162 

3.  The   lapse    of  less   than  twenty 
years   may,    with    other    circum- 
stances, afford  a  presumption  of  pay- 
ment of  a  bond,  but  without  circum- 
stances, it  must  be  at  least  twenty 
years  to  raise  the  presumption.  Hen- 
derson v.  Lewis.  ix.  379 

4.  The  possessiouby  the  defendant  of 
an    order   on    him,  signed  by  the 
plaintiff,  to  pay  money  to  a  third 
person,  whose  receipt  is  indorsed, 
out  not  proved,  if  not  objected  to  as 
evidence  to  go  to  the  jury,  may  be 
charged  by  the  court  to  be  evidence 
of  payment,  though  not  conclusive. 
Weidner  v.  Sweigart.  ix.  385. 

5.  Where  a  chose  in  action  is  trans- 
ferred to  a  creditor  by  his  debtor, 
the  presumption  is  that  it  is  not  in- 
tended as  payment,  if  not  so   ex- 
pressed.    Lean  v.  James.        x.  307 

6.  Of  the  plea  of  payment  in  Pennsyl- 
vania.     Lewis  et  at.  v.  Morgan  et 
al.  xi.  234 

PAYMENT  WITH  LEAVE. 

1.  Under  the  plea  of  payment  with 
leave,  the  jury  cannot  find  any  sum 
due  from  tile  plaintiff  to  the  defend- 
ant Anderson's  Executors  v.  Long: 

x.  55 

2.  Under  the  plea  of  payment  to  a 
scire  facias  on  a  mortgage,  the  mort- 
gagee may  give  evidence  to  show  a 
variety  of  circumstances  between  the 
parties  previous  to  its  being  given, 
proving  circumvention,  and  decep- 
tion on  the  mortgagee,  and  that  a 
judgment  in  ejectment  against  the 
mortgagor,  which  was  one  of  the 
inducements  to  his  giving  the  mort- 
gage, was  obtained  by  surprise  and 
improperly  used  by  the  mortgagee. 
Robinson  v.  Eldridge.  x.  140 

3.  Pai-ol  evidence  is  admissible  under 
the  plea  of  payment  to  a  suit  on  bond 

VOL.   xv. 


against  a  surety,  to  show,  that  he 
executed  the  bond  under  a  declara- 
tion by  the  obligee,  that  his  signing 
was  mere  matter  of  form,  and  that 
he  never  should  be  called  on  for 
payment  Miller  v.  Henderson. 

x.290 

4.  If  the  defendants  plead  payment 
with  leave,  and  go  into  an  equitable 
defence,  the  plaintiff  may,  under  the 
replication  of  non  solvit,  give  evi- 
dence of  other  special  matter  to  re- 
but the  defendant  s  equity.  M'  Cutch- 
er  v.  Nigh.  x.  344 

5.  In  a  suit  on  a  forfeited  recognizance 
for  a  party's  appearance  at  the  next 
Court  of  Quarter  Sessions,  to  answer 
a  charge  of  fornication  and  bastardy, 
on  the  pleas  of  payment  and  nildcbet, 
evidence  is  not  admissible,  that  the 
party  had  married  the  mother  after 
the  date  of  the  recognizance. 

No  evidence  is  admissible  under  these 
pleas,  but  what  tends  to  show,  either 
that  the  recognizance  was  not  for- 
feited, or  that  it  had  been  remitted 
by  lawful  authority. 

It  is  an  error  for  the  court  to  charge 
the  jury  on  such  pleas,  that  although 
the  party  did  not  appear,  yet  if  he 
married  the  mother,  even  with  the 
fraudulent  intention  of  deserting  her 
after  marriage,  the  defendant  was 
entitled  to  a  verdict,  unless  privy  to 
the  fraud.  Commonwealth  v.  Jvow- 
land.  x.  355 

6.  Under  the  statement  law,  the  plea 
of  payment,  with  leave  to  give  the 
special   matters   m    evidence   and 
notice   given    and    accepted,    and 
evidence   without  objection  at  the 
trial,  may  be  considered  a  countei' 
statement.    The  plea  of  payment 
with  leave  to  a  statement,  does  not 
admit  any  fact  not  mentioned  in  the 
statement:  if  essential,  the  plaintiff 
must  prove  it.     Schlatter  \.  Etter. 

xiii.  86 

7.  In  an  action  against  the  purchaser 
of  a  steam-mill,  by  the  vendor,  who 
was  his  partner  in  the  mill,  to  reco- 
cover  the  purchase  money,  the  de- 
fendant cannot,  under  the  plea  of 
covenants   performed   with    leave, 
give  evidence  to  show  failure  of  con- 
sideration, or  non-performance  by 
the  plaintiff  of  covenants  contained 
in  the  articles  of  co-partnership. 

8.  Query,  If  he  could  on  the  plea  of 
set-off,  or  notice  of  set-off  under  the 
plea.     Evans  v.  Negley.      xiii.  218 
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PENAL  LAWS. 
See  ACTION,  6. 
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The  punishment  of  voluntary  man- 
slaughter is  not  within  the  10th  and 
llth  sections  of  the  act  ofdfiril  22d, 
1794,  and  therefore  a  person  con- 
victed of  that  crime  cannot  be  sen- 
tenced to  undergo  confinement  in  the 
solitary  cells  on  low  and  coarse  diet. 
White  v.  Commonwealth.  i,  139 

PENALTY. 

See  FEES,  12. 

PENITENTIARY. 

See  ASSAULT  AND  BATTERY,  2,  3. 

PENN  TOWNSHIP. 
Notwithstanding  the  order  of  the 
Court  of  Quarter  Sessions  of  the 
eounty  of  Philadelphia,  made  on  the 
13th  of  October,  1808,  by  which  part 
of  the  township  of  the  Northern  Li- 
berties was  taken  off,  and  erected 
into  a  separate  township,  by  the 
name  of  Penn  township,  the  said 
Penn  township  continues  to  be  in- 
cluded in  the  incorporation  created 
by  the  act  of  the  29th  of  March, 
1803,  so  far  as  relates  to  the  pay- 
ment of  taxes  assessed  for  the  sup- 
port of  the  poor.  Clifford  v.  Bel- 
sterling,  ii.  108 

PERSONAL  ESTATE. 
See  REAL  ESTATE. 

PHYSICIANS. 

Physicians  may  sue  for  their  fees. 
Mooney  v.  Lloyd.  v.  412 

PILOTAGE. 

See  ASSUMPSIT,  7. 

PLEADING. 

See  AMENDMENT,  14,  15,  16,  17,  18, 
19,  20.  CORPORATION,  10,  24.  CO- 
VENANT, 9,  10,  11,  12.  DECLARA- 
TION. EJECTMENT,  57.  ERROR,  111. 
EVIDENCE,  2,  83,  92, 109,  133.  EX- 
ECUTOR, 5.  FORMER  RECOVERY,  1. 
ISSUE.  JUDGMENT,  30,  32,  49.  JU- 
RISDICTION, l,  2,  3.  PAYMENT. 
PRACTICE,  3,  &c.  RECOGNIZANCE, 
8,  14.  SATISFACTION,  1.  SCIRE  FA- 
CIAS, 4.  SHERIFF'S  BOND,  &c.  1,  3, 
4.  SLANDER,  5,  6,  13,  16.  .  STATE- 
MENT. 

1.  An  agreement  to  enter  an  amicable 
action  was  signed  by  one  defendant 
in  a  suit  against  two,  stipulating 
that  the  defendants  should  plead  in- 
stanter;  a  narr  was  filed  against  both, 
and  the  plea  was  afterwards  entered 
defendant  pleads,  &c.  the  replica- 
tion was  that  they  had  not  perform- 


ed, &c.  held,  that  both  defendants 
had  appeared  and  pleaded.  Dickey 
Schreider.  iii.  413 

2.  Where,  on  articles  of  agreement 
for  the  purchase  of  land,  the  exe- 
cution of  the  deed  is  postponed  be- 
yond the  time  originally  stipulated 
by  the  consent  of  the  purchaser,  in 
case  of  a  breach  on  his  part  in  not 
paying  the  purchase  money,  a  de- 
claration should  be  framed  suited  to 
the  circumstances  of  the  case^  Jor- 
dan v.  Cooper,  iii.  564 

3.  If  a  covenant  be  alleged  in  the  narr 
to  be  made  by  the  defendant,  his 
heirs,  executors,    and   administra- 
tors, but  the  covenant  does  not  men- 
tion heirs,  the  variance  is  not  mate- 
rial where  the  action  is  against  the 
person  covenanting.  Ibid. 

4.  When  the  prothonotary  by  rule  of 
court,  is  authorized  to  join  issue,  it 
is  not  error,  that  there  is  no  rejoin- 
der to  a  replication  of  fraud.      Ibid. 

5.  Coverture,  after  the  bringing  of  the 
suit,  cannot  be  pleaded  after  a  plea 
in  bar;  in  which  case  it  may  be 
done,  but  the  defendant  must  not 
suffer  a  continuance  to  intervene  be- 
tween the   happening  of  this  new- 
matter  or  its  coming  to  his  knowledge 
and  pleading  it.     Wilson  v.  Hamil- 
ton, iv.  238 

6.  The  plaintiff  is  not  bound  to  reply 
to  a  plea  in  abatement  put  in  out  of 
time.     Therefore,  if  the  cause  be 
triexl  on  the  former  pleas,  though  no 
issue  be  joined  on  a  plea  in  abate- 
ment, it  is  not  error.  Ibid. 

7.  If  a  capias  issue  against  two  in  debt 
on  a  bond,  and  one  be  taken  and  non 
est  inventus  be  returned  as  to  the 
other,  if  the  plaintiff  declare  upon 
the  bond  as  the  bond  of  the  one  only 
who   is   taken,   advantage   can  be 
taken  of  the  variance  only  by  demur- 
rer; it  is  not  error  after    verdict. 
Dillman  v.  Sliultz.  v.  35 

8.  Query,  Whether  at  any  period,  ad- 
vantage can  be  taken  of  such  vari- 
ance between  the  writ  and  declara- 
tion? Ibid. 

9.  In  Pennsylvania  there  being  no  out- 
lawry in  civil  cases,  the  return  of 
non  est  inventus  has  the  same  effect. 

Ibid. 

10.  In  slander,  the  declaration  was  en- 
titled Dauphin  county,  to  wit;  and 
stated  that  the  defendant,  on  the  5th 
of  July,  1814,  at  the  county  of  Cum- 
berland, to  wit,   in   the  county  'of 
Dauphin,    in   a   certain    discourse 
which  he  then  and  there  had,  of  and 
concerning  the  plaintiff,  and  of  and 
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concerning  the  murder  of  a  certain 
Isaac  Witts,  who  before  that  time 
was  killed  and  murdered,  he,  the 
said  defendant  then  and  there  utter- 
ed, &c.  Held,  good  after  verdict. 
Wilhv.  Church.  v.  190 

11.  The  want  of  a  plea  in  replevin  is 
error,  and  is  not  cured  by  the  par- 
ties having  given  bonds  to  the  she- 
riff and  a  trial  on  the  merits.    Leeky 
v.  M'Dermot.  v.  331 

12.  The  plea  of  nothing  in  arrear  in 
replevin,  admits  the    tenancy  and 
puts  the  defence  on  matters  subse- 
quent.    Hill  v.  ATiller.  v.  355 

There  is  no  general  issue  to  anavowry. 

Ibid. 

13.  A  declaration  for   not   fattening 
cattle,    stating   an   agreement    by 
which  the  plaintiff  was  to  deliver  to  j 
the  defendant  cattle  to  be  pastured  ' 
and  fattened  at  a  certain  price,  that 
the  plaintiff  promised  to  pay,  and 
that  the  agreement  being  assented  to 
by  both  parties,  the  cattle  was  after- 
wards, to  wit,  on  the  day  and  year 
before  mentioned,  delivered  to  the 
defendant,  who  then  and  there  pro- 
mised to  fatten  them;  is  bad  after 
verdict,  for  want  of  stating  that  the 
defendant's  promise  was  in  conse- 
quence of  the  plaintiff's  promise  or 
of  his  delivering  the  cattle.      Morse 
v.  Whitall.  v.  358 

14.  It  seems  it  is  bad  also  for  want  of 
stating,  that  the  promises  were  at; 
the  same  instant  of  time,  a  promise 
made  in  consideration  of  a  previous 
promise  of  the  other  side,  being  nu- 
dumfiactum.  Ibid. 

15.  A  verdict  cures  the  omission  to 
state,  that  the  cattle  were  left  a  suf- 
ficient length  of  time  to  fatten.  Ibid. 

16.  In  an  action  for  breach  of  promise 
made  by  the  defendant  in  considera- 
tion of  a  promise  on  the  part  of  the 
plaintiff,  it  is  not  necessary  to  state 
performance  by  the  plaintiff,  of  the 
promise  on  his  part.  Ibid. 

17.  The  appearance  of  an  infant  by  at- 
torney, is  eiror.  Moore  v.  M'Eiven. 

v.  373  ; 

18.  If  it  be  assigned  for  error,  that  an  j 
infant  appeared   by  attorney,  the  i 
plea  of  in  nulto  est  erratum  con- 
fesses the  fact.  Ibid. 

19.  Where  the  defendant  pleads  non 
assutnfisit  and  payment  or  set-off, 
his  failing  to  prove  his  claim  against 
the  plaintiff  is  no  acknowledgment 
of  the  plaintiff's  debt.     Rogers  v. 
Old.  \.  404 

20.  An  agreement  under  the  seal  of 
the  defendant",  is  evidence  on  the 


plea  of  ?ion  est  factum,  though  the 
other  contracting  party  is  a  third 
person  whose,  authority  as  agent  of 
the  plaintiff  is  not  shown.  Bellas  v. 
Hays.  v.  427 

21.  It  seems  that  a  party  would  not  be 
.  bound  by  the  purchase  of  a  patent 

right  who  had  supposed  it  to  be  va- 
lid, when  in  fact  it  was  invalid :  but 
such  misconception  cannot  be  taken 
advantage  of  by  the  defendant  when 
the  equity  is  not  spread  on  the  re- 
cord, but  issue  is  taken  on  want  of 
consideration  coupled  with  fraud. 

Ibid. 

22.  When  a  vendor  of  a  patent  right 
agreed  "to  complete  and  perfect  a 
conveyance  by  deeds  duly  executed 
and  acknowledged,  and  as  soon  as 
practicable  forwarded  to  the  ven- 
dee," the  conveyance  must  be  exe- 
cuted and  acknowledged  as  well  as 
forwarded,  as  soon  as  practicable 
after   the   agreement,    and  acqui- 
escence by  the  defendant,  dispens- 
ing with  such  performance,  must  be 
specially  set  forth  in  the  pleadings. 

Ibid. 

*•*.  In  a  declaration  on  a  promise  to 
pay,  in  consideration  that  the  plain- 
tiff would  forbear  to  sue  another,  it 
is  sufficient  to  state  that  other  was 
indebted  without  averring  the  debt 
was  then  payable.  Johnes  v.  Pot- 
ter, v.  519 

24.  An  averment  that  one  was  indebt- 
ed, is  not  ground  to  infer  that  the 
debt  was  then  payable.  Ibid. 

25.  Where  a  plea  consists  solely  of 
matter  of  record,  as  for  example, 
"there  is  no  such  judgment,"  in  a 
scire  facias  fiost  annum  et  diein,  the 
replication  should  re-assert  the  re- 
cord, and  conclude,  by  praying  that 
it  may  be  inspected  by  the  court.    If 
it  conclude  to  the  country,  it  is  er- 
ror.    Share  v.  Seeker.      '  viii.  239 

26.  Where  a  judgment,  entered  by  the 
prothonotary  under  a  warrant  of  at- 
torney, pursuant  to  the  28th  section 
of  the  act  of  the  24th  of  February, 
1806,  is  opened,  and  the  defendant 
let  into  a  defence,  neither  declara- 
tion  nor   statement    is    necessary. 
Reed  v.  Pedan  and  others,  viii.  263. 

27.  It  seems  therefore,  that  an  imper- 
fect  statement,    in    such   a   case, 
would  be  mere  surplusage;  but  if  it 
be  not,  it  is  not  to  be  examined  as 
critically  as  a  declaration;  and  if  it 
give  information  of  the  nature  of  the 
plaintiff's  claim,  and  enable  the  de- 
fendant to.plead  a  judgment  on  it, 
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in  bar  of  any  other  action,  it  is  suffi- 
cient. Ibid. 

28.  Where  the  defendant  has  pleaded 
specially    a   matter    which   might 
have  been  given  in  evidence  under 
the  general  issue,  it  seems  that  the 
want  of  a  replicatio'n  to  such  plea  is 
not  error.  Ibid. 

29.  "  The  Lottery  Act,"  without  more, 
is  an  insensible  plea,  and  need  not 
be  replied  to.  Ibid. 

30.  The  plea  of  "not  guilty"  in  aa- 
sumfisit,  is  cured  by  verdict.     Ca- 
vene  and  another  v.  M  Michael. 

viii.  441 

31.  After  the  plaintiff  has  closed  his 
evidence,  the  defendant  cannot  in- 
troduce a  plea  of  set-off.     Glazer  v. 
Lowrie.  viii.  498 

32.  Where  payment  is  pleaded  and 
issue  joined  thereon,  the  short  entry 
of  set-off  added  thereto  is  only  a  no- 
tice  and   not  strictly  a   plea,  and 
therefore,  requires  no  replication. 
Henderson  v.  Lewis.  ix.  379 

33.  Where  the  defendant  pleads  pay- 
ment to  debt  on  bond,  •with  leave  to 
give  want  of  consideration,  and  spe- 
cial matters  in  evidence,  he  can  only 
give  such  matters  in  evidence  as 
show  that  the  plaintiff  had  no  right 
to  recover;   but  where  he  pleads 
payment  with  leave  to  give  defalca- 
tion in  evidence,  he  may  give  in  evi- 
dence, matter  entitling  him  to  reco- 
ver against  the  plaintiff  tinder  the 
defalcation   act.      King   v.    Delhi 

ix.  409 

34  In  a  covenant  on  an  agreement  to 
make  the  plaintiff  a  title  on  a  day 
certain,  in  consideration  of  which  he 
•was  to  give  bonds,  if  he  aver  a  readi 
ness  to  perform,  and  the  defendan 
put  in  issue  by  his  plea  the  plaintiff'? 
readiness  to  perform,  it  is  sufficien 
on  the  trial,  if  the  plain  tiff' show  tha 
the  defendant  had  no  title  on  the  day 
he  is  not  bound  to  show  performanc 
or  tender.  Knox  v.  Rhinehart. 

ix.  4.. 

35.  In  an  action  on  a  decree  in  equity 
in  another  state  for  the  payment  6 
money,  the  pleas  of  nul  debet  anc 
nul  tiel  record,  are  both,  bad  on  ge 
neral  demurrer.  -Evans  v.  Tatem. 

ix.  25 

36.  If  the  defendant  mean  to  deny  th 
existence  of  such  decree,  he  ma 
frame  a  plea  to  meet  the  avermen 
of  the  decree  in  the  declaration,  an 
such  plea  must  conclude  to  the  con 
trary.  Ibid 

37.  A  special  plea  of  fraud  and  covi 
to  debt  on  a  single  bill  is  in  nature  o 


a  special  non  esi  factum,  and  if  the 
plaintiff  reply  to  such  plea,  that  it  is 
his  deed  on  which  issue  is  joined, 
and  a  verdict  given  for  the  plaintiff, 
the  judgment  is  regular.  Sloever  v. 
Weir.  x.  25 

?8.  The  want  of  a  similiter  to  join  the 
issue  in  the  plea  of  not  guilty  to  an 
indictment,  is  amendable  in  the  court 
below.  Wilson  v.  The  Common- 
wealth, x.  373 
9.  A  declaration  stating  that  when  a 
certain  promissory  note  which  the 
defendant  had  indorsed,  was  about 
to  become  due,  the  defendant,  well 
knowing,  as  well  that  the  same  note 
would  not  be  paid  by  the  maker, 
he  having  lately  before  absconded, 
as  that  the  defendant  was  in  law  and 
justice  bound  to  pay  the  sum  of  mo- 
ney mentioned  in  the  said  note;  he 
the  plaintiff,  having  lent  to  the  de- 
fendant when  he  delivered  the  note 
to  him  the  sum  therein  specified,  di- 
rected his  agent,  E.  K.,  to  pay  the 
sum  of  money  in  the  said  note  spe- 
cified, when  the  same  should  become 
due,  without  setting  forth  any  far- 
ther consideration,  or  averring  a 
demand  upon  E.  K.,  the  defendant's 
agent,  is  good  after  verdict.  Shaw  v. 
Redmond.  xj.  27 

40.  Where  a  rule  of  court  directs  the 
prothonotaiy,  upon  a  plea  or  pleas 
being  entered,  to  put  the  cause  at 
issue,  and  enter  the  proper  replica- 
tions and  other  pleadings,  for  that 
purpose,  it  is  not  error  if  the  cause 
has  been  tried  without  a  replication 
to  the  plea  of  non  assnmfisit  infra 
sex  annos.    And  it  seems,  it  would 
not  be  error  if  there  were  no  such 
rule  of  court.  Ibid. 

41.  A  variance  between  the  writ  and 
declaration  is  matter  of  abatement, 
or  special  demurrer,  and  not  of  re- 
view on  writ  of  error.   JVewlin  v. 
Palmer.  xi.  98 

42.  Debt  for  rent,  three  hundred  and 
seventy-five  dollars.     The  declara- 
tion contains  two  counts,  for  two  dis- 
tinct years'  rent,  three  hundred  and 
seventy-five  dollars  each.  The  gue- 
ritur  demands  three  hundred   and 
seventy-five  dollars.  Verdict  for  less 
than  that  sum,  the  declaration  is 
good.  Ibid. 

43.  The  defendant  has  a  right,  during 
the  trial,  to  change  his  plea.  Hop- 
kins v.  Mehaffy.  xi.  126 

44.  A  foreign  attachment  cannot  be 
given  in  evidence,  under  the  plea  of 
payment,  in  an  action  of  debt  against 
the  garnishee.    It  should  be  pleaded 
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specially;  or  if  the  plea  be  payment 
with  leave,  &c.,  notice  should  be 
given  to  the  plaintiff  of  the  de- 
fendant's intention  to  give  the  at- 
tachment in  evidence,  ufidcgraffet 
al.  v.  Sfiring,  for  the  use  of  Henry. 
xi.  188 

45.  A  foreign  attachment,  which  after 
pending  some  time  has  been  com- 
promised, is  a  good  plea  in  bar,  (so 
far  as  respects  interest)  to  an  action 
against  the  garnishee,  to  recover  the 
debt  attached;  and  it  is  error  to  re- 
fuse to  permit  such  a  plea  to  be  en- 
tered at  the  trial.  Ibid. 

46.  In  an  action  upon  the  act  of  con- 
gress of  the  19th  vi  April,  1816,  im- 
posing new  duties  on  licenses  to  dis- 
tillers of  spirituous  liquors,  the  term 
during  which   the  defendant  used 
the  still,  and  the  sum  claimed  for 
double  duties,  should  be  stated  in  the 
declaration;   and  the    omission    to 
state  them  is  not  cured  by  verdict. 
Buchwalter  v.  The  United  States. 

xi.  193 

47.  A  declaration  demanding  two  dis- 
tinct penalties,  and  double  duties  for 
the  use  of  two  separate  stills,  is  bad; 
the  use  of  the  stills  being  a  single 
act,  for  which  a  single  penalty  can 
be  recovered.  'Ibid. 

48.  The  Court  of  Common  Pleas  has 
jurisdiction  of  actions,  arising  under 
the  act  of  congress  above  mentioned. 

Ibid. 

49-  Where,  in  a  contract  for  the  sale 
of  land,  the  vendee  agrees  to  pay 
part  of  the  purchase  money  on  the 
delivery  of  the  deed,  and  the  residue 
in  instalments,  and  the  vendor  stipu- 
lates to  procure,  within  twelve 
months,  a  good  and  sufficient  title, 
derived  from  the  commonwealth, 
and  on  such  title  being  produced,  the 
vendee  agrees  to  execute  a  mort- 
gage on  the  premises,  and  give  his 
bond,  with  warrant  of  attorney,  &c, 
to  secure  the  payments  aforesaid; 
in  an  action  bv  the  vendee  against 
the  vendor  or  his  securities,  for  not 
procuring  a  good  and  sufficient  title, 
the  plaintiff  must  aver  in  his  decla- 
ration, that  he  was  ready  to  perform 
I  his  part  of  the  agreement.  Grace  et 
al.  v.  Regal.  xi.  351 

50.  If  the  plaintiff  declare  against 
six  defendants,  and  take  judgment 
against  three  only,  without  noticing 
the  others,  it  is  error.  Latshaio  e\ 
al.  v.  Steinman.  xi.  357 

5 1.  The  declaration  ought  to  be  against 
those  who  were  summoned,  with  an 
averment,  that  process  had  issue 


against  the  others,  who  were  not  to 
be  found.  Ibid. 

52.  A  statement  may  be  filed,  under 
act  of  the    21st  of   March,   1806, 
in  a  suit  brought  to  recover  a  sum  of 
money  paid  by  the  plaintiff  as  bail 
of  the  defendant.  Thompson  v.  Gif- 
ford.  xii.  74 

53.  That  act  authorizes  the  filing  of 
a  statement,  on  an  appeal  from  the 
judgment  of  a  justice  of  the  peace. 

Ibid. 

54.  An  action  for  a  legacy  is  not  within 
the  provisions  of  the  act  of  the  21st 
of  march,  1806,  authorizing  a  state- 
ment to  be  filed,  instead  of  a  decla- 
ration.   Meals  et  al.  Executors,  v. 
Wiley  et  ux.  xii.  96 

55.  A  declaration  setting  forth  an  im- 
plied promise  by  an  administratrix, 
as  such,  to  pay  money  paid,  laid  out, 
and  expended  by  the  plaintiff,  for 
her  use  as  administratrix:,  in  conse- 
quence of  the  payment,  after  the 
death  of  the  intestate,  of  a  debt  for 
which  he   and  the  plaintiff  were 
jointly  liable  in  his  lifetime,  is  good; 
and  a  judgment  de  bonis  intestati, 
founded  upon  it  may  be  supported. 
Collins,  Administratrix  v.  weiier. 

xii.  97 

56.  A  count  in  slander,  stating  merely 
that  the  defendant  charged  the  plain- 
tiff with  the  crime  of  forgery,  is 
bad.    Yundtv.  Yundt.  xii.  427 

57.  Coverture  may  be  pleaded  in  abate- 
ment or  in  bar,  according  to  circum- 
stances. Steer  v.  Steer.         xiv.  379 

58.  In  an  action  of  debt  on  a  bond, 
e'xecuted  by  the  defendants  directly 
to  the  plaintiff,  during  her  coverture 
with  one  of  them,  coverture  is  a 
plea  in  bar.  Ibid. 

59.  Scire  facias  on  a  judgment  to  re- 
cover a  debt,  which  the  plaintiff  sta- 
ted he  had  recovered,  of  four  hun- 
dred and  forty-three  dollars  seven- 
teen cents:  on  nultiel  record  pleaded, 
the  judgment  produced  was  for  nine 
hundred  and  eighty-seven  dollars: 
held,  that  the  defendant  was  entitled 
to  judgment.     Walker  v.  Pennell. 

xv.  68 

60.  Pleas:  payment  with  leave  and 
conditions  performed,    with  leave, 
&c.  replication,  issue,  &c.  is  a  good 
joinder  of  issue  after  verdict.  JKoth 
v.  Miller.  xv.  100 

61.  In    a  suit  on  a  bond  of  indemnity, 
if  the  narr.  sets  out  the  condition 
to  be,  to  keep  the  plaintiff  indemni- 
fied against  certain  bonds,  describing 
them,  and  breach  in  not  so  doing, 
pleas   of  payment  and   conditions 
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performed,  admit  the  bonds  as  sta- 
ted. Ibid 

62.  Plea  in  abatement  is  too  late  after 
a  general  imparlance.    Witmer  v. 
Schlatter.  xy.  150 

63.  Where  the  defendants  have  in  one 
action  abated  the  suit  by  pleading 
other  persons  joint  contractors  not 
named  in  the  writ,  and  a  new  suit  is 
brought,  a  similar  plea  in  abate- 
ment will  not  be  allowed  in  such  se- 
cond suit  though  put  in  by  the  de- 
fendants, who  were  not  parties  to 
the  first  suit.  Ibid. 

PLENE  ADMINISTRAVIT. 
1.  Upon  a  general  plea  of  filene  ad- 
ministravit,  the  jury  have  no  right  to 
apportion  the  assets;  but  must  find 
for  the  plaintiff  to  the  amount  of  all 
the  assets  remaining  unadministered. 
Where  an  executor  has  assets,  but 
not  sufficient  to  pay  all  the  debts,  he 
can  protect  himself,  only  by  plead- 
ing a  special  filene  administravit,  of 
all  beyond  a  sum  sufficient  to  satisfy 
debts  of  a  higher  nature,  and  to  pay 
other  debts  of  equal  degree  their 
proportions.  Shaw  v.  Cameron  et  al. 
Administrators  of  Scott.  xi.  252 

POOR. 

See  EDUCATION,  1.    ORDER  OF  RE- 
MOVAL.   PAUPER.    SLAVE. 

1.  Justices  of  the  peace  have  jurisdic- 
tion where  a  man  deserts,  his  wife, 
though  she  has  no  children.  Over- 
seers of  the  Poor  v.  Smith,      ii.  363 

2.  It  is  not  necessary  that  the  defend- 
ant should  have  notice,  in  such  case, 
previous  to  the  seizure  of  his  pro- 
perty, iii.  363 

3.  Nor  that  he  should  be  bound  over 
to  the  sessions,  or  process  issued  to 
bring  him  in.  ii.  363 

4.  The  township  may  proceed  by  sei- 
zure to  indemnify  themselves,  with- 
out the  wife's  consent  ii.  363 

5.  The  defendant  has  a  right  to  prove 
to  the  Quarter  Sessions,  that  he  had 
not  deserted  his  wife,  but  she  had 
deserted  him.  ii.  363 

6.  The  poor  of  the  county  of  Dauphin, 
being  supported  by  funds  raised  by 
a  tax  on  the  whole  countv,  a  sen- 
tence that  one  convicted  of  fornica- 
tion and  bastardy  shall  give  security 
to  indemnify  any  particular  borough, 
township,  or  district,  is  erroneous. 
Dorsey  v.  The  Commonwealth. 

viii,  261 

POOR  LAWS. 
'See  ASSUMPSIT,  3. 


POSSESSION. 

See  EASEMENT,  1.  EJKCTMENT,  42, 
43,  44.  EVIDENCE,  117.  LAND- 
LORD AND  TENANT,  7,  8.  LANDS,  7. 
LEASE,  2.  LIMITATION,  ACT  OF,  10. 
MORTGAGE,  2.  NOTICE,  9.  SET- 
TLEMENT. SURVEY.  TRESPASSER. 

1.  Where  there   is  no  interference, 
possession  of  part   is  possession  of 
the  whole.  Burns  v.  Swift,    ii.  436 

2.  A  demand  of  possession  is  waved 
when  the  tenant  on  being  informed 
of  the  plaintiff's  claim,  previously  to 
bringing  the   ejectment,  refuses  to 
recognize  it.   Youst  v.  Martin. 

iii.  423 

POUNDAGE. 
See  LIBERARI  FACIAS,  2. 

POWER. 

See  AGENT,  1.  AUTHORITY,  1.  COUN- 
TY COMMISSIONER,  9,  10,  11,  12. 
EVIDENCE,  140, 176.  PAROL'$ALE, 
1,  2.  VENDOR  AND  VENDEE. 

1.  A  power  was  given  to  A.  by  will, 
to  dispose  of  a  portion  of  the  testa- 
tor's estate  among  such  of  the  testa- 
tor's grandchildren   as  A.  thought 

K roper,  «'  by  any  writing  under  his 
and  and  seal,  executed  in  the  pre- 
sence of  two  or  more  credible  wit- 
nesses." A.  made  a  testamentary 
writing  in  the  form  of  a  letter,  dispos- 
ing thereof,  signed  but  not  sealed  or 
attested.  She  afterwards  acknow- 
ledged it  to  be  her  will,  and  pro- 
cured a  codicil  to  be  written  to  it, 
on  a  separate  paper  relative  to  her 
own  property,  which,  codicil  she 
signed  opposite  a  seal,  and  acknow- 
ledged both  papers  in  the  presence 
of  three  witnesses.  Held,  that  it  was 
a  good  execution  of  the  power.  Por- 
ter v.  Turner.  iii.  108 

2.  T.  F.  by  bargain  and  sale  conveyed 
all  the  parts  and  purparts,  shares 
and  dividends,  of  him,  the  said  T. 
F.  in  the  messuages,  lots  of  ground, 
lands,  ground  rents,  tenements,  and 
hereditaments,     and   real     estate, 
which  his  father  lately  died  seised 
of,  to  two  trustees  upon  trust,  that 
they  and  the  survivor,  and  the  heirs 
and  assigns  of  the  survivor,  should 
during  the  natural  life  of  T.  F. ,  let 
the  premises,  receive  the  rents  and 
income,  and  pay  the  surplus,  after 
deducting  ground  rents,  &c.  into  the 
proper  hands  of  T.  F.  and  not  to  any 
agent  he  might  appoint  during  his 
natural  life,  or  apply  the  same  to  his 
maintenance,  and  from  and  after  his 
decease,  in  trust  for  his  children,  in 
fee  simple,  and  in  case  he  left  no 


GENERAL  INDEX. 


431 


children,  then  to  and  for  the  use  of 
the  right  heirs  of  the  said  T.  F.  for 
ever.  Provided  always  that  it 
should  be  lawful  for  T.  F.  with  the 
consent  and  approbation  of  the  said 
trustees  or  the  survivor  of  them,  or 
the  heirs  of  the  survivor,  by  any 
deed  under  their  hands  and  seals 
duly  executed  and  acknowledged, 
to  grant  or  convey  all,  or  any  part 
of  the  premises,  to  such  person  or 
persons,  and  for  such  uses  or  estates 
as  the  said  T.  F. ,  with  such  consent 
and  approbation  should  direct,  li- 
mit, or  appoint  The  real  estate  of 
the  father  was  afterwards  sold  by 
order  of  the  Orphans'  Court,  and 
•with  part  of  the  monies  paid  to  the 
trustees,  they  purchased  a  house  in 
the  city  of  Philadelphia,  which  was 
conveyed  to  them  on  the  same  trusts; 
the  residue  was  placed  and  conti- 
nued at  interest.  T.  F.  made  his 
last  will,  (subscribed  by  the  trus- 
tees,) reciting  their  approbation  and 
consent,  testified  by  their  subscrip- 
tions to  the  will,  and  devised  to  his 
sister  M.  F.,  in  fee,  all  the  residue 
of  his  estate,  after  payment  of  debts, 
and  died,  leaving  the  said  M.  F.  and 
the  wives  of  the  plaintiffs,  with  other 
brothers  and  sisters,  his  heirs  at  law. 
Shortly  afterwards,  the  trustees 
executed  a  deed  to  M.  F.  in  which 
as  far  as  the  same  might  be  neces- 
sary, they  gave,  their  consent  and 
approbation  to  the  said  devise,  and 
conveyed  the  estate  to  the  said  M. 
F.  in  fee.  Held,  that  the  power 
reserved  by  T.  F.  was  not  well  exe- 
cuted, and  that  the  plaintiffs  were 
entitled  to  a  share  in  the  house  pur- 
chased by  the  trustees,  and  in  the 
money  at  interest.  Slifer  v.  Beatcs. 
ix.  166 

POWER  OF  ATTORNEY. 

See  EVIDENCE. 

1.  A  power  of  attorney  executed  out 
of  the  state  by  a  man  and  his  wife, 
for  the  conveyance  of  the  wife's  land, 
and  acknowledged  before  a  justice  of 
the  peace,  whose  certificate  is  au- 
thenticated under  his  private  seal, 
confers  no  authority  to  make  such 
conveyance.    Siveigart  v.  Frey,  Ad- 
ministrator of  Berk,  viii.  299 

2.  A  power  of  attorney,  given  by  A. 
and  wife  to  B.   "to 'settle  with  the 
executors  of  C.  all  accounts,  lega- 
cies, &c.  which  by  the  will  of  the 
said  C.  or  otherwise,  they  might  be 
entitled  to  receive  from  his  estate; 
to  ask,  demand,  and    receive  the 


amount  thereof,  from  the  said  exe- 
cutors; and  on  receipt  thereof,  to 
execute,  seal,  and  deliver,  all  and 
every  release,  quit  claim,  receipt, 
or  other  instrument  of  writing,  which 
may  be  necessary  to  secure  the  said 
executors  from  harm,  on  account  of 
any  payment  which  may  be  made 
by  them,"  does  not  autho'rize  the  at- 
torney to  convey  the  wife's  interest 
in  land  derived  under  the  will  of  C. 

Ibid. 

3.  Married  women  in   Pennsylvania 
may,  jointly  with  their   husbands 
give  a  power  of  attorney  to  convey 
lands,  and,  if  duly  acknowledged, 
the  conveyance  under  it  would  be 
valid.  Fulweiler  v.  Baugher.  xv.  45 

4.  Ten  years  from  the   date  of  the 
power,  does  not  raise  a  presumption 
of  the  death  of  the  principal,  at  the 
time  when  an  attorney  executes  a 
conveyance  under  such  power,  where 
there  is  no  removal  of  the  principal 
from  his  former  abode.  Ibid, 

5.  An  act  done  by  an  attorney  is  valid, 
if  it  appears  he  did  it  bv  an  attorney, 
whether  it  be  done  in  the  principal's 
name  or  in  the  attorney's  as  such. 

Ibid. 

POWER  TO  SELL. 

See  DEVISE,  25. 

PRACTICE. 

See  ADMINISTRATOR,  8.  AFFIDA- 
VIT OF  DEFENCE,  1,  2,  3.  AR- 
BITRATORS, 5.  BILL  OF  EXCEP- 
TIONS, 14.  COURT,  14,  15,  19, 
22.  EJECTMENT,  27.  EVIDENCE, 
92,  108.  FOREIGN  ATTACHMENT, 
1,  2,  3.  JUDGMENT  BY  DEFAULT, 
1.  JURY,  3.  PAROL  EVIDENCE. 
PLEADING,  2,  3,  4.  QUARTER 
SESSIONS,  1.  REFEREES,  1,  2. 
RULES  OF  COURT,  1,  2,  3,  4. 
SCIRE  FACIAS.  WRIT  OF  ERROR. 

1.  The  court  may  allow  the  declara- 
tion to  be  amended,  after  the  jury  is 
sworn.     Miles  v.  O'Hara.        \.  32 

2.  After  in  nullo  est  erratum,  pleaded 
and  issue  joined,  it  is  too  late  to  move 
to  quash  the  writ,  but  the  court 
would  quash  it  of  their  own  accord, 
if  injustice  were  likely  to  be  done. 
Downing  v.  Baldwin.  i.  298 

3.  Motion  to  strike  off  a  plea  of  alien 
enemy,   fiuis   darrein  continuance, 
withdrawn  at  the  suggestion  of  the 
court,  and  leave  given  to  withdraw 
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the  former  replication,  and  reply  de 
KOVO,    Russell  v.  Skifivrith.     i.  310 

4.  Exceptions  to   report  of  referees 
cannot  be  received,  unless  they  are 
accompanied  by  affidavits  as  to  facts, 
•which  do  not  appear  upon  the  face 
of  the  proceedings.  Pearcev,  Shaw, 

i.  365 

5.  An  amendment  of  the   declaration 
may  be  made  at  any  time  during  the 
trial.     Cunningham  v.  Day.      ii.  1 

6.  The  plaintiff  shall  not  be  permitted 
to  introduce  an  entirely  new  cause 
of  action.  ii.  1 

7.  But  provided  he  adheres  to  the  ori- 
ginal cause  of  action,  he  may  add  a 
count  substantially  different  from  the 
declaration.  ii.  1 

8.  A  declaration  may  be  amended  af- 
ter the  jury  is  sworn,  provided  it 
does  not  change  the  ground  of  action, 
Smith  v.  Rutherford.  ii.  358 

9.  The  court  has  a  right  to  strike  out 
such  parts  of  a  statement  made  by 
the  defendant,  under  the  act  of  21s't 
March,  1806,  as  are  scandalous,  im- 
pertinent and  unnecessary.      Rid- 
dle v.  Stevens.  ii.  537 

10.  Pleas  in  abatement  should  not  be 
put  in  after  pleas  in  bar,  unless  un- 
der special  circumstances,  of  which 
the  court  must  judge.  ii.  537 

1 1.  It  is  unseasonable  to  put  in  a  plea 
in  abatement  only  the  day  before 
the  trial.  ii.  537 

33.  There  is  no  occasion  for  a  formal 

issue,  when  the  cause  goes  to  trial 

on  the  statements  of  the  parties. 

ii.  537 

14.  If  a  statement  follows  the  direc- 
tions of  the  act  of  assembly,  it  is 
good,  although  the  plaintiff,  in  suing 
on  a  contract,  does  not  state  the  per- 
formance on  his  part.  ii.  537 

15.  In  a  criminal  case,  the  court  will 
receive  a  motion  in  arrest  of  judg- 
ment at  any  time  during  the  term. 
The  Commonwealth  v.   Tilghman. 

iv.  127 

16.  On  a  rule  to  show  cause  of  action, 
this  court  will  not  receive  supple- 
mentary affidavits.       Eldridge    v. 
Robinson.  iv.  548 

17.  Where  an  attorney  appears  spe- 
cially for  one  defendant  in  a -suit 
against  two,  and  afterwards  as  at- 
torney for  the  defendant,  acknow- 
ledges judgment  in  favour  of  the 
plaintiff",  it  is  good  judgment  only  as 
to  the  defendant,  for  whom  such  at- 
torney appeared,  and  a  joint  execu- 
tion is  erroneous.     Kimmel  v.  Kim- 
mel.  if~    Ok.  294 

18.  Ifalevarifacias,  issued  under  the 


6th  section  of  the  act  of  1705,  "  for 
taking  lands  in  execution  for  the 
payment  of  debts,"  be  returned 
"  not  sold  for  want  of  buyers,"  it  is 
unnecessary  to  issue  a  liberari facias, 
though  such  is  the  language  of  the 
act,  Tofifier  v.  Taylor  and  others. 
vi.  173 

19.  It  is  not  necessary  that  the  she- 
riff's return  to  a  levari  facias  should 
state  that  he  had  given  the  notice 
required  by  law  of  the  time  and 
place  of  sale;  nor  is  it  necessary  for 
the  party  who  insists  upon  the  va- 
lidity of  such  a  sale  to  prove  on  the 
trial,  that  due  notice  has  been  given; 
unless  evidence  be  given  to  raise  a 
presumption  to  the  contrary.  Ibid, 

20-  This  court  will  not  proceed  by  at- 
tachment, for  disobeying  an  order 
of  restitution  on  the  reversal  of  a 
judgment.  The  practice  is  to  remit 
the  record  to  the  Court  of  Common 
Pleas,  in  order  to  have  the  judgment 
of  this  court  carried  into  effect. 
Russell  \.  Gray.  vi.  208 

21.  Where  judgment  in  ejectment  had 
been  entered  in  the  Common  Pleas, 
and  possession  delivered  after  the 
expiration  of  the  term  laid  in  the 
declaration,  this  court  permitted  the 
term  to  be  enlarged  by  the  defend- 
ant in  error,  on  paying  the  costs  of 
the  writ  of  error.    Riddle,  Esq.  v. 
Lessee  of  Findlay  and  others. 

vi.  227 

22.  The  plaintiff  cannot,  where  there 
are  three  defendants  on  whom  pro- 
cess has  been  served,  drop  one  and 
proceed  against  the  other  two,  and 
if  he  obtain  an  award  of  arbitrators 
against  these  two,  it  is  erroneous. 
Marshall  and  others  v.  Lowry. 

vi.  281 

23.  Evidence  received  or  rejected  at 
Nisi  Prius  and  not  noted  by  the 
judge,  cannot  be  taken  into  consi- 
deration, on  a  motion  for  a   new 
trial,  or  to  take  off  a  nonsuit.  Bee  v. 
Fisher.  vi.  339 

24.  If  the  damages   assessed  by  the 
jury  in  the  court  below,  exceed  the 
damages  laid  in  the  declaration,  this 
court  will  not,  on  the  removal  of  the 
record  by  writ  of  error,  suffer  a  re- 
mittitur  of  the  surplus  damages  to 
be  entered;  but  will,  without  re- 
versing the  judgment,  send  back  the 
record  to  the  court   below  to   be 
amended,  if  they  think  proper,  and 
if    it   be   returned   to  this   court, 
amended  by  a  release  of  the  excess 
of  damages,  they  will   affirm  the 
judgment,   Sfiackman,  Administra- 
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ior  of  Morris,  v.  Byers.    vi.  385 

25.  Trespass  against  six  defendants; 
two  pleaded  to  issue:  and  on  the 
same  day  a  rule  to  plead  was  en- 
tered against  the  other  four,  against 
whom   judgment    was    afterwards 
signed  for  want  of  a  plea.     The  is- 
sue between  the  plaintiff  and  the 
two  who  pleaded  was  then  tried, 
against  whom   damages  were   as- 
sessed.   Judgment  was  entered  on 
the  verdict,  and  execution  was  is- 
sued  against   all   the    defendants. 
Held,  that  the  judgment,  as  to  all 
but  the  two  who  pleaded,  was  erro- 
neous, and  that  the  execution  was 
erroneous    in    toto.    Cridland   and 
others  v.  Floyd.  vi.  412 

26.  Where,  in  an  action  of  debt,  the 
verdict  does  not  exceed  the  sum 
demanded  in  the  writ,  it  should  be 
taken  in  debt  for  the  whole  sum; 
where  the  debt  and  interest  exceed 
that  sum,  it  should  be  in  debt  for 
the  amount  demanded,  and  in  da- 
mages for  the  residue.  Reed  v.  Pe- 
dan  and  others.  viii.  263 

27.  Prior  to  the  act  of  the  28th  of 
Marc/i,  1820,  it  was  unnecessary  to 
file  a  declaration  or  statement,  be- 
fore submitting  a  cause  to  arbitra- 
tion; but    if  the  plaintiff  thought 
proper  to  file  one,  and  it  set  forth 
no  cause  of  action,  he  could  not  re- 
cover. Buck  and  another  v.  Nicho- 
las, viii.  316 

28.  All  courts  of  record  have  a  right 
to  make  rules  for  the  regulation  of 
their  practice,  not  in  violation  of 
the  law  of  the  land;  and  they  are 
the  most  proper  judges  of  the  ex- 
tent and  application  of  their  own 
rules.  Snyder  and  others  v.  Bauch- 
man  and  others.  viii.  336 

29.  A  rule  requiring  exceptions  to  be 
filed  within  a  limited  time,  in  all 
certioraris  to  remove  the  judgments 
of  justices,  applies  to  the  case  of  a 
proceeding  before  two  justices,  and 
a  jury,  under  the  act,  "  to  enable 
purchasers  at  sheriffs  and  coroner's 
sales  to  obtain  possession,"  and  is  a 
valid  rule.  Ibid. 

SO.  In  Pennsylvania,  a  conditional 
verdict  in  ejectment,  is  good.  Cool- 
baugh  v.  Pierce.  viii.  418 

31,  Where  one  of  several  joint  defend- 
ants dies,  his  personal  property  is 
discharged  from  execution;  but  'the 
judgment  remains  a  lien  upon  his 
land;  and  it  seems  that  the  proper 
mode  of  rendering  the  judgment 
effective  in  Pennsylvania,  is,  to  issue 

VOL.  xv. 


a  scire  facias  against  the  survivors, 
and  the  executors  or  administrators 
of  him  who  is  dead;  and  though  the 
terre-tenant  is  not  made  a  party  on 
the  record,  he  may  come  in  on  no- 
tice, and  defend  firo  interesse  suo. 
The  Commonwealth  for  the  use  of 
Bellas  v.  Vandcrslice  and  another, 
AdminiHtrators  of  Miller,  viii.  452 

32.  A  judj^nent  by  default,  under  the 
act  of  the  20th  of   March,    1724, 
section  1st,  is  good,  where  a  decla- 
ration has  been  filed,  and  the  de- 
fendant has  not  appeared,  though 
the  declaration  was  not  filed  five 
days  before  the  return  of  the  writ. 
Morrison  v.  WetherelL         viii.  502 

33.  If  the  record  do  not  show  when 
the  summons  was  served,  the  court, 
on  its  being  made  to  appear  that  it 
was  not  served  ten  days  before  the 
return  day,  would  set  aside  a  judg- 
ment by  default  for  irregularity ;  but 
after  the  executii  n  of  a  writ  of  in- 
quiry and  judgment  upon  it,  and   a 
long  acquiescence,  it  is  not  to  be 
presumed  that   the  summons  was 
not  regularly  served.  Ibid. 

34.  The  lapse  of  two  years  from  the 
return  of  a  scire  facias,  without  any 
proceeding  on  it,  does  not  by  our 
practice,    work    a    discontinuance; 
and  the  plaintiff  may  afterwards, 
the  proper  rules  having  been  enter- 
ed, take  judgment  for  want  of  a 
plea.  Da-vis  v.  Jones.  xii.  60 

35.  Counsel  must  confine  their  argu- 
ments to  the  errors  they  have  as- 
signed on  the  record.  Berry  v.  Van- 
tries,  xii.  89 

36.  If  there  are  pleas  to  an  indict- 
ment, of  autrefoits  acquit  and  not 
guilty,  the  former  issue  should  be 
first  tried.   The  Commonwealth  \: 
Demuthetal.  xii.  389 

37.  If  a  jury  be  charged  with  both  these 
pleas  at  once,  and  the  verdict  is, 
guilty  in  manner  and  form,  &c.,  no 
judgment  can  be  rendered,  as  there 
is  no  verdict  on  one  of  the  pleas. 

Ibid. 

38.  It  is  the  practice  to  send  out  with 
the  jury,  calculations  made  by  the 
parties,  showing  the  items  on  which 
they  rely,  in  cases  where  calcula- 
tion is  requisite,  in  making  up  the 
verdict.     The     Commonwealth    v. 
Lebo.  xiii.  175 

PREFERENCE. 
See  INSOLVENTS,  1. 
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PRESCRIPTION. 
See  PRESUMPTION. 
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PRESUMPTION. 

See  ASSUMPSIT,  5.  DEPOSITION, 
10.  EASEMENT,  1.  HUSBAND 
AND  WIFE,  20.  JUDGMENT,  24. 
LAND,  4,  7.  PAYMENT.  SURVEY, 
7.  TAXES,  5. 

1.  Where  a  person  has  been  absent 
many  years  without  being  heard  of, 
and  no  circumstance  appears  to  ac- 
count for  it,  a  juiy  may  and  ought 
to  presume  his  death.  iii.  490 

2.  Therefore  where  14  years  and  9 
months  had  elapsed  between    the 
time  of  a  person's  being  last  heard 
of,  who  had  lived  in  Philadelphia 
and  the  commencement  of  the  ac- 
tion, and  when  last  heard  of,  he 
was  at   a    place   between    which 
and  Philadelphia  there  was  a  free 
communication,  and  it  was  then  his 
intent   to  return   to   Philadelphia, 
field,  that  the  jury  might  and  ought 
to  presume  his  death  without  issue, 
and  that  a  legatee  over  of  personal 
property  on  such  event,  might  reco- 
ver without  giving  security.  Miller 
v.  Beates.  iii.  490 

3.  Query,  If  the  country  has  been 
long  enough  settled,  to  allow  of  the 
time  necessary  to  prove  a  prescrip- 
tion.  Strickler  v.  Todd.  x.  63 

4.  If  there  has  been  an  uninterrupted 
use  and  enjoyment  of  a  stream  of 
water  above  21  years,  in  any  parti- 
cular way,  this  affords  a  conclusive 
pi-esumption  of  right  in  the  party  so 
enjoying  it.  Ibid. 

5.  Under  what  circumstances  it  may 
be  left  to  the  jury  to  presume  a  con- 
veyance.   Kingston  v.  Lesley. 

x.  383 

6.  The  court  will  not   reverse   the 
judgment  because  the  court  below 
told  the  jury,  that  though  there  was 
no  legal  presumption  of  payment, 
if  it  appeared  there  was  a  scheme 
to  delay  the  trial  for  a  great  length 
of  time,  in  order  to  gain  an  advan- 
tage by  the  death    of  parties    or 
witnesses,  they  could  not  say  but 
this  might  raise  some  presumption 
against  the  plaintiff.  Paul  v:  Dur- 
borrotv.  xiii.  392 

7.  Ten  years  from  the  date  of   the 
power  does  not  raise  a  presumption 
of  the  death  of  the  principal,  at  the 
time  when  an  attorney  executes  a 
conveyance    under     such    power, 
where  there  is  no  removal  of  the 
principal  from  his   former  abode. 

.  Baugher,     .       xv.  45 


PRINCIPAL. 
See  BAIL,  6,  7,  8. 

PRINCIPAL  AND  AGENT. 

See  AGENT,  1,  2,  3.    PAROL  SALE. 

PRINCIPAL  AND  SURETY. 

See  BILLS  OF  EXCHANGE,  &c.,  5, 

6,  7,  8,  9,  10.    CONSTABLE,  1. 

1.  The  mere  omission  by  a  creditor  to 
bring  suit  against  the  principal  debt- 
or, does  not  discharge  the  surety. 
Cofie  v.  Smith  and  another,  survi- 
ving1 Executors  of  Smith,    viii.  110 

2.  If  ^a  creditor,  after  being  requested 
to  bring  suit  against  the  principal 
debtor,  refuse  or  neglect  to  do  so, 
the  surety  is  discharged;  provided 
the  request  be  proved  clearly  and 
bey  and  all  doubt,  and  firovided  it  be 
positive,  and  accompaniedtvitha  de- 
claration, that  unless  the  request  be 
complied  with,   the  surety  ivul  be 
considered  as  discharged.    And  al- 
though a  request,  if  not  in  writing, 
would  not  be  void,  it  is  best  that  it- 
should  be  in  writing.  Ibid. 

3.  Query,  Whether  the  surety  would 
be  discharged,  if  it  should  appear 
that  the  insolvency  of  the  principal 
would  have  prevented  a  recovery  of 
the  debt,  if  suit  had  been  brought 
against  him  when  required.       Ibid. 

4.  If  the  principal  be  dead,  the  cre- 
ditor is  under  no  obligation  to  resort 
to  his  estate,  unless  requested  by  the 
surety  to  do  so;  notwithstanding  the 
14th  section  of  the  act  of  the  19th 
of  April,  1794,  which  requires  cre- 
ditors to  exhibit  their  accounts  to 
executors  and  administrators  within 
twelve  months  after  public  notice 
given.  Ibid. 

5.  Where  the  creditor  has  the  means 
of  fatisfaction  in  his  hands,  and  does 
not  choose  to  retain  it,  but  slitters  it 
to  pass  into  the  hands  of  the  princi- 
pal, the  surety  is  discharged.     And 
the  distinction  between  principal  and 
surety  is  not  destroyed,  by  obtaining 
judgment  on  the  original  security. 
The  Commonwealth,  for  the  use  of 
Bellas,  v.  Vanderslice  and  another, 
Administrators  of  Miller,    viii.  452 

6.  An  obligee  called  on  by  the  surety 
of  the  obligor  to  sue  the  principal 
loses  his  resort  against  the  principal 
by  neglect;  but  evidence  is  not  ad- 
missible of  a  call  of  that  kind  made 
on  the  administrators  of  the  obligee 
by  the  guardian  of  one  of  his  heirs. 
Geddis'v.  Hawk,  x,  3? 
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PRIVILEGE. 

•Vee  ARREST,  1. 
When  another  Court  has  refused  to 
discharge  one  of  its  own  suitors  from 
arrest  on  the  ground  of  privilege, 
this  court  will  not  relieve  on  habeas 
corfius.  J7te  Commonwealth  \: 
Hambright.  iv.  149 

PROCESS. 

1.  Under  the  act  of  Aliril  4th,  1785, 
for  erecting  and  opening  a  loan  of- 
fice, for  the  sum  of  fifty  thousand 
pounds,  by  which  the  trustees  were 
authorized,  "After  default  in  pay- 
ment by  the  mortgagor,  to  issue 
their  precept  to  the  sheriff"  of  the 
county  where  the  mortgaged  pre- 
mises shall  lie,  commanding  him  to 
enter  upon  the  messuages,  lands,  &c. 
in  the  deeds  of  mortgage  specified; 
and  by  the  same  to  sell  on  the  pre- 
mises, by  public  auction  or  vendue, 
and  convey  to  the  highest  bidder, 
after  at  least  thirty  days'  public  no- 
tice given  of  such  sale,  by  adverti- 
sing, v&c.  in  some  of  the  most  public 
places  of  the  county,"  lands  had 
been  mortgaged,  which  then  lay  in 
the  county  of  Bedford,  but  which  af- 
terwards on  a  division  of  the  county, 
fell  into  the  new  county  of  Hunting- 
don. Held,  that  the  precept  to  sell 
should  be  directed  to  the  sheriff  of 
the  county  of  Huntingdon,  and  not 
to  the  sheriff  of  the  county  of  Bed- 
ford, lessee  of  Cromwell  v.  Af'Cal- 
mont.  5.  126 

2.  What  errors  and  defects  in  process 
are  cured  by  the  act  of  21st  of  Fe- 
bruary, 1814.  The  Commonwealth 
v.  Smith.  ii.  300 

PRODUCTION  OF  PAPERS. 

See  NOTICE,  7. 

PROMISSORY  NOTE. 

See  ASSUMPSIT,  8.  BILL  OF  EXCEP- 
TIONS, 12.  BILLS  OF  EXCHANGE, 
8cc.  DEFALCATION,  I.  EVIDENCE, 
126,  149,  197,  208,  209,  314, 
346,  354,  355.  EXTINGUISH- 
MENT, 2.  NOTARY  PUBLIC,  2. 
OBLIGATION,  1,2,  3.  PAROL  EVI- 
DENCE, 10.  PARTNERS,  2.  RE- 
LEASE, 7.  SPECIALTY,  1,  2,  3,4. 
STATEMENT,  4, 6.  TAVERN  RECK- 
ONING, 1,  2.  USURY,  1. 

1.  Before  the  act  of  27th  of  February, 
1797,  the  indorsee  of  a  promissory 
note,  held  it  liable  to  set-off,  and 


every  species  of  defence  of  which 
the  drawer  might  have  availed  him- 
self against  the  payee.  That  act 
was  intended  to  place  Philadelphia 
notes,  on  an  equal  footing  with  those 
in  other  parts  parts  of  the  commer- 
cial world.  Cromwell  et  al.  Execu- 
tors v.  jirrot.  i.  180 

2.  In  an  action  by  the  indorsee  against 
the  drawer  of  a  note,  dated  in  Phi- 
ladelphia, payable  on  demand,  with- 
out defalcation,  it  appeared  that  the 
payee  lived  in  Philadelphia,  and  the 
drawer  about  180  miles  from  it;  the 
first  notice  the  drawer  had  of  the  as- 
signment, was  fourteen  months  af- 
ter the  date  of  the  note,  previous  to 
which  time,  he  had  paid  more  than 
half  the  note  to  the  payee.     Held, 
that  the  jury  were  at  liberty  to  pre- 
sume, that  the  indorsee  had  notice 
of  the  payments,  and  that  the  draw- 
er might  set  them  oft'.  i.  180 

3.  If  the  drawer  of  a  promissory  be 
known  by  the  indorser,  to  have  been 
insolvent  when  the  note  was  made, 
and  when  it  became  due,  the  indor- 
ser is  nevertheless,  entitled  to  no- 
tice of  non-payment  by  the  drawer, 
a  general  assignment  of  his  estate 
and  effects,  notice  is  not  necessary. 
Barton  v.  Baker.  i.  3o4 

4.  A  promissory  note  is   legal   evi- 
dence, if  nothing  appears  on  its  face 
to  render  it  void;  though  it  may  be 
void  from  circumstances  deliors  the 
note.  Myers  v.  Inoit:.  ii.  368 

5.  Promissory  notes  in  the  nature  of 
bank  notes,  issued  by  an  unincorpo- 
rated association,  after  the  act  of  the 
51st  of  March,  1814,  and  prior  to 
the  act  of  the  'J2d  of  March,  1817, 
are    recoverable  in  a  suit  against 
the  members  of  the  association  as 
partners.  Heas  v.  Werts-        iv.  356 

6.  Though  such  notes  contain  a  pro- 
mise to  pay,  "  out  of  their  joint  funds 
according  to  their  articles  of  associa- 
tion," yet  the  members  are  person- 
ally liable.  Ibid. 

7.  If  the  maker  of  a  promissory  note 
is  not  to  be  found  when  the  note  be- 
comes due,  a  demand  on  him  of  pay- 
ment is  not  necessary,  in  order  to 
charge  the  indorser.     But  is  is  ne- 
cessary to  prove,  either  a  demand, 
or  due  diligence,  in  endeavouring  to 
make  a  demand.  Duncan  v.  M'Cul- 
Imtgli.  iv.  480 

8.  It  is  not  incumbent  on  the  indorser 
of  a  promissory  note,  to  show  the 
holder,  where  the  maker  is  to  be 
found.  Ibid. 

9.  Notice  to  an  indorser  who  lived  at 
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another  place,  of  non-payment  and 
protest  of  a  promissory  note  was  put 
into  the  post  office  on  the  13th,  and 
by  the  course  of  the  mail  could  not 
reach  him  before  the  19th:.  held, 
that  a  suit  commenced  against  him 
on  the  16th,  was  too  soon.  Smith  v. 
The  Bank  of  Washington.  v.  318 

10.  When  a  promissory  note  is  as- 
signed for  a  valuable  consideration 
and  in  the  course  of  business,  the  as- 
signee cannot  be  affected   by  any 
transactions  between  the  assignor 
and    the  parties  to  such  note,  to 
which  the  assignee  is  not  privy,  and 
evidence  to  that  effect  is  not  rele- 
vant. Harrisburgh  Bank  v.  Meyer, 

vi.  537 

11.  But  such  evidence  is  relevant,  if 
it  shows  that  the  assignee  was  a  trus- 
tee, or  had  notice  of  the  transactions, 
or  did  not  receive  the  note  in  the 
usual  course  of  negotiation.        Ibid. 

12.  If  the  drawer  of  an  indorsed  note 
gives  a  mortgage  bearing  the  same 
date  as  the  note,  though  not  execu- 
ted till  some  days  after,  for  securing 
the  payment  of  the  note,  it  does  not 
merge  the  note  or  discharge  the  in- 
dorser.      Liggit  v.    The    Sank  of 
Pennsylvania.  vii.  218 

13.  The  reasonableness  of  notice  to  an 
indorser  of  the  non-payment  of  a 
promissory  note,  is  a  question  of  fact 
to  be  submitted  to  the  jury.    No  ge- 
neral rule  can  be  laid  down  by  the 
court  on  this  subject.    Gurly  y.  the 
Gettysburgh  Bank.  vii.  324 

14.  A  promissory  note  of  which  the 
date  has  been  altered  without  the 
consent  of  the  defendant,  is  thereby 
rendered  void,  though  in  the  hands 
of  an  innocent  indorsee.  Stephens  v. 
Graham.  vii.  505 

15.  The  date  is,  in  point  of  law,  a  ma- 
terial part  of  the  note,  and,  it  is  er- 
ror for  the  court  to  leave  it  to  the 
jury,  whether  the  alteration  of  the 
date    was  material  or  immaterial. 

Ibid. 

16.  Proof  of  a  note  dated  the  26th 
July,  does  not  support  a  declaration 
stating  a  note  dated  on  the  25th. 

Ibid. 

17.  Where  a  promissory  note,  paya- 
ble on  demand,  was  indorsed  eight 
months  after  its  date,  it  was  field, 
that  in  order  to  charge  the  indorser, 
demand  on  the  drawer,  and  notice 
to   the   indorser,  must  be  proved. 
M'Kinney  v.  Crawford.       viii.  351 

38.  A  note  may,  for  honest  purposes, 
be  datc'l  as  of  a  day  antecedent  to ' 


that  on  -which  it  was  really  made. 
Richter  v.  Selin.  viii.  42i 

19.  A  promissory  ncte  deposited  for 
collection  in  one  of  the  banks  incor- 
porated   by  the    "  act    regulating 
Banks"  passed  the  21st  of  March, 
1814,   and    becoming  due,  but  not 
drawn  payable ,  at  that  bank,  is  not 
liable  to  defalcation.    Gray  v.  Sut- 
ton.  viii.  481 

20.  Payment  of  a  part  of  a  check  by 
the  drawer  after  it  becomes  due  dis- 
penses with  the  necessity  of  proving 
a  demand  on  the  bank  in  a  suit 
against     him.      J^evy    v.    Peters. 

ix.  125 

21.  So,  it  seems,  would  a  payment  of 
part  before  the  check  becomes  due, 

Ibid. 

22.  The  plaintiff  cannot  by  voluntari- 
ly giving  credit  for   part  payment 
evade  the  necessity  of  proving  a  de- 
mand on  the  drawee,  if  the  defend- 
ant disclaims  such  credit,  and  in- 
sists on  the  want  of  a  demand.     But 
if  the  defendant  acquiesces  in  such 
credit  and  insists  that  the  whole  has 
been  paid,  and  relies  on  length  of 
time  and  other  circumstances  to  dis- 
charge him  altogether,  he  thereby 
admits  a  part  payment.  Ibid. 

23.  In  a  suit  against  the  maker  of  a 
promissory  note  made  payable  with- 
out defalcation   by  an  indorsee  to 
whom  it  was  passed  for  a  valuable 
consideration,  and  in  the  course  of 
business,  evidence  cannot  be  given 
by  the  defendant  under  a  plea  of 
payment  of  a  failure  of  the  conside- 
ration for  which  the  note  was  given, 
though  such  note  be  not  dated  in 
Philadelphia  city  or  county,  nor  dis- 
counted by  a  bank,  nor  deposited  in 
a  bank  for  collection.  Lewis  v.  Rea- 
der, ix.  193 

24.  On  a  guarantee  of  a  promissory 
note  drawn  and  indorsed  by  others, 
if  the  drawer  and  indorser  are  insol- 
vent  when  the  note  becomes  due 
this  would  Jirima  facie  be  evidence 
that  the  guarantor  was  not  preju- 
diced. 

25.  A  bond  from  a  third  person,  for 
the  monev  due  upon  a  note  is  no  dis- 
charge of  the  drawer  or  indorser, 
unless  it  be  so  agreed;  and  proceed- 
ing judgment  on  the  bond  will  not 
alter  the  case.  Sterling  v.  The  Ma- 
rietta and  Susquehannah  Trading' 
Company.  xi.  179 

26.  Nor  will  giving  time  to  the  draw- 
er, by  forbearing  to  proceed  to  the 
recovery  of  the  money,  by  legal  pro- 
cess; nor  the  delay  to  sue  the-indor- 
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ser,  for  several  years,  operate  as  a 
discharge  to  the  indorser;  provided 
no  time  was  given  until  after  the 
note  was  protested.  Ibid. 

27.  Giving  a  promissory  note  for  the 
sum  required  by  the  act  of  assembly 
of  the  twenty-second  of  February, 
1812,  incorporating  the  President, 
&c.  of  the  Susguehannah  and  Wa- 
terford  Turnpike  Company,  to  be 
paid  in  money,  at  the  time  of  sub- 
scription, it  is  not  a  payment  of  mo- 
ney within  the  meaning  of  the  act. 
Leighty  v.  The  Susquehannah  and 
Watcrford  Turn/like  Company. 
xiv.  434 
PROTEST. 

See  EVIDENCE,  151,  269.    NOTARY 
PUBLIC. 

PROTHONOTARY. 
See  FEES,  15,  16, 18. 

1.  The  court  will  not  presume  a  rule 
to  have  been  entered  by  the  prctho- 
notarv  of  his   own    mere   motion. 
Shaffer  v.  Brobst.  xi.  85 

2.  If  such  were  the  case  the  remedy 
is  by  application  to  the  court  below, 
and  not  by  writ  of  error.  Ibid. 

3.  Prothonotaries  are  responsible  for 
papers  allowed  by  them  to  be  taken 
out  of  the  office.     Moore  v.  Porter. 

xiii.  100 
PUBLIC  OFFICERS. 

1.  Accusations  preferred  to  the  go- 
vernor, against  a  person  in  office,  are 
so  far  of  the  nature  of  judicial  pro- 
ceedings, that  the   accuser  is   not 
held  to  prove  the  truth  of  them.    It 
is  excused,  if  they  did  not  originate 
in  malice,    and    without   probable 
cause.   Grcz/v.  Penlland.         ii.  23 

2.  A  public  officer  is  not  liable  person- 
ally on  contracts  made  by  him  offi- 
cially, except  upon  the  most  clear 
and  satisfactory  evidence  of  an  ex- 
press and  unqualified  engagement  to 
become  so.   Cook  v.  Irvine,   iii.  492 

3.  Funds  placed  by   government  in 
such  officer's  hands,  and  invested  by 
him  in  stock  but  not  specially  appro- 
priated, do  not  alter  the  case.    Ibid. 

PUIS  DARREIN  CONTINU- 
ANCE. 

1.  If  a  matter  which  ought  properly  to 
have  been  pleaded  since  the  last 
continuance,  be  given  in  evidence,- 
without  objection,  it  is  not  error  that 
it  was  not  pleaded.     Hosteller  et  al. 
v.  Kaufman.  xi.  146 

2.  It  is  a  general  rule,  that  zfilea  fiuis 
darrein  continuance  must  be  put  be- 
fore a  continuance  has  intervened; 
but  the  court  may,  for  special  rea- 


sons, permit  it  to  be  put  in  nuncfiro 
tune,  although  a  continuance  has  in- 
tervened. Ibid. 

PUNISHMENT. 

The  punishment  of  hard  labour,  &c. 
may  be  inflicted  on  a  person  convict- 
ed of  uttering,  publishing  and  pass- 
ing a  bank  note  of  another  state, 
with  intent  to  defraud.  Lev/is  v. 
Commonwealth.  ii.  551 

PURCHASE  MONEY. 

See  MONEY  HAD  AND  RECEIVED. 

TESTATOR,  1. 

1.  Where  A.  by  a  deed  reciting  an 
original  survey  and  patent,  in  which 
the  land  was  described  by  courses 
and  distances,  and  was  said  to  con- 
tain two  hundred  acres,  and  also,  re- 
citing several  conveyances  by  which 
the  title  was  derived  to  him,  grant- 
ed, bargained,  sold,  and  conveyed, 
all  the  said  tract  of  land,  without 
mention  of  the  quantity,  and  all  his 
right  and  title  thereto,  to  B.,  for  the 
entire  sum  of  five  hundred  jKninds, 
and  there  turns  out  to  be  a  deficien- 
cy of  thirty-two  acres,  and  one  hun- 
dred and  seven  perches,  in  an  ac- 
tion for  the  purchase  money,  B.  is 
not  entitled  to  a  deduction  for  the 
deficiency,  unless  there  appear  to 
have  been  fraud  of  deception  in  the 
sale.  Boar  v.  M'Cormick.        i.  166 

2.  The  owner  of  land  by  a  derivative 
title  from  the  warrantee,  is  not  per- 
sonally liable  for  the  purchase  mo- 
ney; it  is  a  charge  upon  the  land. 
Case  of  Keyzey,  Executor  of  Key - 
zey.    '  ix.  71 

3.  The  unpaid  purchase  money,  due  the 
commonwealth,  on  lands  taken  out 
by  location,  warrant,  &c.  is  a  charge 
on  the  land  only,  and  not  a  personal 
charge.     Helfen&tine  v.   Waggoner. 

xui.  207 
PURCHASER. 

&%DEED,  14,  16,  17,  18.  INCUM- 
RRANCES,  1,  2.  MORTGAGE,  3. 
NOTICE,  2,  3,  4,  5.  SETTLE- 
MENT, SHERIFF'S  SALE. 

1.  A.  agreed  with  B.,  who  had  a  judg- 
ment against  C.,  to  purchase  land  at 
sheriff's  sale  on  that  judgment  for 
four  hundred  and  twenty-four 
pounds,  being  told  by  D. ,  that  C. 
had  a  good  title.  A.  paid  B.  ninety  - 
five  pounds  and  bid  at  sheriff's  sale 
one  hundred  and  eighty-five  pounds, 
but  never  paid  any  thing  more,  and 
got  no  sheriff's  deed,  and  claimed 
under  an  improvement.  D.  after- 
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wards  purchased  the  land  of  another 
person,  who  had  the  title.  Held, 
that  the  title  of  D.  would  not  inure 
to  the  use  of  A.  without  A's.  paying 
the  balance  of  principal  and  interest 
to  B.  >  though  D.  encouraged  A.  to 
buy  at  sheriff's  sale,  and  asserted 
that  C.  had  a  good  title,  and  receiv- 
ed part  of  the  money  paid  to  B.  and 
was  interested  in  the  transaction. 
Salmon  v.  Ranee.  iii.  311 

2.  Nor  can  A.  in  such  case  claim  part 
of  the  land,  and  reject  the  rest.     If 
he  disaffirms  the  contract,  he  is  only 
entitled  to  a  reimbursement  of  his 
money  and  interest.  Ibid. 

3.  Where  a  sale  was  made  of  land, 
under  articles  of  agreement  with  a 
person  having  the  legal  title,  and 
holding  the  possession,  and  the  pur- 
chaser paid  part    and  took  posses- 
sion and  then  received  notice  of  an 
equitable  title  under  an  agreement 
not  recorded,  in  one  who  had  been 
guilty  of  negligence,  held,  that  the 
latter  could  not  recover  the  land 
without  repaying  the  money  paid 
by  such  purchaser  before  receiving 
notice.     Youst  v.  Martin.      iii.  423 

QUARTET*  SESSIONS. 
1.  The  Court  of  Quarter  Sessions  may 
on  a  conviction  of  fornication  and 
bastardy,  require  the  defendant  to 
give  security  for  the  performance  of 
all  the  sentence,  except  the  fine  and 
costs  of  prosecution.  Goddard  v. 
Commonwealth.  vi.  282 

QUIT  RENT. 
See  WAiuiANTtj  3.  WITNESS,  36. 

QUO  WARRANTO. 

1.  An  information  in  the  nature  of  a 
quo  warranto,  although  a  criminal 
proceeding  in  Jorm,  is  in  substance 
but  a  civil  one;  and  is  therefore  not 
within  the  prohibition  of  the   10th 
section  of  the  9th  article  of  the  con- 
stitution of  Pennsylvania.  Common- 
wealth v.  Browne.  \.  382 

2.  Every  citizen  who  pays  taxes,  has 
such  an  interest  as  will  authorize  an 
information  in  the  nature  of  a  quo 
ivarranto,  to  be  filed  at  his  sugges- 
tion, to  inquire  by  what  authority 
the  collector  exercises   his  office. 

i.  382 

3.  On  a  trial  of  an  information  in  na- 
ture of  a  quo  warranto,  in  which  the 
issue  is  on  the  legality  of  the  elec- 
tion, evidence  may  be  given  of  con- 
versations on  transactions  previous 
to  the  election,  if  they  were  con- 


nected with,  and  might  have  an  in- 
fluence on  it,  though  no  pi*evious  no- 
tice thereof  has  been  given.  The 
Commonwealth  v.  Woelfier.  iii.  29 

4.  On  informations  in  nature  of  a  quo 
warrants  at  common  law,  where 
there  is  no  relator,  the  court  cannot 
give  judgment,  that  the  defendant 
shall  pay  costs;  nor  have  they  au- 
thority to  declare,  that  any  part  of 
the  fines  shall  go  to  the  prosecutors. 
The    Commonwealth    v.    Woelfier. 

iii.  52 

5.  An  information  in  the  nature  of  a 
writ  of  quo  warranto,  will  not  be 
granted,  to  show  by  what  authority 
the  defendant  exercises  the  office  of 
minister  of  a  religious  society,  where 
the  party  moving  for  the  informa- 
tion, and  the  defendant,  do  not  claim 
under  the  same  charter  of  incorpo- 
ration. 

Query,  How  it  would  be,  if  they  did 
claim  under  the  same  charter. 
The  Commonwealth  v.  Murray. 

xi.  73 

6.  Information  in  nature  of  aqua  war- 
ranto, lies  against  persons  acting  as 

,  trustees  of  an  incorporated  church, 
but  the  court  will  grant  or  refuse  it, 
according  to  circumstances.  The 
Commonwealth  ex  rel,  Clements  v. 
Allison.  xv,  127 

RAPE. 

See  INDICTMENT,  44,  45. 

RASURE. 

1.  Where  a  bond  contains  a  rasure,  it 
is  for  the  jury  to  decide  upon  the 
evidence,  whether  it  is  the  identical 
contract  declared  on  or  not.  But  the 
law  views  the  alteration  of  such  an 
instrument  with  a  jealous  eye,  and 
requires  satisfactory  evidence  to  be 
given  by  the  obligee  that  the  altera- 
tion, if  in  a  material  part,  was  made 
without  his  consent,  that  the  consent 
of  all  the  parties  in  the  interest,  was 
also    given.      Barrington    v.     The 
Bank  of  Washington.  xiv.  405 

2.  Where  the  obligee  makes  it  a  part 
of  his  case,  that  the  bond  in  his  pos- 
session, with  the  names  of  all  the 
obligors  to  it,  and  afterwards  brings 
suit  upon  it,  omitting  one  of  the  ob- 
ligors whose  name  appears  to  have 
been  erased  from  the  bond,  it  is  an 
admission  that  the  alteration  was 
made  with  his  consent;  and  it  lies 
upon  him  to  show  that  it  was  made 
with  the  consent  of  all  the  other  par- 
ties in  interest.  Ibid, 
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RATIFICATION. 
See  CONFIRMATION,  1. 

REAL  ESTATE. 

See  DEED,  35. 

If  two  tenants  in  common  of  land  agree 
in  writing  that  the  land  shall  be  sold 
and  the  proceeds  equally  divided, 
and  if  either  die  before  the  sale,  the 
survivor  should  sell:  on  a  sale  by  the 
survivor,  the  proceeds  are  not  to  be 
considered  as  real  estate,  ^dfen- 
stine  v.  Waggoner,  xiii.  307 

RECEIPT. 
See  AGENT,  1. 

RECOGNIZANCE. 

See  ACTION,  15.  APPEAL,  10,  13, 
18.  BAIL,  3.  EVIDENCE,  154. 
EXECUTION,  22.  FEES,  5,  16. 
RECORD.  SCIRE  FACIAS,  6,  7, 
8,  9,  19.  SUPREME  COURT. 
SHERIFF'S  BOND,  &c. 

1.  A  recognizance  to  appear  on  a  cer- 
tain  day  at  the    Supreme  Court, 
when    on    that    day    no    Supreme 
Court,  but  a  court  of  JVwi  Prius, 
was  sitting;  held,  to  be  void.    Com- 
momveulth  v.  Botton.  i.  328 

2.  A  recognizance  in  which  A,  and  B. 
jointly  and  severally  acknowledge 
themselves  to  be  held  and  firmly 
bound  unto  C.  in  a  sum  of  money, 
which  said  sum  the  said  A.  willed 
and  granteth  to  be  levied  of  a  tract 
of  land  and  premises,  upon  the  con- 
ditions above  mentioned,  is  binding 
upon  A     Taggart  v.  Coo/ier. 

i.  497 

3.  Query,  Whether  if  a  recognizance 
for  securing  a  distributive  share,  is 
taken  by  the  Orphans'  Court,  in  the 
name  of  the  president  of  that  court, 
an  action  can  be  maintained  on  it, 
in  the  name  of  his  successor  in  of- 
fice? i.  497 

4.  A  recognizance  in  Dauphin  coun- 
ty for  the  value  of  lands  taken  at  j 
the    appraisement,   to    the    presi- 
dent of  the  Orphans'  Court  and  his 
successor   in    office,  is  good,  such 
having  been  the  practice.     Kean  v. 
Franklin.  v.  147 

5.  Such  recognizance  may  be  sued  in 
the  name  of  the  president  of  the 
Court  of  Common  Pleas  for  the  time 
being.  Ibid. 

6.  Such  recognizance  is  a  lien  on  the 
lands    taken  at  the   appraisement 
from  its  date.  Ibid. 


7.  And  such  lien  is  a  legal,  not  an 
equitable  one.  Ibid. 

8.  The  party  taking  the  lands,  and 
afterwards  selling   them,    may  be 
made  a  defendant  in  a  suit  on  such 
recognizance,  though  he  has  since 
been  discharged  by  an  insolvent  act, 
discharging  him  from  all  his  debts. 

Ibid. 

9.  Where  an  alderman  has  authority 
to  inquire  into  an  offence,  and  com- 
mit the  prisoner,  hold  him  to  bail, 
or  discharge  him,  as  circumstances 
may  require;  he  may  take  a  recog- 
nizance for  his  appearance  before 
him,  from  time  to  time,  pending  the 
examination.  The  Commonwealth  v. 
Ross.  vi.  427 

10.  The  condition  of  such  recognizance 
is  not  fulfilled  by  the  appearance  of 
the  accused,  if  he  abscond  during 
the  examination.  Ibid. 

11.  The  money  arising  from  forfeited 
recognizances  in  the  county  of  Phi- 
ladelphia, entered  into  to  answer  a 
chai*ge  of  gaming,  belongs  to  the 
county,  and  not  to  the  guardians  or 
overseers  of  the  poor  of  the  city, 
district  or  township  in  which  the  of- 
fence may  be  committed.    TJie  Ma- 
nagers for  the  relief  of  the  Poor,  C5*c. 
of  the  Townshifi  of  Germantonn  v. 
Tlie  Commissioners  of  the  County  of 
Philadelphia.  vi.  413 

12.  In  a  suit  upon  a  recognizance  given 
by  the  sheriff  and  his  sureties,  for 
his  official  good  conduct,  the  judg- 
ment is  not  to  be  entered  for  the  pe- 
nalty, for  the  use  of  those  interested, 
but  for  the  damages  sustained  by  the 
party  suing.  Wolverton  v.  The  Com- 
monwealth, vii.  273 

13.  A  recognizance  of  bail  in  error, 
is  forfeited  if  the  plaintiff  in  error 
non/irosthe  writ  by  agreement  with 
the  other  party,  provided,  there  be 
no  fraud  or  collusion.  Sliare  v.  Hunt. 

ix.  404 

14.  But  it  seems,  fraud  in  nonprossing 
the  writ,  cannot  be  taken  advantage 
of  in  a  suit  on  the  recognizance,  un- 
der the  plea  of  mil  tiel  record,  or 
payment,  but  ought  to  be  specially- 
pleaded.  Ibid. 

15.  If  the  recognizance  on  appeal  from 
a  judgment  of  a  justice  of  the  peace, 
be  for  payment  of  the  debt,  instead 
of  being^  in  the  nature  of  special  bail, 
it  is  void,  and  no  action  lies  on  re- 
cognizance. 

16.  The  entry  of  security  to  obtain  a 
stay  of  execution,  under  the  21st  of 
March,  1806,  operates  as  a  discharge 
of  the  recognizance  in  the  nature  of 
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special  bail,  entered  on  an  appeal 
from  a  judgment  of  a  justice  of  the 
peace.  Roufi  v-  Waldhouer.  xii.  24 
18.  If  a  recognizance,  conditioned  for 
the  payment  of  the  debt,  &c.  be  en- 
tered into  after  the  expiration  of  the 
time  limited  for  a  stay  of  execution, 
and  the  plaintiff  proceed  upon  it,  he 
cannot  afterwards  treat  it  as  a  nul- 
lity. Ibid. 

18.  Where  the  defendant  appeals  from 
an  award  of  arbitrators  in  favour  of 
the  plaintiff,  for  a  sum  of  money, 
it  is  sufficient  if  the  condition  of  the 
recognizance  be  either  "that  if  the 
plaintiff  in  the  event  of  the  suit, 
shall  obtain  a  judgment  of  a  sum 
equal  to,  or  greater  than  the  report 
of  the  arbitrators,"  or  that  "if  the 
plaintiff  in  the  event  of  the  suit  shall 
obtain  a  judgment  as  or  more  favour- 
able than  the  report  of  the  arbitra- 
tors," the  defendant  shall  pay,  &c. 
without  inserting    both  conditions. 
Ay  res  v.  Fisher.  xiv.  112 

19.  Defendant  was  surety  with  P., 
for  land  taken  by  P.    at  an   ap- 
praisement for.the  payment  of  dis- 
tributive shares,  one  of  which  be- 
longed to  the  ward  of  D.     D.  after- 
wards took  a  bond  from  defendant 
and  P. ,  with  a  view  to  release  the 
recognizance,  on  which  bond   the 
present  suit  was  brought.  After  this 
suit,  D.  instituted  an  action  on  the 
recognizance,  to  recover  an  amount 
of  interest  for  which  he  had  taken 
P's.  note,  and  had  judgment,  and  a 
levy  on  the  lands,  and  a  return  of 
unsold  for  want  of  buyers:  Held,  to 
be  no  defence  to  the  present  claim, 
either  in  whole  or  in  part.  Hilde- 
brand  v.  Deardorf.  xv.  23 

RECORD. 

See  COURT,  6.  ERROR,  27,  28.  EVI- 
DENCE, 9,  82,  176,  224.  322.  FOR- 
MER RECOVERY,  2.  INDICTMENT, 
11.  INQUISITION,  3.  JUDGMENT, 
30.  SHERIFF'S  BOND,  &c.  4.  WIT- 
NESS, 41,  45,  46,  47. 

1.  It,  seems,  the  books  of  the  land 
office  and  board  of  property  are  re- 
cords. Ream  v.  The  Comm.     iii.  207 

2.  The  court  will  notice  the  time  of 
the  commencement  of  the  suit,  as  it 
appears  in  the  record,  though  it  is 
not  stated  in  the  bill  of  exceptions 
accompanying  the  record.   Withers 
v.  Gilles/iey.  vii.  110 

3.  The  truth  of  the  record  of  the  Or- 
phans' Court,   concerning  matters 
within  their  jurisdiction,  cannot  be 
disputed.  Selin  v.  Smider.     vii,  166 


4.  Query,  Whether  a  paper  filed  by 
one  party  offering  to  be  bound  by 
certain  terms,  if  the  verdict  should 
be  in  his  favour,  but  not  accepted 
by  the  other  party,  can  be  noticed 
as  part  of  the  record,  by  a  court  of 
error.  Bower  v.  Blessing,    yiii.  243 

5.  The  record  of  the  transcript  of  a 
justice's  docket  entered  in  the  pro- 
thonotary's  office,  is  not  evidence  of 
the  proceedings  before  the  justice, 
to  show  a  former  recovery.   O'jDon- 
nel  v.  Seybert.  xiii.  54 

6.  A  certificate  from  the  prothonotary, 
annexed  to  exemplification  of  a  re- 
cord, "that  the  paper  was  truly  co- 
pied from  the  records,"  imports  that 
it  is  an  entire  copy,  and  not  a  mere 
extract.  £dmiston  v.  Scwartz. 

xiii.  135 

7.  Oo  the  plea  of  payment  to  a  scire 
facias  on  a  recognizance,  the  defend- 
ant   cannot  give  evidence  to  con- 
tradict the  record  of  the  recogni- 
zance. Patton  v.  Miller,     xiii.  254 

8.  On  trying  the  issue  of  nul  tiel  re- 
cord, the  defendant  is  not  at  liberty 
to  give  parol  evidence,  to  show  that  a 
recognizance  purporting  to  be  taken 
before  the  prothonotary,  was  in  fact 
taken  before  another  person.     Ibid. 

9.  A  certificate  from  a  prothonotary, 
that  a  paper  is  a  copy  of  a  record, 
imports  that  it  contains  the  whole 
record.    Voris  v.  Smith.        xiii.  334 

10.  Irregularities  in  judicial  proceed- 
ings are  not  to  be  objected  to,  colla- 
terally by  third  persons.  Ibid. 

RECORDING  ACT. 

See  DEED,  25,  26. 
1.  The  certificate  of  a  judge,  stating 
that  A.  B.  appeared  before  him,  and 
made  oath  that  he  saw  the  grantor 
sign,  seal,  execute,  and  deliver  an  in- 
denture as  his  act  and  deed,  without 
stating  that  the  said  A.  B.  was  a  sub- 
scribing witness,  sufficiently  com- 
plies with  the  act  of  assembly  of 
the  18th  of  March,  1775,  to  entitle 
the  deed  to  be  recorded,  if  it  appear 
that  the  name  of  A.  B.  was  sub- 
scribed as  a  witness.  Lnffborough 
v.  Parker.  xii.  48 

RE-ENTRY. 

See  ENTRY,  2. 

REFEREES. 

See  AWARD.   AGREEMETT,  10.  JUS- 
TICE OF  THE  PEACK,  8. 
1.  A  report  of  referees,  under  the  act 
of  1705,  is  not  good,  if  it  be  not  made 
by  the  persons  to  whom  the  case  was 


GENERAL  INDEX. 


441 


submit  ted;  and  if  ajudgmcnt  has  been 
entered  thereon,  it  will  be  reversed 
for  error,  though  no  exceptions 
were  filed  within  the  time  limited 
by  the  rules  of  the  infei  ior  court, 
for  filing  exceptions  to  reports  of  re- 
ferees. Russelt 'v.  Gray.  vi.  145 
2.  On  a  submission  to  referees  under 
the  act  of  1705,  it  is  not  necessary 
to  file  a  declaration,  or  to  state  the 
cause  of  action  in  the  agreement  to 
refer.  Herman  v.  Freeman,  viii.  9 

REFERENCE, 
See  ARBITRATION. 

1.  After  a  judgment  entered  on  war- 
rant of  attorney,  the  plaintiff  and 
defendants  submitted  all  matters  in 
dispute  between  them  to  referees, 
who  made  an  award,  but  the  sub- 
mission   was   not  made  a  rule  of 
court.     Held,  that  it  was  to  be  con- 
sidered as  a  reference,  under  the  act 
of  1705,  and  that  the  court  would 
inquire  whether  the  referees  had 
made  a  plain  mistake  in  fact  or  law. 

2.  In  examining  reports  of  referees, 
the  court  does  not  re-examine  mat- 
ters of  fact  heard  and  decided  by  the 
referees,    unless   in    extraordinary 
cases;  but   in   the  construction   of 
writings  and  as  to  the  principles  of 
law,  the  court  corrects  errors.  Ibid. 

3.  If  such  referees  are  sworn  by  at- 
tornies  without  objection,  it  is  not 
eiTor.  Ibid. 

REFUSAL. 
See  DEMAND. 

REGISTER  OF  WILLS. 

See  EVIDKXCK,  113. 
The  register  of  wills  is  not  entitled  to 
the  fee  of  two  dollars  and  fifty  cents 
for  examining  and  passing  the  ac- 
count of  a  guardian.  Kline  v.  Shan- 
non, vii.  377 

REGISTER'S  COURT. 

1 .  The  Register's  Court  has  no  power 
to  cite  an  administrator  to  settle  his 
accounts;  and  consequently  no  pov 
er  to  issue  an  attachment  for  di 
obeying  the  citation.       The   Com- 
monwealth v.  Brady.  iii.  309 

2.  The  Register's  Court  have  a  right 
to  revoke  letters  of  administration, 
granted  to  a  person  not  entitled  to 
them,  and  direct  to  whom  new  let- 
ten  shall  issue.  Stoeverv.  Ludtoig. 

iv.  201 

3.  A  decree  of  the  Register's  Court, 
revoking  letters  of  administration, 
and  directing  them  to  issue  to  ano- 
ther person,  which  decree  has  been 

VOL.  xv. 


d\v- 
is- 


appealed  from  by  the  administrator, 
does  not,  while  the  appeal  is  pend- 
ing and  undetermined  in  the  Su- 
preme Court,  suspend  his  power  to 
proceed  in  the  recovery  of  debts  due 
to  his  intestate.  Shauffler  v.  Stoe- 
ver.  iv.  202 

REGISTRY. 

See  NEGRO.   NEGRO  AND  MULAT- 
TO, 1,  3,  4,  5,  6.  SLAVE. 

REJOINDER. 

See  PLEADING,  4. 

RELEASE. 
See  LIEN',  11. 

1.  If  a  man  devise  his  real  estate  to 
trustees  to  raise  a  sum  of  money, 
which  when  raised,  they  are  to  put 
out  at  interest  for  the  sole  and  sepa- 
rate use  of  his  daughter,  a  feme  co- 
vert, who  is  to  receive  the  interest 
annually,  and  whose  receipt  is  to  be 
a  discharge,  she  may  release  her  in- 
terest, though  no  express  power  of 
appointment  be  given  in  the  will. 
Jvewlin'a  Executors  v.  Newlin. 

\.  275 

2.  It  is  not  necessary  that  the  wife 
should  be  separately  examined  in 
such  a  case,  because  her  interest  is 
personal.  i.  275 

3.  A  release  to  the  trustees,  execu- 
tors, and  residuary  devisees  is  good. 

Ibid. 

4.  In  Pennsylvania,  a  mortgage  may 
be  released  by  an  instrument  not  un- 
der seal.     Wentz  et  ux.  v.  Deha- 
ven's  Executors.  L  312 

5.  A  mortgagee  signed  in  the  presence 
of  two  witnesses,  a  paper  expressed 
thus:    "This  is  to  certify,  that  I 
have  a  bond  and  mortgage  from  A, 
which  I  intend  to  give  up  to  them, 
as  I  never  intend  to  demand  it  from 
them,  nor  any  part  of  the  interest 
due,  or  to  become  due  at  any  time." 
This  paper,  to  which  no  seal  was 
affixed,  he  delivered  to  the  mort- 
gagor, who  was  the  husband  of  his 
<laughter,  but  kept  possession  of  the 
bond  and  mortgage;  and  died  with- 
out having  demanded  either  princi- 
pal or  interest,  held,  that  this  was 
an  absolute  and  immediate  release 
of  the  debt,  and  an  advancement  to 
the  daughter.  i.  312 

6.  If  an  assignment  be  made  for  the 
benefit  of  such  creditors  as  within 
three  months  from  the  date  of  it, 
shall  execute  a  release,  a  creditor 
who  signs  the  release  after  the  ex- 
piration of  that  period,  is  bound  by 
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it;  though  the  assignment  be  de- 
clared to  be  the  consideration  of  the 
release,  and  though  he  can  take  no- 
thing under  the  assignment.  Coev. 
ffutton.  i.  398 

7.  If  the  indorser  of  a  promissory  note, 
before  the  note   becomes  due,  re- 
lease to  the   drawer,    all    actions, 
causes   of    action,    and    demands, 
which  he  then  had,  or  in   future 
might    have,    against    the    draw- 
er, by  reason  of  any  act,  matter, 
cause,  or  things  prior  to  the  date  cf 
the  v  release,   he  cannot,  after   the 
note   has    been    dishonoured,    and 
taken  up  by  him,  sustain  an  action 
against  the  drawer,  for  money  paid 
to  his  use.  i.  398 

8.  The  daughter  of  the  testator  took 
under  his  will,  an  estate  in  fee  in  a 
portion  of  land,  to  be  divided  off  to 
her  by  three  persons;  after  the  di- 
vision she  married,  and,  by  a  mis- 
take of  the  scrivener,  a  release  was 
executed  from  the  other  children  to 
the  husband  alone  in  fee   simple, 
which  purported  to  be  in  execution 
of  the  will,  and  contained  a  cove- 
nant on  their  part,  never  to  claim 
any  right  in  the  land;  the  wife  died 
without  issue :  held,  in  ejectment  by 
the  releasors,  that  they  were  not 
barred  of  their  right  to  the  land. 
Leek  v.  Cowley.  x.  176 

9.  Where  several  distinct  parcels  of 
real  property  are  taken  at  a  valua- 
tion, by  one  of  the  heirs  of  a  dece- 
dent, and  a  recognizance  is  entered 
into  in  the  Orphans'  Court,  to  se- 
cure the  proportions  of  the  other 
heirs,  a  release  of  one  of  those  par- 
cels from  the  lien  of  the  recogni- 
zance, does  not  operate  as  a  release 
of  the  whole.    Reigart  v.  Ellmaker. 

xiy.  121 

10.  A  release  by  two  lessees,  will  not 
bar  an  action  against  the  landlord  by 
a  third,  unless  it  appear  that  the  co- 
venant was  joint;  and  this  the  party 
alleging  that  it   was,   must    show. 
JEisenhart  v.  Slaymaker.      xiv. 

RELEVANCY. 

Facts  which  of  themselves  can  have 
no  legitimate  operation  upon  the 
issue,  cannot  be  received  in  evi- 
dence, because  the  jury  might  pos- 
sibly infer  other  facts,  which  in  con- 
nexion with  them,  would  support 
the  issue.  Weidlerv.  The  Farmers 
Bank  of  Lancaster.  xi.  134 

RELIGIOUS  SOCIETY. 

See  VOTE, 


RELINQUISBMENT. 
See  DEED,  25.     IMPROVEMENT,  2. 

REMAINDER. 

See  DEVISE,  8. 

Query,  Whether  a  common  recovery 
suffered  by  the  tenant  for  life  de- 
stroys contingent  remainders  in 
Pennsylvania?  Dunivoodie  v.  Reed. 
iii.  435 
RENT. 

See  ASSUMPSIT,  5,  6.  DAMAGES, 
1.  ENTRY,  2.  LANDLORD  AND 
TENANT,  15,  17.  LEASE,  3,  4, 
5,  6. 

1.  A  tenant  from  year  to  year,  who 
has  been  evicted  by  title  paramount, 
is  not  liable  for  rent  from  the  time 
of  the  commencement  of  the  eject- 
ment by  which  he  was  ousted.  Ban- 
ders v.  Fletcher.  xi.  419 

2.  On  a  sale  by  execution,  the  land- 
lord can  be  paid  his  rent  only  for  the 
last  year,  and  he  cannot  appropriate 
money  thus  procured  to  any  prior 
year.    Lichtenthaier  v.  Thompson. 

xiii.  158 

3.  A  landlord  claiming  to  be  paid  his 
rent  out  of  the  proceeds  of  an  exe- 
cution, is  bound  to  give  notice  there- 
of l>elbre  the  execution  is  returned. 
Mitchell's  Administrator  v.  Stewart. 

xiii.  295 

RENT  CHARGE. 

See  ANNUITY,  1.    ENTRY,  2. 

REPEAL. 
See  ACT  OF  ASSEMBLY,  6. 

REPLEVIN. 

See  PLEADING,  11.     SHERIFF,  6, 
26. 

1.  In  replevin,  where  three  defend- 
ants avow  for  rent  in  arrear,  and  a 
fourth  makes  cognizance,  proof  of  a 
demise  by  one,  is  not  sufficient  to 
support  the  issue.  Eiving  v.  Vanars- 
dall  i.  370 

2.  A  mere  servant,  who  has  the  care 
of  ^oods.  cannot  maintain  replevin  ; 
but'if  they  are  delivered  to  him  by 
the  master  as  bailee,  he  may.  Har- 
ris v.  Smith.  iii.  20 

3.  In  replevin,  where  the  goods  are 
delivered  to  the  plaintiff,  and  the 
defendant  pleads  property  and  it  is 
found  for  him,  the  verdict  ought  not 
to  bs  for  damages  for  the  value,  but 
a  general  finding  for  the  defendant, 
and  damages,  for  the  detention,  or 
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which  there  is  judgment  pro  'retor- 
no  habendo,  and  tor  the  damages. 
Juuton  v.  H'orthmgton.  v.  130 

4.  If  there  be  a  verdict  in  such  case 
for  the  defendant,  finding  the  value 
in  damages  and  also  interest ;  the 
court  on  error  brought,  will  reverse 
the  judgment  entered,  and  give  a 
correct  judgment  according  to  the 
substance  of  the  finding  of  the  jury. 

Ibid. 

5.  In  replevin,  for  a  distress  for  rent 
in  arrear,  the  tenant  may  show  that 
prior  to  the  time  when  the  rent  ac- 
crued, he  purchased  the  premises 
with  the  assent  and  by  the  advice  of 
the  landlord.  Hill  v.  Afillrr.    v.  355 

6.  But  such  evidence  cannot  be  given 
on  the  issue  of  nothing  in  arrear. 

Ibid. 

7.  The  plea  of  nothing  in  arrear  ad- 
mits the  tenancy  and  puts  the  de- 
fence on  matters  subsequent.     Ibid. 

8.  There  is  no  general  issue  to   an 
avowry.  Ibid. 

9.  In  replevin,  on  the  issue  of  no  rent 
in  arrear,  a  finding  by  the  jury  of 
damages  and  costs,  and  a  judgment 
thereon  that  the  defendant  have  a 
return  of  the  goods,  and  recover  da- 
mages and  costs,  are  regular.  Smith 
v.  jfurand.  x.  92 

10.  An  avowry  for  rent  in  arrear, 
should  name  for  what  lands,  how 
much  was  due,  when  and  by  whom 
due.  Ibid. 

11.  Replevin  does  not  lie  by  one  not  in 
the  actual,  exclusive  possession  of 
land,  whatever  title  he  may  claim, 
against  one  who  is  in  the  actual,  visi- 
ble notorious  occupation  and  posses- 
sion thereof,  claiming  the  right,  for 
slates  taken  out  of  a  quarry  on  the 
land.  Brown  v.  Caldivell.      x.  114 

12.  On  the  issue  of  no  rent  in  arrear, 
the  tenure  of  the  plaintiff  cannot  be 
inquired  into,  nor  is  the  charge  of 
the  court,  in  that  respect,  material. 

In  avowry  for  rent,  it"  there  is  a  gene- 
ral verdict  for  the  defendant  for  a 
sum  certain,  but  no  finding  of  the 
value  of  the  goods  distrained,  the 
judgment  is  a  judgment  at  common 
law  de  reterno  habendo.  Williams  v. 
Smith.  x.  202 

13.  If  the  defendant  in  replevin  makes 
cognizance  as  bailiff,  and  states  that 
A.  B.  held  the  lands  as  tenant  under 
a  demise  at  a  yearly  rent  and  rent 
accrued,  and  plaintiff  replies  non  de- 
misit  and  no  arrear,  the  plaintiff  may 
give  previous  notice  of  special  mat- 
ter in  evidence,  that  A.  B.  took  the 
lands  for  a  certain  period,  and  paid 


rent  in  advance,  Beaumont  v.  Wood. 
x.  433 

14.  The  action  of  replevin  survives  the 
death  of  the  plaintiff.   Reist,  Admi- 
tninintraeor,  v.  Heitbrenner.  xi.  131 

15.  On  the  issue  of  no  rent  in  arrear, 
if  the  jury  find  for  the  defendant  in  a 
certain  siim,  and  judgment  is  entered 
generally  without  finding  the  value 
of  the  goods,  though  it  is  informal, 
yet  judgment  may  be  entered  Jiro 
retorno  habendo,  and  the  remedy  of 
the  defendant  is  to  issue  that  writ,  or 
sue  the  replevin  bond,  but  execution 
cannot  issue  on  it.    Weidel  v.  Rose- 
berry,  xiii.  178 

16.  A  declaration  in  replevin,  descri- 
bing one  of  the  articles  as  a  lot  of 
sundries,  is  good  after  verdict,  when 
the  defendant  has  claimed  property, 
and  gone  to  trial  on  that  plea. 

On  a  verdict  for  the  plaintiff  in  reple- 
vin, on  the  plea  of  property,  the 
jury  should  find  the  value  of  the 
goods,  and  assess  damages  for  their 
detention.  Warner \\Aughenbaugh. 

xv.  1 

REPLEVIN  BOND. 
•    See  SHERIFF,  6,  26. 

REPLICATION. 

See  JUDGMENT,  35.    LIMITATIONS, 
24. 

REPORT  OF  REFEREES. 
See  PRACTICE,  4. 

RESPONDENTIA. 

In  a  resfiondentia  bond,  in  the  form 
generally  used  in  Philadelphia,  the 
payment  of  the  debt  and  marine  in- 
terest, depends  upon  the  safe  return 
of  the  goods,  and  not  on  that  of  the 
ship.  Therefore,  if  the  borrower 
receives  his  goods  uninjured  by  ano- 
ther vessel,  he  is  bound  to  pay. 
7'hf  Insurance  Comflany  of  Penn- 
sylvania v.  Duval  and  another. 

viii.  138 

RESTITUTION. 
1.  Where  the  court  reversed  a  judg- 
ment on  a  scire  facias  fiost  annum 
et  diem,  on  which  the  defendant's 
land  was  sold,  and  part  of  the  mo- 
ney paid  to  the  other  judgment  cre- 
ditors, and  part  to  the  plaintiff;  the 
court  refused  to  award  restitution, 
but  ordered  the  money  received  by 
the  plaintiff  to  be  brought  into  court 
to  await  their  further  order;  and  took 
no  order  as  to  that  portion  paid  to 
the  judgment  creditors,  as  they  vrert 
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not  before  the  court  Kirk  v.  Eaton, 

X  103 

2,  The  court  on  reversing  a  judgment 
and  execution  will  not  suspend  the 
award  of  restitution,  for  the  purpose 
of  directing  an  issue  to  try  the  me- 
rits. 

But  if  land  of  the  defendant  has  been 
sold,  bound  as  well  by  the  judgment 
reversed  as  by  subsequent  judg- 
ments, the  court  in  awarding  resti- 
tution of  the  money  levied  by  the 
plaintiff,  will  order  it  to  be  brought 
into  court,  and  paid  first  to  the  sub- 
sequent judgment  creditors  and  the 
residue  to  the  defendant.  Ranck  v. 
Becker.  xiii.  41 

3.  Assumpsit  does  not  lie  to  recover 
money  ordered  to  be  restored  on  re- 
versal of  the  judgment  of  an  infe- 
rior court;  though  it  seems  it  would 
if  there  were  a  reversal  without  or- 
der of  restitution. 

An  express  promise  to  pay  by  a  stran- 
ger, would  maintain  assumpsit.  Dun- 
can v.  Kirkfiatrick.  xiii.  292 

RETAILERS. 
See  LICENSES,  1. 

1.  The  acts  of  assembly  imposing  a 
duty  on  the  retailers  of  foreign  mer- 
chandize are  not  repugnant  to  the 
constitution  of  the   united  States. 
Biddle  v.   The  Commonwealth. 

xiii.  405 

2.  The  provisions  in  those  acts  re- 
quiring an  oath  or  affirmation  from 
the  appellant  that  he  verily  believes 
injustice  has  been  done  him,  and  that 
his  appeal  was  not  made  for  the  pur- 
pose of  delay,  is  not  in  violation  of 
the  constitution  of  Pennsylvania. 

Ibid. 

REVENUE  CUTTER. 

Under  the  act  of  congress  of  the  2d  of 
March,  1799,  the  officers  of  a  reve- 
nue cutter  are  entitled  to  a  propor- 
tion of  the  forfeitures,  recovered  in 
consequence  of  information  given  by 
an  officer  of  such  cutter,  whether 
such  information  was  obtained,  while 
engaged  in  the  appropriate  duties  of 
an  officer  or  otherwise.  -Steele  v. 
Sennet.  ill  553 

REVOCATION, 

See  MILL. 

RIGHT  OF  WAY. 

See  AGREEMENT,  8,  9.   ESTOPPEL, 

3.    EVIDENCE,  135. 
1.  Where  land  is  granted  with  a  right 


of  way,  the  right  is  appurtenant  to 
every  part  of  the  land,  and  the  gran- 
tee of  any  part,  no  matter  how  small, 
is  entitled  to  it.  Watson  v.  Bioren. 

i.  227 

2.  Query,  Whether  a  man  by  purcha- 
sing lands  contiguous  to  that  to  which 
he  has  a  right  ot  way,  can  extend  the 
right  to  the  lands  newly  acquired. 

i.  227 
RIVERS. 

See  SCHUYLKILL  NAVIGATION  COM- 
PANY.     ScHUYLKILL  RlVER. 

The  rivers  of  Pennsylvania  are  not 
subject  to  the  common  law  rule,  that 
all  fresh  water  rivers,  in  which  the 
tide  does  not  ebb  and  flow,  belong 
to  the  owners  of  the  soil  adjacent,  so^ 
that  the  owners  of  one  side  have,  of 
common  right,  the  property  of  the 
soil,  and  consequently  the  right  of 
fishing  unque  ad  jfitum  medium 
aqu(Z,  and  the  owners  of  the  other 
side  the  rights  of  soil  and  fishing  ad 
Jilum  ague  on  the  other  side,  and 
that  he  who  owns  both  sides,  is  the 
owner  of  the  whole  river,  and  has 
the  exclusive  right  of  fishing,  ac- 
cording to  the  extent  of  his  shores. 
Shrunk  v.  The  Schuylkill  Naviga- 
tion Company.  xiv.  71 

ROADS. 
See  BRIDGES,  1.    VIEWERS. 

1.  That  part  of  the  act  of  Ap.rH  6th, 
1802,  which  directed  the  application 
for  vacating  a  road  to  be  twice  read 
at  the  first  court,  and  no  further  pro- 
ceedings to  be  had  until  the  second 
court,  is  repealed  by  the  supplement 
of  April  3d,  1809.  Case  of  Sjiear's 
Road.  i.  142 

2.  Under  the  act  of  the  18th  of  Fe- 
bruary, 1813,  the  draft  of  so  much  of 
the  road  from  Jonestown  to  Wilkes- 
barre,  as  passed  through  the  county 
of  Lebanon,  was  filed  in  the  office 
of  the  clerk  of  the  Quarter  Sessions 
of  Dauphin  county.    Held,  regular, 
and  that  the  court  of  Lebanon  coun- 
ty had  a  right  to  open  the  road  on  a 
certified  copy.    Case  of  the  Road 

from  Jonestown  to  Wilkesbarre. 

i.  487 

3.  An  authority  to  commissioners  to 
lay  out  and  make  a  road,  does  not 
enable  them  to  regulate  its  width. 
But  such  power  is  given  by  authori- 
ty, "  to  open  and  keep  in  repair,  in 
the  same  manner  as  other  roads  laid 
out  by  the  authority  of  the  courts  in 
the  counties  aforesaid.  i.  487 

4.  It  is  not  necessary  that  the  jury  ap- 


GENERAL  INDEX. 


445 


pointed  to  inquire  what  damages 
nave  been  sustained  by  the  owners 
of  property,  in  consequence  of  open- 
ing a  road,  should  expressly  state  in 
their  report,  that  they  find  no  da- 
mages for  persons  whose  claims  have 
been  laid  before  them  and  decided 
upon.  Case  of  the  Road  from  Point- 
no- Point  to  the  Frank  ford  Road. 

ii.  277 

5.  A  report  stating  certain  facts  and 
submitting  to  the  court  whether, 
upon  such  facts  damages  should  be 
given  or  not,  is  bad.  ii-  277 

6.  Where  the  last  thing  done  by  the 
Court  of  Quarter  Sessions  respect- 
ing a  road,  was  to  quash  the  report 
of  the  re-reviewers,  held,  that  the 
proceedings  were  not  at  an  end,  and 
a  certiorari  to  move  them  quashed. 
Case  of  the    Road  from   J3ough 
Street,  &c.  ii.  419 

7.  Where  it  was  not  stated  in  the  re- 
port of  the  reviewers  of  a  public 
road,  that  they  were  all  sworn,  the 
proceedings  were   quashed.    Road 
from  Morrison's  Lane.  \\\.  210 

8.  Where  there  is  a  view  and  review, 
the  Court  of  Quarter  Sessions  may 
adopt  either.  Road  from  Sucktval- 
ter's  Orchard.  iii.  236 

9.  The  act  of  the  26th  of  March, 
1808,  respecting  roads  in  Moyamen- 
sing,  docs  not  repeal  or  interfere 
with  the  general  road  law  of  the  6th 
of  jifiril,  1102,  as  respects  that  part 
of  Moyamensing  township,  which  is 
embraced  by  the  act  of  1808.    Case 
of  the  Road  from  Fitzivater  Street, 
&r.  iv.  106 

10.  The  court  will  not  quash  the  pro- 
ceedings in  a  road  case,  because  one 
of  the  viewers  signed  the  report  by 
a  different  surname  from  that  by 
which,  through  a  clerical  mistake, 
he  was  named  in  the  certificate  oi 
appointment.  Ibid. 

11.  The  Quarter  Sessions  having  con- 
firmed the  report,  this  court  wil 
presume  that  they  were  satisfied, 
that  the  persons  who  signed  it,  were 
the  same  as  those  who  were  appoint- 
ed. Ibid. 

12.  In  common  parlance,  the  word 
"street"  is  equivalent  to  the  wort 
"highway."    Therefore  if  the  pe- 
tition be  for  a  street,  and  the  report 
of  the  viewers  be  of  a  street,  the 
proceedings  are  not  vitiated  thereby. 
A  substantial  compliance  with  the 
act  is  all  that  is  required.          Ibid. 

13.  The  court  will  quash  the  proceed- 
ings in  a  road  case,  where  one  of  the 
original  petitioners  is  appointed 


reviewer.   Case  of  the  Poad  from 
M'Clayttttrg,  &c.  iv.  200 

4.  Under  the  6th  and  7th  sections  ot 
the  act  of  the  29th  of  September, 
1787,  a  writ  of  inquiry  of  damages 
is  not  to  issue  until  after  the  order  to 
open  the  road  is  given.  Mifflin  v. 
The  Commissioners  and  Inhabitants 
of  South-warli:  v.  69 

15.  Such  an  order  cannot  be  presumed 
unless  after  a  great  length  of  time, 
and  in  a  case  strengthened  by  other 
circumstances.  Ibid. 

16.  The  description  of  a  road  prayed 
for  by  petition,  as  beginning  at  a 
dwelling-house  which  is  known,  and 
ending  at  a  public,  road,  is  sufficiently 
certain.    Road  from  Matthew  Mil- 
lers house.  ix.  34 

17.  A  road  from  the   plantation   or 
dwelling-house  of  a  petitioner,  to  or 
from  the  public  highway,  or  any 
place  of  public  resort,  as  described 
in  the  17th  section  of  the  act  of  the 
6th  of  dfiril,  1802,  is  a  private  road 
to  be  laid  out,  &c.   in  the  manner 
therein  prescribed,  and  there  is  no 
authority  in  any  Court  of  Quarter 
Sessions,  to  have  it  laid  out  as  a  pub- 
lic road.  l6id. 

18.  The  77th  section  of  the  act  for  the 
improvement  of  the  state,  passed  the 
26th  of  March,     1821,    embraces 
those  cases  only  in  which,   by  the 
other  sections,  there  is  no  special 
appropriation    of   the    money  sub- 
scribed by  the  state  to  future  ex- 
penditures.    Commonwealth  v.  Ha- 
nover and  Carlisle  Tumfiike  Com- 
pany, ix.  59 

19.  In .  such  appropriations  to  future 
expenditures,  the  state  treasurer  is 
bound  to  pay  the  money  subscribed 
to  the  company,  and  it  is  no  objec- 
tion to  such  payment  that  a  contrac- 
tor objects  to  it,  who  claims  for  work 
done  before  the  passing  of  the  act. 

Ibid. 

20.  The  report  of  reviewers  vacating 
an  old  road  and  substituting  a  new 
one,  must  be  accompanied  with  a 
plot  or  draught  of  the  part  vacated 
as  well  as  the  new  road  substituted, 
with    the    courses    and    distances. 
Case  of  .Rutherford's  Road.    x.  120 

21.  It  neetl  not  appear  in  the  body  of 
the  report  of  review  of  a  road  that 
all  the  viewers  viewed;  it  is  suffi- 
cient if  it  he  made  to  appear  to  the 
satisfaction  of  the  court  below  by 
deposition.    Though  it  may  not  ap- 
pear in  the  report  of  reviewers  or 
the  draught  of  the  road  returned 
that  there  were  no  improvements, 


446 


GENERAL  INDEX. 


that  fact  may  be  made  to  appear  in 
the  court  below  by  evidence.  Road 
to  M' Call's  Ferry.  xiii.  25 

22.  Under  the  twenty-sixth  and  seven- 
ty-seventh sections  of  the  act  of  the 
26th  of  March,  1821,  for  the  im- 
provement of  the  state,  when  the 
remaining  six  miles  of  the  road  were 
finished,  the  surplus  of  the  fourteen 
thousand  dollars  subscribed  by  the 
state,  that  remained  after  paying  the 
advances  of  the  directors,  is  to  be 
paid  to  persons  who  did  work  before 
the  passing  of  the  act,  in  preference 
to  those  who  worked  afterwards  in 
finishing  the  six  miles  of  the  road. 
The  Commonwealth  v.  Berks  and 
Daufihin  Turnpike  Road  Comfia- 
ny.  xiii.  49 

23.  It  is  not  necessary,  in  the  return 
of  viewers  laying  open  a  road,  that 
the     reference     to    improvements 
should  appear  on  the  draught:  it  is 
sufficient,  if  from  the  whole  report, 
including  the  draught,  the  court  re- 
ceive information  of  the  improve- 
ments  through     which    the    road 
passes.   Road  from  John  M'- Cord's. 

xiii.  83 

24.  Under  the  act  of  the  3d  of  Afiril, 
1804,  a  reference  to  improvements 
through  which  a-  road  passes  either 
in  the" report  of  the  viewers  or  the 
draught  annexed,  where  it  appears 
there  are  improvements,  is  essential, 
and  the  want  of  it  is  a  fatal  defect.  It 
seems  if  it  does  not  appear  to  the 
court  that  the  road  passes  through 
improved  lands,  they  will  not  pre- 
sume it.     Road  from  Buttonivood 
Lane  to  Green  Street.  xiii.  415 

25.  Re-reviewers  are  not  restricted  to 
a  simple  approbation  or  rejection  of 
a  road  as  originally  reported,,  but 
may  return  a  different  one.     Case  of 
a  Road  in  Abington  Townshi/i* 

xiv.  31 

26.  Re-reviewers  are  not  bound -to  re- 
turn a  draft  of  the  road  which  they 
are  directed  to  re-review,  but  may 
return  only  a  draft  of  that  which 
they  themselves  recommend.    Ibid. 

27.  The  Court  of  Quarter  Sessions 
has  no  right  to  make  a  material  al- 
teration in  the  report  of  viewers  of 
a  road,  because  it  appears  that  the 
surveyor  has  not    pursued  the  di- 
rections of  the  viewers.     Case  of  a 
Road  from  Herr's  Mill.       xiv.  204 

RULES  OF  COURT. 

See     AFFIDAVIT     OF    DEFENCE, 
COURT,  22.    PAGE  600,  VOL.  6. 


1.  Courts   of   Common   Pleas,   who 
have  no  express  power,  by  law,  to 
make  rules  regulating  practice,  can- 
not establish  a  rule  in  contravention 
to  an  act  of  assembly.  Boas  v.  JVa- 
gle.  iii.  250 

2.  Great  regard  is  due  to  the  opinion 
of  a  court  in  the  construction  of  its 
own  rules.   Umberger,  Executor,  v. 
Zearing.  viii.  163 

3.  A  rule  of  court,  requiring  a  plain- 
tiff,  who  has  taken  the  benefit  of 
the  insolvent  laws,  after  the  institu- 
tion of  his  suit,  to  give  security  for 
costs,  on  pain  of  suffering  a  nonsuit, 
may  be  properly  enforced  in  cases, 
the    beneficial    interest    in    which 
would  pass  to  the  assignees  of  the 
insolvent;  but  to  apply  such  a  rule 
to   a  case  in  which  damages  are 
claimed  for  a  personal  tort,  is  erro- 
neous.     M*l>arland  v.    Broivn. 

xi.  121 

4.  A  rule  of  court  declaring,  that  all 
suits   pending  at  the    time  it  was 
made,  if  the  plaintiff  be  dead,  and 
his  executor  or  administrator    be 
not  substituted  within  one  year  from 
the  adoption  of  the  rule,  or  if  the  de- 
fendant be  dead,  and  process  be  not 
issued  within  that  time,  to  make  his 
or  her  executor,  or  administrator  a 
party,  in  either  case,  the  suits  shall 

.  abate,  is  void,  not  only  because  its 
operation  is  retrospective,  but  be- 
cause it  is  in  the  nature  of  an  act  of 
limitation,  which  the  court  have  no 
power  to  make.  Rcist,  Administra- 
tor, y.  Heilbrenner.  xi.  131 

RULES  TO  PLEAD. 

See  JUDGMENT,  30. 

SABBATH. 

1.  A  conviction  fordoing  worldly  bu- 
siness on  the  sabbath,  under  the  act 
of  the  22d  of  Ajiril,  1794,  is  good,  if 
it  follows  the  form  prescribed  in  the 
law,   though  it  does  not  state  time 
when  or  place  where  the  work  was 
done,   or  the  nature  of  it.        The 
Commonwealth  v.  Wolf.  iii.  48 

2.  Persons  professing  the  Jewish  reli- 
gion, and  others  who  keep  the  se- 
venth day  as  their  Sabbath,  are  lia- 
ble to  the  penalty  imposed  by  law 
for  this  offence.  Ibid, 

SABBATH  BREAKERS. 

.  A  justice  of  the  peace  who  has  an 

imperfect  view  of  persons  at  work 

on  Sunday,  cannot  forcibly  enter  the 

premises 'of  another,  for  the  purpose 
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of  getting  a  better  view,  in  order  to  ' 
convict  the  offenders,  under  the  act  j 
of  assembly  of  the  22d  of  Jf/irt/, 
1794.     Commonwealth  v.  Eyre . 

i.  347 

SALARY. 
See  CONSTITUTION,  6. 

SALE. 

See  APPROVED  PAPER.  DEED. 
LIMITATIONS,  ACT  OF,  8,  9,  10. 
MARKET  OVEIIT,  1.  NOTICE,  1, 
2.  PURCHASER.  VENDOR  AND 
VENDEE. 

1.  If  the  vendor  rely  on  the  promise  ; 
of  the  vendee  to  perform  the  condi-  | 
tions  of  sale,  and  deliver  the  goods  to  , 
him.therightofpropertyischanjjed.  i 
But  where  performance  and  dehve-  \ 
ry  are  understood  by  the  parties  to 
be  simultaneous,  possession  obtained  j 
by  art  and  deceit  will  not  avail  to 
change  the  property.     'Harria  v. 
Smith.  iii.  20 

2.  If  a  wagonner,  by  whom  goods  are 
sent  to  be  delivered  to  A.,  sell  them 
openly  in  the  street  of  a  city  to  B. 
the  sale  vests  no  property  in  the 
purchaser.    In  Pennsylvania  there  r 
is   no   market  overt.       Lecky   v.  \ 
M'JDermott.  viii.  500  ! 

SALE  FOR  TAXES. 

1.  Query,  Whether  the  treasurer's 
deed  on  a  sale  of  unseated  lands  for 
taxes  is  evidence  without  first  prov- 
ing, that  an  assessed  tax  was  due, 
and  that  a  warrant  of  sale  was  is- 
sued to  the  treasurer. 

If  the  purchaser  at  a  treasurer's  sale 
for  taxes,  has  neglected  to  file  a 
bond  for  the  surplus  monies  within 
two  years  after  the  sale,  the  deed  to  j 
him  is  void.   Sutton  v.  Nelson. 

x.  239 ! 

SATISFACTION. 
See  ELECTION,  6. 

1.  If  the  plaintiff  enter  on  the  docket ; 
after  suit  brought,  "  ended,  and  debt  i 
and  costs  paid,"  It  is  equivalent  to  j 
an  entry  of  satisfaction,  and  may  be  j 
pleaded  in  bar  of  a  new  suit  for  the  j 
same  cause  of  action.  Philifis  v.  Is- ' 
rael.  x.  391 

SCHOOL. 

See    CORPORATION,    17.    EDUCA- 
TION, 1. 

SCHUYLKILL  BRIDGE. 
See  TAXES,  12. 


SCHUYLKILL  NAVIGATION 

COMPANY. 
Sec  DAMAGE?,  3,  4. 

1.  The  owner  of  land  fronting  on  the 
river  Schuylkill,  above  tide  waters, 
who  had  the  exclusive  right  of  draw- 
ing seines  on  his  own  land,  is  not 

.  entitled  to  damages  under  the  act  of 
the  8th  of  March,  1815,  incorpora- 
ting the  president,  managers,  and 
company  of  the  Schuylkill  Naviga- 
tion Company  for  an  injury  sustain- 
ed in  consequence  of  the  erection  of 
a  dam  across  the  river  by  the  said 
company,  by  reason  of  wh'ich,  shad, 
herring 'and  other  fish,  were  pre- 
vented from  passing  up  the  river. 
Shrunk  v.  The  Schuylkill  Naviga- 
tion Comfiany.  xiv.  71 

SCHUYLKILL  RIVER. 
See  SCHUYLKILL  NAVIGATION 

COMPANY. 

By  the  erection  of  Fairmount  Dam, 
in  the  river  Schuylkill,  a  rock  just 
below  the  dam,  which  had  formerly 
been  private  property,  and  above 
low  water  mark,  became  surround- 
ed at  all  times  by  water,  and  was 
dry  only  at  low  tide,  and  a  few 
hours  before  and  after:  held,  that  it 
still  remained  the  property  of  the 
former  owner,  and  that  it  was  not 
common  property,  where  all  per- 
sons miu;ht  stand  and  fish  with  hoop 
nets.  The  Commonwealth  v.  Shaw 
and  others.  xiv.  y 

SCIRE  FACIAS. 

See  ADMINISTRATOR,  16.  ADMI- 
NISTRATOR'S BOND,  1.  APPEAL, 
23.  ARBITRATION,  36.  BAIL,  3. 
DOWER,  7.  EXF.CUTIOX,  3.  FO- 
REIGN ATTACHMENT,  1.  JUDG- 
MENT, 5,  13,  14,  37.  LIEN,  15. 
PRACTICE. 

1.  In  an  ejectment  brought  to  recover 
lands  purchased  under  a  sheriff's 
sale  upon  a  judgment  in  a  tcire  fa- 
cias on  a  mortgage,  the  terre-tenant 
camvt  give  in  evidence  any  matters 
which  might  ha«ti  been  shown  in 
the  scire  facias  suit,  'unless  there  has 
been  fraud  or  collusion  between  the 
mortgagor  and  mortgagee,  or  the 
terre-tenant  was  not  a  party  to  the 
scire  facias.  Nace  v.  Hollenbach. 

i.  540 

2.  An  appeal  lies  from  the  judgment 
of  a  justice  of  the  peace,  upon   a 
scire  facias.  Guilky  v.  GiUinirliam. 

jo,  93. 
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3.  In  no  case  and  under  no  circum- 
stances can  the  merits  of  the  origi- 
nal judgment  be  inquired  into  by 
the  defendant  on  a  scire  facias  upon 
that  judgment,  so  as  to  enable  him 
to  set  up  a  defence  which  he  might 
have  used  in  the  original  writ.  Car- 
desav.  Humes,  Hi,  65 

4.  No  declaration  need  be  filed  on  a 
scire  facias.    Kean  v.  Franklin. 

v.  147 

o.  Where  a  judgment  is  revived  by 
repeated  writs  of  scire  facias,  the 
plaintiff  has  a  right  to  charge  inte- 
rest on  the  aggregate  amount  of 
principal  and  interest  due  at  the 
time  of  rendering  judgment  on  each 
scire  facias.  Fries  v.  Watson,  v.  220 

6.  Where  a  scire  facias  was  brought 
on  a  recognizance  in  the  Orphans' 
Court,  against  the  cognisor  and  ter- 
re-tenants,  and  the  cognisor   died 
before  judgment,  it  was  held  to  be 
error,  to  proceed  to  trial  against  the 
terre-tenants  alone,  where  the  ad- 
ministrati'ix,  upon  being  duly  served 
with  a  scire  facias,  has  neglected  to 
come  in  and  be  made  a  party  to 
the  record.     The  proper  course  is, 
where  the  personal  representative 
of  the  defendant  does  not  appear 
and  take  defence,  to  sign  judgments 
by  default  de  bonis  testatoris,  and 
the  terre-tenants  will  be  permitted 
to  plead  and  defend,  pro  interesse 
suo;  and  on  a  verdict  against  him, 
the  judgment   will   be   de   terris. 
Reigart  and  others  v.  Ellmaker. 

vi.  44 

7.  Where  the  cognisor,  or  his  repre- 
sentative, and  the  terre-tenant  ap- 
pear together,  Although  each  must 
defend  for  himself,  the  several  is- 
sues may  be  tried   together,  pro- 
vided separate  verdicts  be  taken, 
and  the  defence  of  each  party  kept 
distinct  on  the  record.  Ibid. 

8.  In  a  scire  facias  against  a  recogni- 
sor  and  terre-tenant,  on  a  recogni- 
zance  in  the  Orphans'  Court  for 
lands  taken  at  an  appraisement,  the 
plaintiff  must  first  recover  judgment 
against  the  recognisor,  and  then  pro- 
ceed to  separate  judgment  against 
the  terre-tenant  to  have  execution 
of  the  lands.  Kean  v.  Ellmaker. 

vii.  1 

9.  It  is  error  if  after  judgment  by  de- 
fault against  the  recognisor,  the  jury 
is  sworn  as  to  the  recognisor  and 
terre-tenant.  Ibid. 

10.  An  irregularity  in  the  pi'oceedings 
in  a  scire  facias  on  a  mortgage,  viz. 
that  the  judgment  was  entered  after 


the  return  of  one  ni/iil,  cannot  affect 
the  competency  of  the  judgment,  or 
of  the  sheriff's  sale  upon  it,  when  of- 
fered in  evidence  in  another  suit. 
Allison  v.  Rankin.  vii.  269 

11.  In  a  scire  facias  against  the  heir 
and  terre-tenant  on  a  judgment  upon 
the  ancestor,  judgment  entered  ge- 
nerally without  specifying  the  lands 
which  it  is  to  affect,  is  valid  under 
the  practice  of  Pennsylvania,  and 
binds  only  the  lands  of  the  ancestor 
in  the  hands  of  such  heir  or  terre- 
tenant;  and  if  the  plaintiff  attempts 
to  enforce  it  against  them  personal- 
ly, the  court  may  interfere  in  a  sum- 
mary manner.    Coyle  v.  Reynolds. 

vii.  328 

12.  It  is  no  objection  to  a  verdict  on 
such  scire  facias  that  the  jury  did 
not  specify  the  lands  in  the  hands  of 
the  heir  or    terre-tenant,  if  they 
pleaded  nothing  to  bring  that  point 
before  the  jury.  Ibid. 

13.  Where  judgment  has  been  ob- 
tained in  a  scire  facias  on  a  mort- 
gage, evidence  is  not  admissible  af- 
terwards in  an  ejectment  to   show 
payment    of   the    mortgage     debt 
prior  to   the  judgment.   Blythe  v. 
M'Clintic.  vii.  341 

14.  A  scire  facias  may  issue  upon  a 
judgment,  though  upwards  of   ten 
years  old,  without  application  to  the 
court,  or  affidavit.  Lesley  v.  Nones. 

vii.  120 

15.  The  five  years  within  which  it  is 
necessary  to  sue  out  a  scire  facias  to 
revive  a  judgment,  under   the  2d 
section  of  the    act  of  the  4th    of 
April,   1798,  begin  to  run,  where 
there  is  a  stay  of  execution,  from 
the  expiration  of  the  period  during 
which  the  execution  was  suspended. 
Pennock  and  another  v.  Hart  and 
another.  viii.  369 

17-  If  a  scire  facias  be  sued  and  with- 
in the  five  years,  which  is  returned 
tarde  venit,  and  an  alias  scire  facias 
issue  after  the  expiration  ot  that 
period,  and  after  a  term  has  inter- 
vened, the  process  may  be  connect- 
ed, and  the  commencement  of  the 
proceeding  must  be  referred  to  the 
issuing  of  the  original  scire  facias. 

Ibid. 

18.  A  scire  Jacias  to  revive  a  judgment 
of  a  justice  of  the  peace,  a  trans- 
script  of  which  has  been  filed  in  the 
Court  of  Common  Pleas,  agreeably 
to  the  10th  section  of  the  act  of  the 
20th  of  March,  1810,  must  be  is- 
sued by  the  court  in  which  the  tran- 
script is  filed,  and  not  by  the  justke 
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before  whom  the  judgment  was  ob- 
tained. Brannan  v.  Kelley.  viii.  479 

19.  A  scire  facias  on  the  sheriff's  offi- 
cial recognizance  ought  to  state,  how 
the  plaintiff  was  damnified,  in  what 
action  the  sheriff  violated  his  duty; 
a  general  allegation  that  the  sheriff 
had  not  paid  over  to  the  parties  the 
sums  to  them  belonging,  which  have 
come  to  his  hands,  and  especially  to 
the  party  who  sues  in  the  name  of 
the   commonwealth,    is    erroneous 
and  bad. 

On  such  recognizance,  each  suitor  who 
is  damnified,  may  sue  a  ecire  facias, 
and  recover  judgment  for  the 
amount  in  which  lie  is  aggrieved. 
IVithrow  v.  The  Commonwealth. 
x.  231 

20.  The  remedy  by  scire  fac ias,  given 
by  the  defalcation  act  of  1705,  to  a 
defendant,  to  recover  a  sum  of  mo- 
ney due  from  the  plaintiff,  is  con- 
fined to  actions  in  which  a  debt  or 
damages  are  demanded  by  the  plain- 
tiff, and  does  not  extend  to  a  case, 
in  which  the  plaintiff,  having  brought 
an  ejectment  against  the  defendant, 
it  is  agreed  that  judgment  shall  be 
entered  for  the  plaintiff,   and  that 
the  sum  to  be  paid  by  the  defendant 
shall   be    determined  by  referees, 
who  make  a  report,  finding  a  cer- 
tain   sum    due    to    the    defendant. 
Blackburn  et  al.  v.  Marklf.    xi.  143 

31.  It  seems,  that  the  remedy  is  by  at- 
tachment. Ibid, 

•22.  The  objection  that  the  bond  and 

mortgage  were  usurious,  cannot  be 

taken  on  the  judgment  confessed  on 

the  warrant.      Lysle  v.    Williams. 

xv.  135 

23.  A  bond  and  warrant  were  dated 
22d  of  July,  1818,  for  the  payment 
of  a  sum  of  money  in  five  years  from 
the  date:  held,  that  a  scire  facias  on 
the  judgment  confessed  on  the  war- 
rant, issued  on  the  22dof  July,  1823, 
was  not  too  soon.  Ibid. 

SEAL. 

See  CORPORATION,  12. 
A  seal  made  with  the  flourish  of  a  pen 
is  sufficient.    Longv.  Ramsay,  Ar- 
ecutor  of  Long.    ^  i.  72 

SEAMAN. 

See  JUSTICE  OF  THE  PEACE,  6. 
If  a  seaman  ship  at  the  port  of  Phila- 
delphia,   and    render     himself    on 
board,  and    afterwards    desert   at 
ChesteY,  on  the  voyage  down  the 
river,  the  surety  is  liable  to  the  for- 
feitqre  imposed  by  the  second  sec- 
VOL.   xv. 


tion  of  the  act  of  congress  of  the  26th 

of  July,  1790.     Behneke  v.  A'y«^. 

ix.  151 

SEDUCTION. 
See  ACTION,  15.    TRESPASS,  6. 

SENTENCE. 
See  INDICTMENT,  35. 

SERVANT. 

See  BARKEEPER. 

The  child  of  a  servant  until  the  age  of 
twenty-eight  years,  cannot  be  held 
to  servitude  for  the  same  period, 
and  on  the  same  conditions  as  its 
mother,  who  was  the  daughter  of  a 
registered  slave.  ARlltr  v.  Devil- 
ling, xiv.  442 
SET-OFF. 

See  ADMINISTRATOR,  IS.  EQUITA- 
BLE DEFENCE.  EQUITABLE  SET- 
OFF.  EVIDENCE,  83.  208.  LE- 
GACY, 4.  PAYMENT  WITH  LEAVE. 
PLEADING,  19,  SI,  32.  PROMIS- 
SORY NOTE.  WITNESS,  67. 

1.  In  an  action  for  the  price  of  articles 
sold,  the  defendant  may  give  in  evi- 
dence by  way  of  defalcation,  a  war- 
ranty of  the  articles   and  breach 
thereof,  without  returning  the  arti- 
cles, or  giving  notice  to  the  plaintiff 
to  take  them  away.     Steigleman  v. 
Jeffries.  i.  477 

2.  When  the  cause  of  action  which 
the  defendant  wishes  to  set-off,  arises 
from  the  same  transaction  as  that  on 
which  the  plaintiff  founds  his  action, 
it  seems  he  may  have  them  both  de- 
cided by  the  same  jury.  i.  477 

3.  In  an  action  for  goods  sold  and  de- 
livered, the  defendant  cannot  give 
in  evidence  by  way  of  set-off,  that 
certain     goods    which    had    been 
bought  by  the  defendant,  and  con- 
signed by  the  vendor  to  the  plaintiff 
for  the  defendant,  were  detained  by 
the  plaintiff  and  consigned  by  him 
to  other  persons.     Gogei  v.  Jacoby. 

v.  117 

4.  Matters  founding  in  tort  arising  out 
of  ajdifferent  transaction,  cannot  be 
riven   in    evidence    as    a  set-off, 
though  they  may  be  taken  advantage 
of  when  they  arise  out  of  the  same 
transaction  and   go   to  defeat  the 
plaintiff's  action.  Ibid. 

5.  The  notice  of  set-off  must  describe 
the  demandjintended-  to  be  set  off 
with   reasonable  certainty,  and  on 
the  trial  the  defendant  cannot  give 
evidence  in  contradiction  to  it  Ibid. 

6.  In  an  action,  on  a  bond  entered  into 
3L 
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by  the  defendant  as  surety,  the  de- 
fendant cannot  give  in  evidence  as  a 
set-off,  that  land  which,  prior  to  the 
date  of  the  bond,  the  plaintiff  had 
agreed  to  sell  to  him,  had  been  le- 
vied on  by  an  execution  issued  upon 
a  judgment  against  the  plaintiff  by 
one  of  the  plaintiff's  creditors  sub- 
sequently to  such  agreement  to  sell. 
Brotherton  v.  Haslet.  v.  334 

7.  A  defendant,  under  the  plea  of  set- 
off  entered  in  short,  cannot  give  in 
evidence  matters  of  set-off,  of  which 
on  demand  of  the  plaintiff's  attornqy 
a  specification  has  been  refused,  and 
no  notice  has  been  given.   Rogers 
v.  Old.  v.  404 

8.  Query,  Whether  after  a  verdict 
against  the  defendant  as  executor, 
he  can  on  motion,  be  allowed  to  set- 
off  against  the  amount,  a  debt  due 
to  him  personally  by  the  plaintiff  for 
which  he  has  obtained  judgment. 

Wain  v.  Anthony.  \.  468 

9.  Where  a  surviving  partner  has  ob- 
tained judgment,   being   insolvent, 
and  having  previously  made  an  as- 

.  signment,  and  the  state  of  the  part- 
nership account  does  not  appear, 
the  defendant  will  not  be  allowed  to 
set  off  a  debt  due  to  him  by  judg- 
ment obtained  against  the  plaintifl 
personally.  Ibid. 

10.  After  payment  of  the  partnership 
.  debts,   the  plaintiff's  share  of  the 

residue  is  liable  to  his  separate  cre- 
ditors, and  might  perhaps  be  sub- 
ject to  such  set-off.  Ibid. 

11.  Calling  on  the  plaintiff  to  produce 
books  and  papers  on  the  trial,  does 
not  authorize  the  defendant  to  go 
into  evidence  of  their  contents  to 
prove  a  set-off  without  a  special  no- 
tice. Latimer  v.  Hodgdon.     v.  514 

12.  The  defendant,  in  an  action  on  a 
promissory  note,  cannot  give  in  evi- 
dence as  a  set-off,  a  bond  given  to 
him  by  the  plaintiff,  conditioned  for 
the  delivery  of  a  certain  quantity  o 

Sig-metal  to  a  third  person,  or  or- 
er,  at  any  time  when  coiled  on 
•without  first  proving  that  the  deli- 
very of  the  pig-metal  had  been  de 
manded.  Leas  and  another  v.  Laird 
yi.  129 

13.  A  bond  given  by  the  plaintiff  to 
A.  for* the  use  of  B.,  (without  men- 
tioning assigns,)  and  transferred  by 
A.  to  the  defendant,  cannot  be  set 
off  in  an  action  on  a  bond  given  by 
the  defendant  to  the  plaintiff.    Wolf 
v.  Scales.  vi.  242 

14.  A.  having  obtained  two  verdict 
against  B.,  assigned  his  interest  hi 


them  to  C.  B.,  had  some  time  be- 
fore obtained  a  judgment  against 
A.,  which,  among  other  property, 
he  had  assigned  to  trustees  for  the 
payment  of  his  debts.  After  the 
assignment  of  A's.  verdicts,  but  be- 
fore judgments  had  been  entered  on 
them,  B.  received  from  his  trustees 
a  reassignment  of  the  judgment 
'  against  A.  without  consideration, 
and  for  the  purpose  of  setting  it  off 
against  the  judgments  to  be  entered 
on  A's.  verdicts  against  him.  The 
court  allowed  the  set-off.  Jacoby  v. 
Guier.  vi.  448 

15.  If  an  administrator  obtain  judg- 
ment against  a  debtor  of  his  intes- 
tate, and  afterwards  the  defendant 
pay  a  sum  of  money  as  security  in 
a  bond  for  the  intestate,  the  defend- 
ant may  in  a  scire  facias  fioat  annif.m 
et  diem  on  the  judgment,  avail  him- 
self of  such  payment  as  an  equita- 
ble defence.  Dorsheemer  v.  Bucher. 

viL9 

16.  But  if  the  intestate  has   left  as- 
sets to  pay  only  in  part  his  specialty 
creditors,  the  defendant  is  entitled 
to  a  discount  only  of  the  pro  rata 
proportion  which  the  estate  would 
have  had  to  pay  to  the  obligee. 

n  *  J 

Ibid. 

17.  A.  made  an  assignment  to  B.  and 
C.  in  trust,  first,  to  pay  the  costs 
and  charges  of  executing  the  trust, 
and  then  to  pay  such  creditors  as 
should  execute  a  release  within  six- 
ty days.    None  of  the  creditors  re- 
leased within  the  time  prescribed. 
The  assignees  afterwards  brought 
an  action  to  recover  the  price  of 
goods  which  had  belonged  to  the  as- 
signor, and  which   were   sold   by 
themselves  to  the  defendants.  Held, 
that  the  assignor's  note  held  by  one 
of  the  defendants  could  not  be  set 
off.      Wilmarth    and    another    v. 
Mountford  and  another,     viii.  124 

18.  Two  defendants,  sued  jointly,  may 
set  off  a  debt  due  by  the  plaintiff 
to   one   of    them.    Childerston   v. 
Hammon.  ix.  68 

19.  So  if  the  debt  be  due  by  one  for 
whom  the  plaintiff  owes  as  a  trus- 
tee. Ibid. 

20.  On  evidence  of  set-off  offered  by 
the  defendant,  whether  or  not  the 
debt  on  which  suit    is  brought   is 
equitably   owned   by   the    defend- 
ant's debtor,  is  a  question  for  the 
jury  to  decide;  and  it  is  error  for  the 
court  to  decide  it  and  reject  the  evi- 
dence. .  Ibid. 

21.  A  debt  due  from  the  plaintiff  to  a 
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co-obligor  with  the  defendant  who 
was  not  summoned,  is  not  a  set-off 
against  the  plaintiff 's  demand  on  the 
obligor  who  is  summoned.  Hender- 
son v.  Lewis,  ix.  379 

22.  The  separate  debt  due  by  the 
plaintiff  to  one  co-obligor  cannot  be 
set-off   against   a   demand  against 
both.  Rid, 

23.  Where  an  administrator  sues  for  a 
debt  due  to  himself  for  goods  of  the 
intestate  sold  by  him  to  the  defend- 
ant, the  defendant  cannot  set-off  a 
debt  due  from  the  intestate  to  him. 
Wolfersberger  v.  Bucher.         x.  10 

24.  If  a  sale  of  land  be  made  by  an 
executor,  under  an  authority  given 
by  will,  and  the  administrator  cum 
testamento  unnexo,  after  the  execu- 
tor's death,  brings  ejectment  to  com- 
pel payment  of  the  residue  of  the 
purchase  money,  the  vendee  cannot 
in  such  suit  give  in  evidence  by  way 
of  set-off  or  as  an  equitable  defence, 
that  the  administrator  by  means  of  a 
mill-dam  existing  at  the  time  of  sale, 
and  ever  since  had  overflowed  a  va- 
luable portion  of  the  land.   Cornell 
v.  Green.  x.  14 

25.  The  jury  cannot,  under  any  plea 
or  notice,  find  a  sum  due  from  the 
plaintiff  to  the  defendant,  to  be  de- 
ducted from  another  debt  due  from 
the  defendant  to  the  plaintiff.  An- 
derson's Executors  v.  Long,     x.  65 

26.  Under  the  plea  of  set-off,  evidence 
is  admissible  to  show,  that  since  suit 
brought,  the  plaintiff  acknowledged, 
that  a  settlement  had  taken  place  af- 
ter the  action  was  instituted,   and 
that  he  therefore  became  indebted 
to  the  defendant  and  gave  him  a  note 
for  the  debt,  and  such  a  note  is  also 
admissible.    Marshall  v.  Sheridan. 

x.  268 

27.  A  defendant  who  is  sued  with  ano- 
ther, may  set-off  a  debt  due  to  him 
by  the  plaintiff,  unless  there  be  some 
superior  equity  in  a  third  person. 
Stewart  for  the  use  &c.  v.   Salaig- 
nac.  xii.  252 

28.  In  an  action  brought  to  recover  the 
price  of  cattle  the  defendant  may  set- 
off  the  damages  sustained,  in  conse- 
quence of  a  breach  of  contract,  in 
not  delivering  a  number  of  sheep 
purchased  by  him  of  the  plaintiff  at 
the  same  time.     Shaw  v.  Badger. 

xii.  375 

29.  A  set-off  can  only  be  of  a  payment 
made  before  suit  is  brought, 'but  if 
the  plaintiff  directs  the  defendant  to 
make  a  payment  and  agrees  it  shall 
be  a  set-off,  the  courts  under  their 


equitable  jurisdiction  will  allow  it. 
Morrison  v.  Mirriand.  xv.  61 

30.  A  levy  by  a  constable  on  the  defen- 
dants goods,  for  a  debt  of  the  plaintiff 
in  which  he  was  bail,  removed  by 
the  creditor  and  the  goods  released, 
does  not  constitute  a  set-ofi".  Ibid. 

31  Query,  Whether  a  set-off  can  be 
given  in  evidence,  under  the  plea  of 
payment  with  leave  unless  there  be 
a  rule  of  court,  Wishart  v.  Do-wney 
et  ux.  xv,  77 

SET-OFF  AND  EQUITABLE 
SET-OFF. 

1.  A  notice  of  set-of  need  not  be  so 
certain  and  formal  as  a  declaration. 
But  it   must  describe  the  demand 
with  reasonable  certainty,  so  as  not 
to    take  the  plaintiff  by  surprise. 
Lewis,  Executrix  of  Lewis,  survi- 
ving partner  of  Lone,  v.  Culbertsim, 
Administrator  of  Vanlear,  for  the 
use,  &c.  xi.  48 

2.  In  an  action  against  a  surviving 
partner  to  recover   a    partnership 
debt,  the  defendant  may  set  off  a 
a  debt  due  from  the  plaintiff  to  him 
in  his  individual  capacity.          Ibid. 

3.  In  an  action  by  the  assignee  of  a 
bond,  the  defendant  may  give  in  evi- 
dence, by  way  of  set-off,  articles  of 
agreement  between  himself  and  the 
obligee,  for  the  sale  of  real  estate,  by 
the  former  to  the  latter,  in  which 
the  parties  bind  themselves  in  a 
sum  certain,  to  be  paid  by  the  party 
failing  to  the  party  complying  with, 
the  contract;  whether  such  sum  be 
considered  as  a  penalty,  or  m  the  na- 
ture of  stipulated  damages.  Mann 
v.    Dungan,  Assignee  of  Morris. 

xi.  75 

4.  A.  obtained  a  judgment  against  B. 
on  which  an  execution  issued,  which 
was  levied  on  property  belonging  to 
the   defendant.    Before  a  sale  was 
made,     certain    transactions    took 
place  between  the  parties,  in  conse- 
quence of  which  the  execution  was 
suspended;  and  afterwards,  on  the 
application  of  the   defendant,  the 
court  below  opened  the  judgment, 
tor  the  purpose  of  giving  the  defend- 
ant an   opportunity  to   show  what 
sum  ought  to  be  deducted  from  the 
judgment,   by  reason  of  payments 
made  by  him,  or  claims  against  the 
plaintiff  which  had  arisen  posterior 
to  the  judgment.     The  parties  went 
to  trial  upon  the  plea  of  payment 
with  leave  to  give  the  special  mat- 
ters  in  evidence. 

Held,  that  the  defendant  might  prove 
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that  he  had  a  quantity  of  leather  in 
the  city  of  Philadelphia,  which  he 
proposed  to  deliver  to  the  plaintiff 
to  be  sold  by  him,  and  the  proceeds 
6f  the  sale  applied  to  the  payment  of 
his  judgment;  to  which  proposal  the 
plaintiff  acceded;  and  that  this  lea- 
ther, in  consequence  of  the  miscon- 
duct of  the  plaintiff,  sold  for  less 
than  its  value;  and  that  the  defend- 
ant might  claim  an  allowance,  equal 
to  the  real  value  of  the  leather.  Har- 
per et  al,  v.  Kean.  xi.  280 
3,  Where  matter  has  arisen  since 
judgment,  which  entitles  the  defend- 
ant to  a  deduction  from  it,  and  the 
judgment  is  opened  for  the  purpose 
of  giving  him  an  opportunity  of  show- 
ing the  amount  which  ought  to  be 
deducted,  a  verdict  finding  a  ba- 
lance in  favour  of  the  defendant,  is 
erroneous.  Ibid. 

SETTLEMENT. 

See  ACTUAL  SETTLEMENT.  DEED, 
29.  EJECTMENT,  45.  IMPROVE- 
MENT, 8.  IMPROVEMENT  RIGHT. 
LIMITATIONS,  26,  27,  28,  29. 
ORDER  OF  REMOVAL.  SLAVE. 
WARRANT.  WARKAKT  AND  SUR- 
VEY, 3. 

1.  Under  the  act  of  the  3d  of  April, 
1792,  if  the  time  allowed  to  the  war- 
rantee  to  complete  his  settlement 
has  expired,  the  settler  may  give  in 
evidence  his  own  entry  and  settle- 
ment, without  first  showing  a  vaca- 
ting  warrant,     Younv  v.   Beatty. 

i.  74 

2.  Query,  Whether  a  vacating  war- 
rant is  necessary  to  protect  a  settler 
in  such  case?    But  there  is  no  doubt 
such  warrant  may  issue  after  the  en- 
try of  a  settler  to  confirm  his  title,  if 
not  otherwise  good.  i.  74 

3.  If  a'  settlement  is  made  with  intent 
to  take  up  a  whole  vacancy  of  one 
hundred  and  sixty  acres,  every  per- 
son entering  to  improve,  against  the 
will  of  the  first  settler,  is  a  trespass- 
er.  Gilday  v.    Watson.  ii.  407 

4.  An  omission  by  a  settler,  on  taking 
the  benefit  of  the  insolvent,  acts  to 
return  the  land  in  his  schedule,  is 
not    ipso  facto    an   abandonment. 

ii.  407 

£.  A  settlement  right  consists  in  a  per- 
son's actually  residing  on  the  lands 
with  his  family,  raising  grain,  &c. 
.     Gilday  v.  Watson.  v.  267 

6.  An  agreement  for  division  between 
settlers,  never  carried  into  execution 


by  writing  or  possession,  but  where 
the  possession  was  altogether  differ- 
ent, would  not  be  binding  on  a  pur- 
chaser for  a  valuable  consideration 
without  notice.  Ibid. 

7.  But  such  agreeement  is  binding  be- 
tween the  settlers  if  fairly  made;  the 
fixing  vague  and  uncertain  claims  be- 
fore taking  out  office  rights  being  a 
sufficient  consideration.     If  the  pos- 
session   be    inconsistent   with    the 
agreement,  it  is  a  fact  for  the  jury  to 
decide  whether  the  agreement  was 
not  rescinded  by  the  parties.     Ibid. 

8.  A  title  cannot  be  acquired  by  enter- 
ing and  making  a  settlement  upon 
and  procuring  a  survey  of  lands  for 
which  another  person  had  obtained 
a  warrant  and  survey  under  the  act 
of  the  3d  of  April,  1792,  but  had  not 
complied  with  the  conditions  of  ac- 
tual settlement  and  residence,  re- 
quired by  that  act,  unless  such  set- 
tler had  obtained  a  vacating  warrant 
or  filed  an  application,     Skeen  v. 
Pearce.  vii.  303 

9.  When  the  court  below  charged  the 
jury,  that,  "if  the  early  settTer  has 
in  any  way  defined  his   claim,  he 
ought  not  to  be  deprived  of  it  by  a 
man  who  settles  down  upon  it  many 
years  afterwards,"  but  the  jury  were 
probably  led  by  this  language,  taken 
in  connexion  with  the  circumstances 
of  the  case,  to  suppose,  that,  as  the 
plaintiff  claimed  by  boundaries  em- 
bracing six  hundred  acres,  no  person 
had  a  right  to  settle  within  those 
boundaries,  until  the  plaintiff  had 
laid  off  the  four  hundred  acres  to 
which  he  was  entitled;  or  at  least  if 
any  person  did  so  settle,  it  was  at  his 
own  peril,  because  the  plaintiff  might 
afterwards  locate  his  land,  so  as  to 
deprive  him  of  his  improvements, 
the  judgment  was  reversed  by  this 
court  for  error.  Kissinger  v.  Thomp- 
son, xii.  44 

10.  If  a  settler  has  not  marked  the  ex- 
tent of  his  claim  on  the  ground,  a 
person  who  intends  to  take  up  land 
near  him,  should    request  him  to 
mark  his  lines;  and  if  without  such 
request   a  warrantee   proceeds    to 
make  his  survey,  he  acts  at  his  own 
peril;  and  in  case  of  a  dispute,  it 
must  be  decided  by  the  opinion  of  a 
jury  as  to  a  reasonable  location  of  the 
settler's  tract;  regard  being  had  to 
shape,  soil,  water,  and  other  circum- 
stances. Barton  v.  Glasgo.  xii.  149 

11.  Whether  a  right  to  an  island  in  the 
Susquekannah  could  be  acquired  by 
settlement  and  improvement  in  the 
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year  1749,  query?  M'EIear  v.  El- 
tiott.  xiv.  242 

12.  If  it  could,  query,  whether  such  a 
title,  without  warrant  or  survey,  is 
embraced  by  the  5th  section  of  the 
act  of  the  26th  of   Marc/i,    1785, 
where  the  settler  was  in  possession 
at  the  date  of  the  act  Ibid. 

13.  A  deposition  proving  a  settlement 
and  improvement  on  an  island  in  the 
Susquehannah,  by  the  persons  under 
whom   the  plaintiff  claims,  in  the 
year  1749,  and  a  possession  conti- 
nued upwards  of  fifty  years,  accom- 
panied by  a  warrant  issued  in  the 
year  1760,  and  a  survey  returned  in 

the  year  1763,  for  the  use  of  the  late 
proprietaries,  is  admissible  in  evi- 
dence, against  a  defendant  who 
shows  no  title;  without  having  pre- 
viously given  evidence  connecting 
the  plaintiff  with  those  by  whom  the 

settlement  was  made.  Ibid. 

. 

SETTLEMENT  UNDER 'THE 
POOR  LAWS. 

1.  A  legal  settlement  may  be  gained 
under  the  17th  section  of  the  act  of 
the  9th  of  March,  1771,  by  payment 
of  a  county  tax  only.  Directors  of  the 
Poor  of  Bucks  v.  Guardians  of  the 
Poor  of  Philadelphia.  v.  417 

2.  A  United  States  tax  is  not  a  public 
tax,  the  payment  of  which  gives  a 
right  of  settlement  under  the  act  of 
1771.  Directors  of  Bucks  v.  Over- 
seers of  Columbia,  x.  179 

SETTLER. 

See  IMPROVEMENTS,  9,  10.  LIMI- 
TATIONS, 15,  16. 

SEVERANCE. 

The  rule  that  there  can  be  no  seve- 
rance in  a  personal  action,  applies 
to  plaintiffs  only,  and  not  to  defend- 
ants. Gallagher  v.  Jackson,  i.  492 

SHERIFF. 

See  ACTION,  21.  COUNTY  COM- 
MISSIONERS, 1.  ERROR,  47. 
ESCAPE,  1.  EXECUTION,  8,  9, 
10,  12,  25,  26,  27,  28.  FEES, 
8,  9.  JURY,  5,  14.  LIBERARI 
FACIAS,  2,  4.  NEW  TRIAL,  11. 
PROCESS,  1.  RECOGNIZANCE. 

1.  A  deed  executed  by  a  sheriff  can- 
not be  acknowledged  by  his  succes- 
sor.    Woods  v.  Lane.  ii.  53 

2.  One  who  has  been  sheriff  may  ac- 
knowledge a  deed  executed  while 
he  was  in  office.  ii.  53 


.1.  Where  sheriff  goes  out  without 
executing  a  deed,  the  proper  pro- 
ceeding is,  by  an  order  under  the 
act  of  the  23d  of  March,  1764. 

4.  But  to  warrant   such  proceeding, 
the  order  must  be  proved  to  have 
been  made;  it  will  not  be  presumed 
where  a  short  period  of  time  has 
elapsed-  ii.  53 

5.  A  sheriffs  officer  who  is  a  party  on 
the  record  as  guardian  of  the  plain- 
tiff, cannot  execute  a  writ  of  reple- 
vin; but  both  he  and  the  minor  may 
accompany  another  officer  in  order 
to  show  the  property.     But  even  if 
he  does  act  as  a  sheriff's  officer,  it 
will  not  make  the  other  officer  or 
the  minor    guilty   of    a    trespass. 
Kneass  v.  fitter.  ii.  263 

6.  The  sheriff  has  a  right  to  enter  the 
house  of  the  defendant  in  a  writ  of 
replevin  in  order  to  search  for  goods; 
and  if  they  are  not  found  there,  he  is 
not  for  that  reason  a  trespasser. 

ii.  263 

7.  A  sheriff  cannot  be  compelled  to 
alter  his  return  as  to  matter  of  fact: 
but  may  on  leave  given  by  the  court. 
An  order  that  he  should  amend  was 
considered  as  leave  given  to  do  so. 
Va&tme  v.  Fury.  ii.  426 

8.  Where  a  levy  on  land,  is  made  by 
virtue  of  ajieri  facias,  after  which 
an  inquisition  is  held,  and  the  land 
condemned,  and  a  venditioni  issued, 
but  countennanded  by  the  plaintiff", 
who  receives  the  debt  and  costs  of 
the  defendant,  the  sheriff  is  entitled 
to  the  same  commissions  as  if  the 
land  was  sold.     Middlcton  v.  Sum- 
mers, iii.  549 

9.  The  sheriff  is  entitled  to  the  fee  of 
three  dollars,  for  summoning   the 
jury,    taking   the    inquisition    and 
making  return  thereof,  but  he  is  not 
entitled  to  one  dollar  and  fifty  cents 
more,  for  making  the  levy,  nor  to 
one  dollar  and  twenty  cents  for  noti- 
fying the  defendant,  of  the  time  and 
place  of  the  inquisition.  Ibid. 

10.  The  sheriff  may  receive  fifty  cents 
for  each  juror,  who  holds  an  inqui- 
sition on  a  real  estate,  but  is  account- 
able to  him  for  it  Ibid. 

11.  Under  the  act    of  the    24th    of 
March,  1812,  the  sheriff  is  entitled 
to  a  room  for  his  office,,  in  the  fire 
proof  buildings,  erected  by  virtue  of 
that  act,   free  of  rent.     Common- 
wealth v.    The    Commissioners   ef 
Philadelphia  County.  iii.  601 

12.  The  sheriff  is  entitled  to  a  fee  of 
one  dollar  and  fifty  cents  in  a  prose- 
cution for  an  offence  not  capital,  in 
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•which  the  grand  jury  have  returned 
the  bill  ignoramus.  Ibid. 

13.  He  is  not  entitled  to  a  fee  of  twelve 
and  a-half  cents  for  every  criminal 
cause  called  in  court.  Ibid, 

14.  Nor  to  any  commission  on  the  sum 
of  four  dollars,  paid  to  him  for  the 
use  of  the  county,  in  every  verdict 
in  a  civil  action.  Ibid. 

15.  The  shei'iff  is  responsible  to  the 
county  treasurer,  for  the  sum  of  four 
dollars,  on  each  verdict  in  a  civil 
suit,  if  it  is  lost  through  his  negli- 
gence; but  in  case  of  insolvency  or 
loss,  without  the  neglect  of  the  she- 
riff, he  is  not  responsible.          Ibid, 

16.  Query,  Whether,  in  case  a  -uendi- 
tioni  exponas  be  issued  by  the  court 
of  one  county  to  the  sheriff'  of  ano- 
ther county,  the  sheriff  after  sale, 
may  make  a  valid  acknowledgment 
of  his  deed  before  the  court  of  his 
own  county,  before  the  return  of  the 
writ.     Scott  v.  Greenough.  vii.  197 

17.  The  sheriff  has  a  right  to  demand 
payment  of  the  purchase    money 
from  one  who  purchases  at  sheriff's 
sale,  before  he  tenders  a  deed  ac- 
knowledged. Ibid. 

18.  If  a  purchaser  at  sheriff's  sale  ac- 
cept a  deed  acknowledged  by  the 
sheriff    and  keep  possession   of  it 
without  objection,  he  cannot  when 
sued  for  the  purchase  money,  object 
that  the  acknowledgment  was  de- 
fective. Ibid. 

19.  In  an  action  by  one  as  sheriff  to 
reQOver  the  purchase  money  of  land 
sold  at  sheriff's  sale,  the  return  of 
such  sheriff  is  prima  facie  evidence 
to  prove  that  the  defendant  was  the 
purchaser.    Hy skill  v.  Grvin. 

vii.  369 

20.  A  levy  and  sheriff's  deed,    de- 
scribing the  land  as  "  a  tract  in  the 
name  of  A.  B.  containing  three  hun- 
dred acres  more  or  less,"  is  suffi- 
ciently certain  in  the  absence  of  ex- 
trinsic proof.  Ibid. 

21.  The  sheriff  is  not  the  agent  of  the 
purchaser  at  sheriff's  sale;  therefore 
notice  to  the  sheriff',  is  not  notice  to 
the   purchaser.     Stahle  v.   Spohn. 

viii.  317 

22.  The  sheriff'  is  liable  for  an  escape 
where  he  has  returned  non  est  in- 
ventus  to  a  capias   ad  satisfacien- 
dum  which  had  been  delivered  to 
him,  if  prior  to  the  return  day,  his 
deputy  had  the  defendant  in  custo- 
dy under  another  capias  ad  satisfa- 
ciendum  and  discharged  him ;  though 
it  do  not  appear  that   the  sheriff 
knew  of  the  latter  writ,,  or  the  de- 


puty of  the  former.      Wheeler  v. 
Hambright.  ix.  390 

23.  The  return  of  the  sheriff  cannot 
be  contradicted  by  either  party  in 
the  action  in  which  it  is  made.  Dil- 
ler  \.  Roberts.  xiii.  60 

24.  A  sheriff' 's  return  to  a  fieri  facias 
of  debt  and  costs  paid,   made  two 
years  out  of  time,  and  not  less  than 
a  year  after  suit   commenced,    in 
which  its  effect  is  material,   is  not 
conclusive.     Weidman  \.    Weitzel. 

xiii.  96 

25.  It  is  not  evidence  to  show  a  con- 
sent by  a  plaintiff,  that  the  sheriff 
should  return  a  venditioni  against 
the  principal  debtor's  goods  staid, 
and  thereby  to  discharge  the  sure- 
ties, that  the  principal  and  A.  went 
to  the  plaintiff' with  part  of  the  mo- 
ney, and  returned  and  informed  the 
sheriff  that  the  principal  consented 
to  that  return  of  the  writ,  and  the 
plaintiff' did  not  complain  of  it  till  af- 
ter the  death  of  A.,  and  afterwards 
issued  an  alias  -uenditioni  exfionas. 
Commonwealth  v.  Lebo.       xiii.  175 

26.  The  sheriff  is  answerable  for  the 
sufficiency  of  sureties  in  a  replevin 
bond,  at  the  termination  of  the  suit. 
It  is  not  enough  that  they  were  suf- 
ficient   when    they    were    taken. 
Pearce  v.  Humphreys.          xiv.  23 

SHERIFF'S  ACCOUNTS. 

See  INTEREST. 

SHERIFF'S  DEED. 

See  TENDER. 
Where  the  sale  was  made  under  a 
•venditioni  from  Fayette  county,  an 
acknowledgement  before  the  Court 
of  Common  Pleas  of  Westmoreland 
county,  was  held  not  to  be  good. 
M'  Cormick  v.  Meason.  i.  92 

SHERIFF'S  BOND  AND  RECOG- 
NIZANCE. 

See  SCIRE  FACIAS. 

1.  In  a  suit  on  the  official  bond  of  a  she- 
riff, the  plaintiff  is  not  obliged  to 
prove   that  the  sheriff  was  after- 
wards commissioned;  such  defence 
arises  under  the  proviso  in  the  act 
of  assemblv,  and  the  defendant  must 
plead  it.     If  there  are  in  such  suit 
any  breaches  assigned  in  the  decla- 
ration, on  which  the  plaintiff  has  no 
right  to  recover,  the  judgment  is  er- 
roneous, inasmuch  as  such  suit  is 
only  for  the  use  of  the  party  suing. 
Brownfield  \.  Commonwealth. 

xiii.  236 

2,  The  sureties  to  the  commonwealth. 
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in  a  sheriff's  official  bond,  are  liable 
to  an  action  at  the  suit  of  the  com- 
monwealth, severally  as  well  as 
jointly,  Beeson  v.  'iTte  Common- 
wealth, xiii.  249 

3.  In  a  suit  against  the  surety,  on  the 
official  recognizance    of   a  sheriff, 
such  sheriff  cannot  be  called  bv  the 
defendant  to  contradict  his  official 

^return  to  a  writ. 

The  suit  on  a  sheriff's  recognizance 
must  be  in  the  name  of  the  legal 

Earty  who  has  the  right:  an  equita- 
le  assignee  may  have  his  name 
marked  and  receive  the  proceeds  of 
a  recovery,  but  this  claim  cannot  be 
the  subject  of  litigation  in  the  plead- 
ings. Broionfieidv.  The  Common- 
wealth, xiii.  265 

4.  The  official  recognizance  entered 
into  by  a  sheriff  and  his  sureties,  is 
not  a  record;  and  it  seems,  the  plea 
of  nul  tiel  record  is  improper  to  a 
scire  facias  upon  it 

It  seems  such  recognizance,  as  required 
by  the  act  of  assembly  is  several  as 
well  as  joint  Ibid. 

5.  The  lien  of  a  recognizance  entered 
into  by  the  sheriff  and  his  sureties, 
is  gone,  after  the  lapse  of  five  years, 
without  suit  on  the  recognizance, 
notwithstanding  there  has  been  a 
suit  on  the  bond  given  at  the  same 
time.     Smith  v.  Miller.       xiii.  339 

SHERIFF'S  SALE. 

See  DECLARATION,  6.  ESTATE 
TAIL,  2.  ESTOPPEL,  2.  EVI- 
DENCE, 120,  121,  174.  EXECU- 
TION, 12.  JUDGMENT,  57,  58. 
JUSTICE  OF  THE  PEACE,  12,  13, 
14.  MORTGAGE,  12,  13.  PRAC- 
TICE, 18,  19.  PURCHASER,  I. 
VENDOR  AND  VENDEE. 

1.  On  a  judgment  against  three,  the 
land  was  sold  by  /?.  fa.  to  the  plain- 
tiff 's  attorney.  The  court,  on  his 
motion  and  suggestion  of  default  in 
payment,  set  aside  the  sale,  and  on 
nn  alias  the  land  of  another  of  the 
defendants  was  sold.  Held,  to  be 
regular.  Pearson  v.  Morrison. 

ii.  20 

~.  The  purchase  of  lands  is  not  within 
the  trust  confided  to  the  plaintiff's 
attorney;  nor  is  a  sale  to  him,  the 
same  as  a  sale  to  the  plaintiff,  ii.  20 

3.  The  plaintiff's  attorney  who  pur- 
chases at  sheriff's  sale,  is  not  enti- 
tled to  a  deed,  without  paying  the 
money  or  giving  a  receipt  on  behalf 
of  the  principal.  ii.  20 


4.  A  certiorari  lies  from  the  Supreme 
Court,  to  remove  the  proceedings  of 
two  of  the  aldermen  of  the  city  of 
Philadelphia,  under  the  act  of  the 
6th   of   April,    1802.      Lenox   v. 
M'Call.  iii.  95 

5.  A  person  in  possession,  may  stay 
the  proceedings  of  two  of  the  alder- 
men to  deliver  possession  to  a  pur- 
chaser at  sheriff's  sale,  on  making 
oath  that  he  claims  under  the  de- 
fendant, in  the  execution,  by  title 
derived  before  the  judgment   and 
tendering  security.  Ibid. 

6.  An  entry  in  a  private  memoran- 
dum book,  or  docket  of  the  sheriff, 
is  not  evidence  that  land  was  struck 
off  to  a  particular  person  at  a  she- 
riff's sale.     Salmon  v.  Ranee. 

iii.  311 

7.  A  purchaser  at  sheriff's  sale  can- 
not give  notice  to  the  person  in  pos- 
session so  as  to  ground  a  proceeding 
under  the  act  of  the  6th  of  Afirii, 
1802,  before  the  sheriff's  deed  to 
him    is   acknowledged.     Hawk  v. 
Stouch.  v.  157 

8.  An  affidavit  by  the  tenant  in  pos- 
session, that  he  does  not  hold  pos- 
session of  the  whole  premises  under 
the  defendant  in  the  execution,  is 
not  sufficient  to  stay  proceedings. 

Ibid. 

9.  The  justices  are  bound  to  disregard 
such  affidavit,  or  to  call  on  the  te- 
nant to  explain  what  part  he  held 
under  such  defendant  or  other  per- 
son. Kid. 

10.  A  purchaser  of  land  at  sheriff's 
sale  cannot  object  to    receiving  a 
deed  on  the  ground  of  a  defect  of  ti- 
tle when  the  sale  was  fairly  made. 
Smith  v.  Painter.  v.  223 

11.  Caveat  emfitor  applies  in  all  its 
force  to  such  purchaser.  Ibid. 

12.  But  it  seems  such  purchaser  takes 
the  legal  estate  of  the  defendant  dis- 
charged from  secret  trusts,  of  which 
no  notice  is  given  till  after  the  ac- 
knowledgment of  the  sheriff's  deed. 

Ibid. 

13.  If  a  levy  and  sale  are  not  bv  fixed 
boundaries  or  any  ascertained  quan- 
tity, but  of  a  certain  number  of  acres 
more  or  less,  in  the  tenure  of  A.  B., 
the  vendee  holds  by  the  extent  of 
such  tenure.     Sivdrtz  v.    Moore. 

v.  257 

14.  Articles  of  agreement  not  record- 
ed, cannot  affect  a  subsequent  pur- 
chaser  at  sheriff's  sale  who  has  not 
actual  notice  of  them.  Ibid. 

15.  A  sheriff's  sale  cannot  be  objected 
to  by  the  purchaser,  merely  « : 
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ground  of  defect  of  title;  it  is  bind- 
ing in  all  cases,  except  where  there 
is  fraud  or  misdescription  of  the  pro- 
perty in  some  material  respect. 
Friedly  v.  Scheetz.  ix.  156 

16.  A  purchaser  cannot  object  to  a  she- 
riff's  sale  a  defect  df  title  of  which 
he  had  notice;  when  he  has  bought 
after  publicly  notifying  at  the  sale 
such  defect  of  title,  he  cannot  give 
evidence  thereof  in  a  suit   against 
him  for  the  purchase  money.    Ibid. 

17.  If  the  conditions  of  sale  are  that 
the  purchaser  shall  pay  in  ten  days, 
and  the  sheriff's  deed  shall  be  deli- 
vered at  a  subsequent  day,  and  ij 
the  purchaser  refuses  to  comply,  the 
property  will  be  sold  at  his  risk,  and 
the  purchaser  gives  bond  to  comply 
with  the  conditions  of  sale,  he  is  lia- 
ble on  the  bond  without  a  re-sale. 

Ibid. 

18.  A  sheriff 's  sale  may  be  set  aside 
where  the  purchaser  may  be  in- 
jured in  consequence  of  a  misappre- 
hension of  the  terms  of  sale  occa- 
sioned by  the  act  of  the  sheriff.  Au- 
iverter  v.  Mathiot.-  ix.  397 

19.  On  a  sale  of  land  by  prior  judg- 
ment creditors,  a  mortgagee  is  enti- 
tled to  take  the  residue  of  the  pro- 
ceeds of  the  sale,  after  paying  the 
judgments,  as  far  as  he  has  prior 
lien. 

The  practice  is  to  apply  the  proceeds 
of  the  sheriff's  sale  of  land,  made 
under  an  elder  judgment,  to  the 
payment  of  all  incumbi'ances,  whe- 
ther by  judgment  or  mortgage. 
Lindle  v.  Neville.  xiii.  227 

20.  A  purchaser  of  land  at  sheriff's 
sale,  obtains  possession  of  the  land 
by  a  proceeding  before  two  justices 
against  the  defendant  in  possession. 
Another  person  claiming   under  a 
lease,  subsequent  to  the  judgment, 
and  no  party  to   this   proceeding, 
takes  away  the  crop;  in  replevin  by 
the   purchaser,  such   person   may 
show  that  he  held  under  a  title,  pa- 
ramount to  the  judgment,  and  that 
the  defendant  in  possession  held  by 
his  permission.     Simpson  v.  Jack. 

xiii.  278 
SHIPPER. 
See  FREIGHT,  2,  3. 

SLANDER. 

See  COSTS,  17.  EVIDENCE,  110.  PA- 
ROL  EVIDENCE,  5.  PLEADING,  10, 
56.  WRIT  OF  ERROR,  25. 

1.  A  defendant  in  a  suit  before  a  jus- 
tice, turned  towards  witness  who 
had  just  finished  his  testimony  and 


said,  "  you  have  sworn  a  manifest 
lie,"  held,  actionable.  Kean  v. 
M'Laughlin.  ii.  469 

2.  Where  words  spoken  are  actiona- 
ble,, it  is  proper  to  admit  evidence 
of  the  same  words  being  spoken  af- 
ter the  action  brought,  to  aggravate 
damages.  ii.  469 

3.  The  words,    "  What  is  a  woman 
that  makes  a  libel?   She  is  a  dirty 
creature,  and  that  is  you.    You  have 
made  a  libel;  and  I  will  prove  it  with 
my  whole  estate,"   are  actionable. 
jindretvs  v.  Kojifienheafer.     iii.  25.? 

4.  To  make  words  actionable,  it  seems 
there  should  be  something  of  an  in- 
famous or  disgraceful  nature  impu- 
ted; either  a  felony  or  a  misdemean- 
or, which  affects  one's  reputation. 

Ibid. 

5.  In  slander,  if  actionable  words  are 
contained  in  a  count  and  also  other 
words  not  actionable,  a  judgment  on 
such  count  after  verdict  for  the  plaii  i- 
tiff,  is  good.    Bloom  v.  Bloom. 

v.  391 

6.  In   slander  a    declaration  stating 
the  words  to  have  been  spoken  by  a 
third  person,  is  not  supported  by 
evidence  of  words  spoken  to  the  se- 
cond person.  M'Connellv.  M'Coy. 

vii.  223 

7.  To  say  to  another,  "  You  got  to  bed 
with  Sarah  M.,"  is  actionable.  Wal- 
ton v.  Singleton.  vii.  449 

8.  So  are  the  words,  "  He  is  such  a 
whoring  fellow  that  it  is  with  diffi- 
culty he  can  keep  a  girl  about  the 
house,   being   continually  a   riding 
them."  Ibid. 

9.  So  also  the  words,  "  He  (the  plain- 
tiff meaning,)  has  committed  forni- 
cation, "  notwithstanding  the  declara- 
tion avers  that  the  plaintiff  was,  at 
the  time  of  uttering  the  words,  a 
married  man.  Ibid. 

10.  To  say  of  a  man,  that  he  stole  a 
dog,  is  not  actionable.    Findlay  v. 
Bear.  viii.  571 

11.  It  is  actionable  to  say  of  the  plaih- 
tiff  he  moved  the  line  and  he  made 
a  new  line,  if  they  be  laid  to  be  spo- 
ken in  a  conversation  of  and  con- 
cerning certain  bound  trees  and  al- 
lowed land  marks  forming  the  boun- 
dary line,  and  the  evidence  of  the 
boundary  line  between  the  planta- 
tions of  the  plaintiff  and  defendant. 
Todd  v.  Rough.  x.  18 

12.  The  words,  "  You  have  killed  A. 
B.,  you  have  poisoned  him,  and  I 
can  prove  it,"  are  actionable,  though 
it  appear  by  the  plaintiff's  witnesses 
that  at  the  time  when  th«  word*  were 
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spoken  A.  B.  was  aHve  in  a  distant 
part  of  the  country.  Eckart  v.  Wil- 
«on.  x.  44 

13.  In  slander,  words  subsequent  to 
those  laid  in  the  narr,  charring  a 
distinct  felony,  are  not  admissible  in 
evidence  to  show  malice  in  the  de- 
fendant. Ibid. 

14.  A  declaration  against  two,  in  the 
usual  form  of  a  declaration  in  slan- 
der, except  stating  the  words  to  be 
spoken  by  them  bv  a  conspiracy  be- 
tween them  had,  is  still  an  action  of 
slander,  and  not  of  conspiracy;  and, 
being  a  joint  of  action  of  slander 
against  two  persons,  is  bad  on  writs 
of  error.  Glass  v.  Stewart,     x.  222 

15.  A  mother  cannot  maintain  an  ac- 
tion of  slander,  for  calling  her  daugh- 
ter a  bastard,  there  being  no  collo- 
quium of  the  mother.   Maxwell  et 
al.  v.  Allison,  xi.  343 

16.  Of  the  nature  and  office  of  an  in- 
nuendo. Ibid. 

SLAVE. 
See  EVIDENCE,    178.      NEGROES 

AND  MuLATTOES.   SERVANTS. 

1.  A  registry  of  a  slave  made  in  West- 
moreland county  on  the  10th  of  No- 
vember, 1780,  is  good  under  the  act 
of  the  13th  of  jifiril,  1782.    Mar- 
chand  v.  Negro  Peggy.  iL  18 

2.  Birth  in  Pennsylvania  gives  free- 
dom to  the  child  of  a  slave  who  had 
absconded  from  another  state  before 
she  became  pregnant.     The  Com- 
monwealth v.  Holloway.         H.  305 

3.  A    runaway  slave    from    another 
state,  who  is  charged  with  fornica- 
tion and  bastardy  in  this  common- 
wealth, cannot  be  delivered  over  to 
his  master,  unless  security  be  first 
given   for  the  maintenance  of  the 
child.     The  Commonwealth  v.  Hol- 
loway.  iii.  4 

4.  A  hearing  before  a  judge  on  a  ha- 
beas corfius  in  the  case  of  a  fugitive 
slave  from  another  state,,  and  the 
judge's  certificate  of  his  absconding, 
delivered  to  the  master  claiming 
him,  in  order  that  he  may  remove 
the  slave,  are  conclusive,  and  a  ho- 
mine  refilegiando  does  not  lie  in  such 
case  to  try  the  right  of  the  fugitive 
to  freedom.  Wright  v.  Deac on.  v.62 

5.  A  slave  who  has  been  so  defective- 
ly registered,  under  the  act  of  the 
1st  of  March,  1780,  as  to  be  entitled 
to  his  freedom,  but  who  has  never- 
theless continued  until  an  advanced 
age,  a  <Jave  de  Jacto,  has  a  settle- 
ment in  the  township  in  which  his 
master  resides,  which  is  bound  to 

VOL.  xv.  3 


maintain  him  until  the  master  can 
be  compelled  to  take  the  burthen  on 
himselt.  Overseers  of  Ferguson  v. 
Overseers  of  Buffaloe.  vi.  103 

6.  If  an  owner  of  slaves  in  Maryland, 
lease  a  farm  there  with  the  slaves 
to  cultivate  it,  the  consent  of  such 
lessee  that  one  of  these  slaves  should 
be  removed  to  Pennsylvania,  and  his 
being  brought  here,  will  not  entitle 
him  to  freedom  to  the  prejudice  of 
the  lessor.  Butler  v.  Delafilaine. 

vii.  378 

7.  The  sojourning  of  a  master,  a  citi- 
zen of  another  state,%ith  his  slave, 
in  this  state  at  different  times,  will 
not  entitle  such  slave  to  freedom, 
unless  there  was  at  some  time  a  con- 
tinued retaining  of  the  slave  here  for 
six  months;  unless,  perhaps,  in  case 
of  a  fraudulent  removal  backwards 
and  forwards.  Ibid. 

8.  Every  slave  removed  into  this  state 
from  another  without  the  consent  of 
his  master;  may  be  considered  as 
absenting   himself,  absconding,   or 
clandestinely  carried  away,  under 
the  act  of  the  1st  of  March,  1780, 
and  is  an  escaping  under  the  2d  sec- 
tion of  the  fourth  article  of  the  con- 
stitution of  the  United  States.  Ibid. 

9.  The  owner  of  Nell,  a  female  slave, 
duly  registered,  directed  by  his  will 
that  she  "be  continued  with  M., 
my  well  beloved  wife,  during  her 
widowhood,  or  natural  life:  that,  it 
she  marry,  Nell  be  valued  at  what- 
ever time  is  to  come  of  twenty  years 
from  this  date,  and  the  money  arising 
therefrom  to  be  proportionally  di- 
vided between  M.  and  W.  if  her 
widowhood  or  natural  life  exceed 
twenty  years  from  this  date,  then 
Nell  is  to  be  free,  when  either  of 
these  takes  place,  after  this  term, 
not  before."    The  plaintiff,  (the  son 
of  Nell,)  was  born  after  the  testa- 
tor's death,  and  within  the  said  twen- 
ty years,  and  while  Nell  was  owned 
and  held  by  the  widow,  and  was  re- 
gistered, and  afterwards  transferred 
by  the  widow  to  the  defendant  The 
widow  married  again,  in  the  year  the 
transfer  was  made.     Held,  that  the 
plaintiff  was  a  free  man.    Scott  v. 
IVattgh.  xv.  17 

10.  The  act  of  the  28th  of  March, 
1788,  requiring  the  occupation  or 
profession  of  a  possessor  of  a  slave 
to  be  registered,  is  complied  with  by- 
registering  such  possessor  as  an  es- 
quire, if  he  were  an  associate  judge, 
though  he  was  a  farmer.  The  Com- 
•monivealth  v.  Vance.  xv.  36 

M 
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SOLDIER. 
See  ENLISTMENT,  1. 

The  act  of  congress  of  the  16th  of 
March,  1802,  prohibiting  the  arrest 
of  soldiers  for  any  debt  under  the 
sum  of  twenty  dollars  contracted  be- 
fore enlistment,  or  for  any  debt  con- 
tracted since  enlistment,  does  not  ex- 
tend to  a  soldier  committed  by  an 
alderman  for  want  of  security  to  ap- 
pear at  the  Mayor's  Court,  to  an- 
swer a  charge  of  having  deserted  his 
wife  and  family,  and  left  them  a 
charge  on  the  guardians  of  the  poor. 
The  Commonwealth  v.  The  Keeper 
of  the  Jail  of  Philadelphia,  iv.  505 

SPECIAL  COURT. 

Where  the  presiding  judge  of  a  Court 
of  Common  Pleas,  regularly  certi- 
fies a  case  for  trial  to  a  special  court, 
on  the  ground  of  an  alleged  interest 
in  himself,  and  the  parties  go  on  to 
trial  without  objection  to  the  juris- 
diction, this  court  will  not,  in  a 
doubtful  case,  sustain  an  exception 
to  the  jurisdiction  of  the  special 
court,  though  it  appear  from  the  cer- 
tificate of  the  judge  that  in  his  own 
opinion,  he  had  no  intei'est,  and 
though  this  court  should  be  of  opin- 
ion that  he  was  not  disqualified,  on 
account  of  interest,  from  being  a 
witness  in  the  cause.  Harrington  v. 
The  Bank  of  Washington,  xiv.  405 

SPECIALTY. 

2.  The  act  to  incorporate  the  Farm- 
ers and  Mechanics'  Bank  of  Phila- 
delphia, does  not  entitle  a  note  dis- 
counted by  that  Bank  to  be  placed 
on  a  footing  with  a  specialty,  with 
respect  to  the  order  in  which  debts 
due  from  deceased  persons  are  to  be 
paid  by  their  executors.  The  Far- 
mers and  Mechanics'  Sank  v. 
Greiner.  ii.  114 

2.  ^  Although  in  the  body  of  a  writing 
it  is  said  the  parties  have  put  their 
hands  and  seals,  yet  it  is  not  a  spe- 
cialty unless  it  be  actually  sealed 
and  delivered,    Taylor  v.   Closer. 

ii.  502 

3.  But  if  actually  sealed  arid   deli- 
vered, it  is  a  specialty,  though  no 
mention  be  made  of  this  in  the  body 
of  the  writing.  ii.  502 

\  When  a  paper  concluded  "  in  tes- 
timony whereof,  we  have  hereunto 
set  our  hands  and  affirmed  our 
seals;"  and  there  were  two  sub- 
scribing witnesses  over  whose  names 


was  written,  "  sealed  and  delivered 
in  the  presence  of,"  but  there  was 
no  seal,  nor  any  thing  in  the  place 
of  a  seal,  opposite  the  name  of  the 
party,  but  there  was  a  flourish  un- 
der his  name,  held,  not  to  be  a  spe- 
cialty, ii.  502 

STATEMENT. 

See  APPEAL,  19.    EXECUTOR,  7. 
.  PLEADING,  52,  53,  54. 

1.  A  statement  under  the  act  of  the 
21st  of  March,  1806,  is  not  confined 
to  any  particular  form.    It  is  not 
error,  if  it  states  the  cause  of  action 
to  be  founded  on  an  assumption  of 
the  defendant,  and  another  who  was 
not  summoned,  and  did  not  appear. 
Purviance  v.  Dryden.  rii.  402 

2.  The  plaintiff  issued  a  summons  in 
debt,    "on  a   verbal  promise  and 
covenant,   and    filed    a    statement 
agreeably  to  the  5th  section  of  the 
act  of  the  21st  of  March,   1806, 
setting  forth  a  verbal  promise,  only, 
for  the  payment  of  money,     field, 
that,  although  the  act  did  not  em- 
brace actions  founded  on  technical 
covenants,  yet  the  word  covenant, 
used  in  this  instance,  did  not  vitiate 
the  statement,  might  be  rejected  as 
a  surplusage,  or  Understood  accord- 
ing to  its  acceptation  among  persons 
unlearned  in  the  law,  and  construed 
to  mean  a  verbal  covenant,  which 
signifies  no  more  than  a  verbal  pro- 
mise. Dixon  and  another,  adminis- 
trator   of  Sturgeon,   v.    Sturgeon 
and  another,  surviving  executors  of 
Sturgeon.  vS.  25 

3.  A  statement,  authorized  by  the  act 
of  the  21st  of  March,   1806,  does 
not  require  so  much  nicety  and  pre- 
cision of  averment  as  a  declaration. 
It  need  not  aver  performance  of  con- 
ditions precedent,  because  that  is 
implied  by  bringing  suit  for  money 
which  could  not  otherwise  be  de- 
manded. Boyd  v.  Gordon.      vi.  53 

4.  Where  the  plaintiff,  for  the  price 
of  goods  sold,  accepted  the  note  of 
a  third  person,  with  an  agreement 
that  in  a  certain  event  the  note  shall 
be  returned,  and  the  money  paid  by 
the  defendant,  it  was  held  to  be  un- 
necessary in  the  statement,  in  an 
action  brought  to  recover  the  price 
of  the  goods,  to  say  any  thing  about 
the  agreement  relative  to  the  note. 
If  the  arrangement  has  resulted  in 
payment  of  the  price  of  the  goods, 

-it  is  matter  of  defence  with  which 
the  plaintiff  has  nothing  to  do  until 
he  is  called  upon  to  answer  it.  Ibid. 
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5.  It,  at  the  head  of  an  agreement  to 
enter  an  amicable  action  with  a  con- 
fession of  judgment  against  C.  and 
B.  there  is  an  account  by  the  plain- 
tiff against  C.   and  G.,  for  goods 
sold,  it  is  a  sufficient  statement  of 
the  cause  of  action.  Cook  and  ano- 
ther v.  Gilbert.  viii.  567 

6.  In  an  action  on  a  promissory  note 
against   the    administrator  ot    the 
drawer,  a  statement  filed  under  the 
act  of  the  21st  of  March,  1806,  set- 
ting forth  a  copy  of  the  note,  and 
claiming  the  principal  and  interest 
due  upon  it,  is  sufficient,  without 
averring  a  promise  to  pay  by  either 
the  intestate  or  the  defendant.  Bai- 
ley v.  Bailey,  xiv.  195 

STATEMENT  ACT. 

See  PAYMENT  WITH  LEAVE,  7. 

1.  The  entry  of  a  judgment  in  York 
county  on  the   first  instead  of  the 
third  day  of  the  term  in  a  proceed- 
ing  under   the   statement   law,  is 
cured  by  the  act  of  the  21st  of  Fe- 
bruary, 1822,  though  a  writ  of  er- 
ror had  issued  before  the  passing  of 
the  act.      Underwood  v.  Lilly, 

x.  97 

2.  In  a  proceeding  on  a  bond  condi- 
tioned for  the  payment  of  money, 
under  the  statement  act,  judgment 
may  be  entered  for  the  penalty. 

Ibid. 

3.  Under  the   statement  act  of  the 
21st  of  March,  1806,  if  the  plaintiff 
does  not  file  his  statement  till  after 
the  third  day  of  the  term  to  which 
the  writ  is  returnable,  he  cannot 
sign  judgment  by   default  without 
calling  for  a  plea  or  defence. 

If  the  plaintiff'  omits  to  file  his  state-  j 
ment  till  after  the  time  prescribed  | 
by  the  act,  it  seems  he  may  still  pro-  j 
c'eed  as  if  he  had  declared  at  com- 
mon law.     Foreman  v.  M'Ferrin. 
xiil  290 

STATE  HOUSE. 
See  SHERIFF,  11. 

Under  the  act  of  the  13th  of  March, 
1815,  the  county  commissioners  were 
authorized  to  repair  the  rooms  of 
the  Supreme  and  District  Courts, 
and  to  make  repairs  in  other  parts  of 
the  state  house,  necessary  to  make 
these  rooms  safe  and  convenient,  at 
the  expense  of  the  county,  notwith- 
standing by  so  doing,  the  expense  ot 
repairing  the  state  house  exceeded 
the  amount  of  the  rents.  Common- 
wealth v.  The  Commissioners. 

iiu  551 


STAY  OF  EXECUTION. 

See  EXECUTION,  22,  23. 

STAVES, 

The  exportation  of  condemned  staves 
or  cullings,  to  a  port  in  the  state  of 
Delaware,  is  within  the  prohibition 
of  the  act  of  the  21st  of  jiftril,  1759, 
"to  prevent  the  exportation  of  bad 
or  unmerchantable  staves,  headings, 
boards,  and  lumber."  Shits ter,  gui 
tarn  v.  Ash.  xi.  90. 

SUMMONS. 
See  JUDGMENT,  30. 

SUMRAL,  JOHN. 
See  FERRY. 

SURETY. 

See  BANKS,  17, 18,  19.  BANKRUPT,  1. 
BOND,  1,  9.  CONSTABLE,  1,  2,  3. 
SET-OFF,  13,  16.  SHERIFF,  26, 
WITNESS,  74,  75,  76. 

1.  A  discharge  under   the   insolvent 
law  of  the  26th  of  March,  1814,  of  a 
defendant  in  prison  under  a  capias 
ad   satia faciendum,   does  not    dis- 
charge his  surety  for  a  stay  of  exe- 
cution.    Sharti  v.  Sfieckenagle. 

Hi.  463 

2.  A  surety  for  another  on  a  bond, 
who  gives  the  obligee  a  new  bond 
with  surety,  and  a  warrant  of  attor- 
ney, on  which  judgment  is  entered 
up,  and   execution  levied,   but  no 
money    is    paid,    cannot    recover 
against  the  principal,  in  an  action  on 
the  common  money  counts  for  mo- 
ney paid,  &c.   Morrison  v.  Berkey, 

vii.  238. 

3.  Where  one,  on  receiving  an  assign- 
ment of  a  bond  given  by  two  obli- 
gors, one  of  whom  was  a  surety, 
agreed  with  the  assignor,  with  the 
approbation  of  the  obligors,  that  it 
should  be   set  off  against  another 
bond  given  by  himself  to  the  princi- 
pal debtor;  but  instead  of  doing  so, 
assigned  it,  before  it  became  due,  to 
a  third  person,  and  suffered  judg- 
ment to  go  by  default  against  him  in 
a  suit    Drought  on  his  own  bond, 
held,   that  the  responsibility  of  the 
surety  was  discharged,      tteed  for 
the  use,  We.  v.  Garvmetal.  xii.  100 

4.  It  seems,  that  without  any  special 
agreement,  the  liability  of  the  sure- 
ty would  be  discharged  in  equity, 
since  the  creditor  had,  iu  his  own 
hands  the  means  of  satisfaction,  out 
of  the  funds  of  the  principal  debtor. 

Ibid. 

5.  Where  ttje$iutetyt>f  the  debtor  ap- 
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plies  to  the  creditor,  and  apprizes 
him  of  the  legal  means  of  recovering 
his  debt,  and  ne  declines  to  pursue 
it,  whereby  the  opportunity  of  its 
being  paid,  is  lost,  tne  surety  is  dis- 
charged. Lichtenthaler  v,  Thomp- 
son, xiii.  157 

6.  The  surety  in  a  bond,  a  short  time 
before  he  died,  directed  his  wife  to 
request  the  obligee  to  sue  out  the 
bond,  as  he  could  get  the   money 
then  of  the  principal!     Five  months 
after  the  death  of  the  surety,  the 
wife,  not  being  administratrix,  com- 
municated this  message  to  the  ob- 
ligee, who  offered  her  the  bond  to 
bring  suit  on,  which  she   refused. 
Held,  that  these  circumstances  did 
not  discharge  the  surety,  though,  by 
delay  in  bringing  the  suit,  the  pro- 
perty of  the  principal  was  levied  on 
by  another  judgment  creditor,  and 
sold,     Gardner  v.  Ferree.     xv.  28 

7.  Sureties  are  as  much  bound  by  the 
true  intent  and  meaning  of  the  in- 
strument to  which  they  are  parties 
as  principals.    Both  et  at.  v.  Miller 
etaL  xv,  100 

SURPLUS  MONEY. 

See  INTESTATE,  3,  4. 

SURRENDER. 
See  BAIL,  7,  8. 

SUPREME  COURT. 

See  JUDGMENT,  26.     MANDAMUS,  6. 

1.  In  trespass  brought  in  the  Supreme 
Court,  no  declaration  was  filed,  and 
arbitrators   awarded  two  hundred 
and  fifty  dollars  for  the   plaintiff: 
held,  on  proof  being  made,  that  be- 
fore the  arbitrators  the  plaintiff's 
demand  was  for  damages  amount- 
ing to  one  thousand  three  hundred 
dollars,  this  court  had  jurisdiction. 
Bazire  v.  Barry.  Hi.  461 

2.  The  Supreme  Court  can  try  no 
civil  issue  out  of  the  county  of  Phi- 

.  ladelphia.     Lessee  of  Wtttinch  v. 
Murris.  vi.  394 

3.  The   Supreme   Court  has  a  con- 
current authority  with  the  courts  of 
Common  Pleas,  to  take  bail  on  writs 
of  error.     Smith  v.  Ramsay  et  al. 

Vi.  573 

4.  A  scire  facias  cannot  be  maintained 
in  the  Supreme  Court  on  a  recogni- 
zance of  bail,  on  a  writ  of  error, 
though  the  recognizance  be  entered 
into  in  the  Supreme  Court.        Ibid. 

SURVEY. 

*S«v  CONNECTICUT  TITLE,  3, 4.  EVI- 


DENCE, 10,  11,  13,  36,  140,  143. 
EJECTMENT,  45.  IMPROVEMENT, 
7,  8.  OVERPLUS.  PATENT.  WAR- 
RANT. WARRANT  AND  SURVEY. 

1.  Where  a  new  survey  is  made  call- 
ing for  the  lines  of  an  old  survey, 
there  is  no   occasion  to  mark   the 
trees  anew.  Covert  v.  Irwin.  iii.  283 

2.  Although  the  act  of  8th  of  April. 
1785,  directs,  "that  every  warrant 
shall  be  directed  by  the  surveyor  ge- 
neral to  the  deputy  surveyor  of  some 
district,  in  order  that  the  same  war- 
rant may  be  duly  executed,"  yet  a 
survey  made  under  a  warrant  not 
directed  to  the  deputy  surveyor  of 
any  particular  district,  accepted  by 
the  surveyor  general,  and  not  in  con- 
flict with  any  other  survey,  is  good 
evidence  of  title.    The  act  only  de- 
prives the  party  of  his  priority  of  sur- 
vey, on  such  warrant.    Reynolds  v. 
Dougherty.  iii.  325 

3.  After  a  survey  made  and  returned 
into  office,  a  second  survey  without 
an  order  of  the  board  of  property,  is 
merely  void. 

4.  Such  order  may  grant  relief  against 
the  fraud  or  mistake  of  an  officer, 
provided  no  new  right  has  attached, 
but  cannot  affect  an  intervening  claim , 

Ibid. 

5.  Great  regard  is  to  be  paid  to  the  re- 
turn of  a  deputy  surveyor,  and  even 
slight  evidence  of  lines  or  corners 
marked  will  justify  a  jury  in  presum- 
ing, that  the  survey  was  made  as  re- 
turned; but  the  running  of  one  line 
only  is  not  sufficient  to  establish  a  re- 
turn of  survey.     Fugate  v.   Cooce. 

iv.  293 

6.  Where  the   courses   and  distances 
expressed  in  a  return  of  survey,  dif- 
fer from  the  natural  and  artificial 
boundaries  on  the  ground,  the  latter 
are  to  prevail;  unless  land  has  been 
intentionally  thrown  out,  which  is  a 
fact  for  the  jury  to  decide.    Hall  v. 
Powell.  '  v.  456 

7.  A  survey  is  not  evidence   without 
showing  an  authority  to  make  it,  or 
proving  that  such  authority  existed 
and  was  afterwards  lost.    Wilson  v. 
Stoner.  ix.  38 

8.  Possession  upwards  of  thirty  years 
under  a  survey  found  in  the  hand- 
writing of  an  assistant  deputy  survey- 
or,  indorsed,  "copied  for  return," 
with  a  memorandum  by  him   that 
there  was  an  authority  to  make  it, 
the  lines  of  which  survey  are  marked 
on  the  grouad,  is  not  a  sufficient  ioun- 
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dation  to  presume  a  warrant  on  au-  j  1.  A  party  cannot  be  injured  by  the 
thority.  Ibid.  \     misconduct  of  a  deputy  surveyor. 

9.  Though  the  rule  in  general-  is,  that  j  Lilly  v.  PunchaCs  Jii-ecutors.  ii.  394 
a  survey  having  been  once  returned,  1 2.  A  deputy  surveyor,  without  a  spe- 
no  other  survey  can  be  made  on  the  ;  cial  authority,  cannot  go  beyond  the 


same  warrant  without  a  new  order, 
yet  if  a  new  survey  be  made  and  ac- 
cepted and  warrant  issued,  it  is  good, 
if  no  third  person's  claim  intervened 
but  that  of  one  who  consented  to  such 
new  survey  and  encouraged  the  pur- 
chaser to  make  improvements.  Light 
v.  Woodside.  xii.  23 

10.  It  is  a  sufficient  evidence  of  an  ac- 


kuown  lines  of  his  district  to  rn?.ke 
a  survey.  Lessee  of  Harris  v.  Monks. 
ii.  557 

3.  Bat  a  survey  made  by  a  preceding 
deputy  surveyor  on  a  -warrant  direct- 
ed to  his  predecessor  in  the  same 
district,  miy  be  supported  by  the 
uniform  practice  in  such  cases. 

Ibid. 


tual  survey,  to  show  that  any  part  of  4.  A  survey  adopted  by  the  land  office, 

though  not  made  by  the  regular  offi- 
cer, may  be  read  in  evidence.   Ibid. 

5.  The  15'th  section  of  the  act  of  the 
8th  of  April,   1785,  providing  that 
"  a  deputy  surveyor  shall  not  go  out 
of  his  proper  district  to  make  a  sur- 
vey, and  every  survey  made  by  any 
deputy  surveyor,  without  his  proper 
district,  shall  be  void  and  of  no  ef- 
fect," does  not  apply  to  lands  in  the 
old  purchase.  Ibid. 

6.  Query,  Whether  a  special  deputa- 
tion by  the  surveyor  general  to  make 
a  survey  out  of  the  deputy's  proper 
district,  is  valid  ?  ibid. 

7.  But  a  special  deputation  made  by 
the  surveyor  general  pending  a  ca- 
veat, without  the  order  of  the  board 
of  property,  is  unjustifiable.      Ibid. 

SUSQUEHANNAH  COMPANY. 
See  CONNECTICUT  CLAIMS,  2. 

SWINE. 

1.  The  act  of  1705,  relating  to  swine 
running  at  lar&e,  applies  only  where 
they  are  voluntarily  suffered  to  go 
at  large,  not  where  they  escape  from 
the  owner  without  his  default;  and 
if  the  proceedings  do  not  state  this, 
they  will  be  quashed.  It  is  not  ne- 
cessary that  proceedings  by  a  jus- 
tice under  this  act  should  contain 
any  adjudication :  nor  is  the  appoint- 
ment of  appraisers  process,  which 
the  constitution  requires  to  be  in  the 
name  of  the  commonwealth. 

A  certiorari  lies  from  the  Supreme 
Court  to  remove  the  proceedings  of 
a  justice  under  the  act  of  1705,  rela- 
tive to  swine  running  at  large. 
Commonwealth  v.  fourteen  Hogs. 
x.  393 

TAVERN  RECKONING. 
1.  If  a  note  be  given  for  liquors  or  a 
tavern  reckoning  exceeding  twenty 
shillings,  no  part  of  such  note  is  re-» 
coverable.  rcmcfcv.  Roberts,  v.  139 


it  was  made  on  the  ground. 

11.  When  a  surveyor,  in  his  return, 
calls  for  an  old  line  of  an  adjoining 
survey,  it  is  not  necessary  to  show 
that  such  survey  was  returned.  Lam- 
bourn  v.  Hart&wick.  xiii.  113 

12.  What  parts  of  the  act  of  the  8th  of 
.ifirilj  1785,  "providing  further  re- 
gulations, whereby  to  secure  fair  and 
equal  proceedings  in  the  land  office," 
are  confined  to  the  new  purchase, 
and  what  parts  are  co-extensive  with 
the  limits  of  the  state. 

That  part  of  the  9th  section  of  the  act 
above-mentioned,  directing  the  sur- 
vey to  be  made  by  actually  going  on 
the  ground  and  measuring  the  land, 
and  marking  the  lines,  is  directory 
only,  and  is  satisfied  by  proofs  of 
marks  on  the  ground,  to  show  the 
hand  of  the  surveyor,  though  all  the 
marked  lines  are  not  to  be  found  at  a 
distant  day,  when  the  survey  is  re- 
turned, the  presumption  is  a  violent 
one,  and  so  ought  to  be  left  to  the 
jury,  that  the  survey  was  regularly 
made. 

Where  there  is  a  block  of  adjoining 
surveys  made  for  the  same  concern, 
and  the  exterior  lines  of  the  whole 
body  are  marked,  it  does  not  avoid 
the  surveys  and  returns  of  each  tract, 
that  the  division  lines  are  not  to  be 
found;  but  it  is  necessary  to  prove 
this  as  a  fact,  by  producing  the  docu- 
ments of  the  title  to  the  whole  body. 
Mock  v.  Astley.  xiii.  382 

13.  The  owner  of  a  lottery  application 
of  the  3d  of  jifirit,  1769,  precisely 
descriptive  and  lower  in  number,  has 
a  right  to  a  survey,  if  obtained  with- 
in a  reasonable  time,  and  mere  lapse 
of  time  less  than  three  years  will  not 
take  away  this  right  Minus's  Lessee  v. 
Montgomery,  XV.  221 

SURVEYOR. 

See  EVIDENCE,  140,  143.  WABBANT 
AND  SURVEY. 
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2.  But'if  other  items  of  account  con- 
stitute part  of  the  consideration  of 
the  note,  it  is  good  as  to  them, 
though  bad  as  to  the  debt  for  liquors 
or  tavern  reckoning  when  the  latter 
shall  exceed  twenty  shillings.  Ibid. 

TAXES. 

See  LANDS,  16.  Quo  WARRANTO,  2. 
RETAILERS,  1,  2.  SETTLEMENT 
UNDER  POOR  LAWS.  UNSEATED 
LANDS. 

1.  A  pin-chaser  of  lands  for  arrearages 
of  taxes,  under  the  act  of  the  3d  of 
April,  1804,  is  entitled  by  that  third 
section  to  the  value  of  his  improve- 
ments, in  all  cases,  as  well  where 
the  land  is  owned  by  others,  as  where 
it  is  the  property  of  minors  and  in- 
sane persons.  Creigh  v.  Wilson,  i.  38 

2.  Land  granted  by  the  state  of  Penn- 
sylvania to  an  officer  of  the  Pennsyl- 
vania line,  is  not  subject,  while  own- 
ed by  him,  to  county  or  road  taxes. 
finney  v.  Commissioners  of  Mercer. 

i.  62 

3.  The  burgesses,  &c.  of  the  borough 
of  Greensburg,  in   the  county  of 
Westmoreland,  have  no  authority  to 
assess  and  levy  a  tax  on  the  public 
property  belonging  to  the  county, 
situate  within  the  limits  of  the  bo- 
rough. Piper  v.  Singer.          iv.  354 

4.  It  seems,  that  the  property  of  coun- 
ties is  not  taxable  for  city  or  borough 
purposes.  Ibid. 

5.  If  the  release  required  by  the  act 
of  the  24th  of  March,  1817,  to  be 
made  previous  to  a  recovery  of  mo- 
ney, paid  by  a  purchaser,  on  a  sale 
for  taxes,  do  not  appear  to  be  made 
to  the  real  owner,  but  is  to  the  ori- 
ginal warrantee,  the  warrantee  will 
be  presumed  to  be  the  real  owner. 
Smith   v.  Merchand's   Executors. 

vii.  260 

6.  The  act  of  the  24th  of  March,  1817, 
authorizing  the  recovery  of  certain 
money  in  the  hands  of  county  com- 
missioners, was  not  an  act  dissolving 
a  contract  without  the  consent  of  the 
parties.  Ibid. 

7.  The  purchaser  of  lands  sold  for 
taxes,  under  the  act  of  the  13th  of 
March,  1815,  cannot  object  to  any 
irregularity  in  the  assessment;  or  the 
proceedings  of  the  commissioner  or 
treasurer.  Riddle  v.  The  County  of 
Bedford.  vii.  386 

8.  On  a  sale  for  taxes  to  one  person  of 
different  tracts  of  land,  held  by  dif- 
ferent persons,  the  fees  are  to  be 
paid  as  for  separate  deeds  on  each 
tract,  Ibid. 


Query,  Whether  one  deed  embracing 
all  would  be  valid.  Ibid. 

9.  Taxes  due  for  seated  lands  are  not 
a  lien  on  real  estate,  but  only  a  per- 
sonal charge  against  the  owner  or 
occupant.  Burd  v.  Ramsey,  ix.  109 

10.  There  is  no  personal  liability  for 
taxes  due  on  unseated  lands. 

Query,  How  far  lands  are  to  be  con- 
sidered as  unseated  lands,  from 
which  profits  were  once  drawn,  but 
have  been  afterwards  abandoned  for 
a  long  time  by  the  owner. 

If  a  tax  be  assessed  on  seated  land  in 
the  name  of  the  owner,  and  the 
name  of  the  tenant  given  as  matter 
of  description,  and  in  the  duplicate 
the  name  of  the  tenant  be  omitted, 
the  variance  is  immaterial.  Stokely 
v.  Boner.  x.  254 

11.  Taxes  on  real  estate  cannot  be 
apportioned  among  the  different  per- 
sons who  may  become  owners  of  it 
during  the  year.  The  person  charged 
at  the  beginning  of  the  year  is  liable 
for  the  taxes  of  the  whole  year, 
though  he  aliene  before  the  day  of 
appeal.  Shaw  v.  Quinn.          x.  299 

12.  To  support  a  title  under  a  sale  for 
taxes,  by  virtue  of  the  act  of  the  3d 
of  April,  1804,  the  election  returns 
of  the  assessors  must  be  produced, 
or  their  existence  proved  and  their 
absence  accounted  for.    The  minute 
book  of  the  commissioners,  contain- 
ing the  names  of  the  assessors  of  a 
township,  accompanied  by  the  oath 
of  the  clerk  that  no  election  returns 
or  oath  of  the  assessors  could  be 
found,  is  not  evidence. 

Nor  is  parol  evidence  admissible  to 
show  who  acted  as  assessor;  nor  is 
the  warrant  for  the  sale  of  unseated 
lands  evidence.  Birch  v.  Fisher. 

xiii.  208 

13.  The  Permanent  Bridge  over  the 
Schuylkill  is  not  taxable  under  the 
act  of  the  llth  of  April,  1799,  for 
raising   county   rates    and    levies. 
Schuylkill  Bridge  v.  Frailey. 

xiii.  422 

14.  Sales  of  unseated  lands  for  taxes, 
in  the  counties  of  Beaver  and  Butler, 
under  the  act  of  the  26th  of  Febru- 
ary, 1817,  are  subject  to  the  provi- 
sions of  the  act  of  the  13th  of  March, 
1815;  consequently,  the  omission  of 
notice,  required  by  the  act  of  1817, 
does  not  vitiate  the  sale.   Thompson 
v.  Brackenridge.  xiv.  346 

15.  The  purchaser  of  unseated  lands 
sold  for  taxes,  is  bound  to  pay  only 
the  amount  of  his  bid,  and  notin  ad- 
dition thereto,  the  prothonotary's 


GENERAL  INDEX. 


463 


fee  for  entering  the  acknowledgment 
of  the  deed.  The  taxes  and  costs, 
including  the  prothonotary's  fee,  are 
to  be  paid  to  the  treasurer,  and  the 
surplus  bond  taken  for  t'ne  balance 
of  the  purchase  money.  Turk  v. 
M'Coy.  xiv.  349 

16.  Payment  of  taxes  due  by  the  prior 
owner  is  a  subject  of  deduction  from 
the  purchase  money,  if  a  lien;  but 
not  payment  to  a  patentee  for  the 
use  of  a  hopper  boy,  &c.  to  a  mill, 
which  were  on  it  when  bought,  if  the 
patent  were  void.  Fulweiler  v. 
Baugher.  xv.  45 

TENANCY  IN  COMMON  AND 
JOINT  TENANCY. 

I.  A  deed,  granting  in  the  premises 
an  estate  to  "A.  and  B.,  and  to  their, 
heirs  and  assigns,"  but  in  the  ha- 
bendum,  "to  the  said  A.  and  B., 
their,  and  each  of  their  heirs  and 
assigns,  to  the  only  proper  use  and 
behoof  of  the  said  A.  and  B.,  their 
and  each  of  their  heirs  and  assigns 
for  ever,"  passes  to  the  grantees  an 
estate,  as  tenants  in  common,  and 
not  as  joint  tenants,  independently 
of  the  act  of  the  31st  of  March,  1812. 
Bambaugh  v.  Bambaugh.  xi.  191 

'-•  That  act  extends  to  estates  in  joint 
tenancy,  which  were  in  existence  at 
the  time  it  was  passed,  and  is  not 
forbidden  by  the  constitution  of 
Pennsylvania.  Ibid. 

TENANCY  FROM  YEAR  TO 
YEAR. 

See  EJECTMENT,  54. 

TENANTS  IN  COMMON. 

See  ASSUMPSIT,  13.    DEVISE,  8. 

ENTRY,  2. 

1.  If  a  person  purchase,  at  a  sale  for 
taxes,  under  an  agreement  that  an- 
other person  should  be  equally  con- 
cerned, he  would  be  considered  in 
equity,  as  holding,  for  himself  and 
the  other,  as  tenants  in  common. 
Stevart  v.  Brawn.  ii.  461 

2.  If  such  person  put  a  tenant  into 
possession,  the  possession  of  the  te- 
nant is  his  possession,  and  the  right 
of  another  to  partition  would  remain 
unimpaired.  Ibid. 

3.  If,  in  a  deed  of  bargain  and  sale, 
the  premises  convey  an  estate  "  to 
the  grantees,  or  any  of  them,  their 
or  any  of  their  heirs  or  assigns,"  and 
the  habendum,  "tothem,  their  heirs 
and  assigns,  for  ever,"  the  grantees 
hold  as  tenants  in  common.    Gal- 
brmth  v,  Galbraith.  iii,  392 


4.  Devise  of  a  moiety  of  a  tract  to  be 
taken  off  the  side  nearest  the  testa- 
tor's brother,  and  the  other  moiety 
to  another:  the  devisees  are  tenants 
in  common,  and  either  may  support 
ejectment. 

5.  When  one  tenant  in  common  enters 
on  the  whole,  and  takes  the  profits, 
and  claims  the  whole  exclusively  for 
twenty-one  years,  the  jury  ought  to 
presume  an  actual   ouster   though 
none  be  proved.  Frederick  v.  Gray. 

x.  182 
TENDER. 

See  FRAUD,  4.  JUSTICE,  24, 26.  VEN- 
DOR AND  VENDEE,  2,  3,  4,  5,  8,  9. 

1.  A  party  who  has  a  right  to  object 
to  a  tender,  is  not  precluded  from 
availing  himself  of  tnis  objection  by 
the  circumstance  that  his  motive  for 
objecting  was  not  the  tender,  but  a 
aesire  on  other  grounds  to  get  rid  of 
the  contract.     Decamp,  v.  Feay. 

v.  323 

2.  No  tender  is  a  substantial  one  but 
Xa  legal  tender,  and  the  only  effect  of 

a  tender  and  refusal  where  the  plain- 
tiff has  a  direct  cause  of  action  is  to 
expose  the  plaintiff  to  the  loss  of  the 
costs,  if  the  defendant  pleads  the 
tender,  and  brings  the  money  into 
court.  Cqrnellv.  Green.  x.14 

3.  It  is  not  necessary,  in  a  suit  against 
a  purchaser  of  land  at  sheriff's  sale 
brought   to   recover  the  purchase 
money,  to  aver  a  tender  of  a  deed 
acknowledged,  unless  other  condi- 
tions are  specified,  it  is  a  cash  sale, 
and  the  delivery  of  the  deed  is  an 
act  subsequent  to  the  payment  of 
the  money.     Megley  v.  Stewart. 

x.207 

TENDER  OF   DEED. 

See  VENDOR  AND   VENDEE,  2,   3, 

4,  5,  8,  9. 

TERRE-TENANTS. 
See  EVIDENCE,    154.     SOIRE  FA- 
CIAS, 6,  7,  8,  9. 

TESTATOR. 

The  devisee  of  unpatented  land  be- 
longing to  the  testator  has  no  right 
to  call  upon  the  personal  estate  of 
the  testator  to  pay  the  purchase  mo- 
ney and  fees  of  patenting  the  land 
on  taking  out  a  patent.  Case  of 
Kesey,  Executor  of  Kesey.  ix.  71 

TIME. 

See  AGREEMEKT,  5,  7. 
1.  In  computing  the  twenty  days  al- 

• 
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lowed  by  the  arbitration  law  of  th 
20th  of  March,  1810,  for  an  appea 
the  clay  on  which  it  is  entered,  is  t 
be  excluded.  Query,  Whether  i 
the  last  day  be  Sunday,  the  appeJ 
lant  has  the  following  day?  Sims  v 
Hamfiton.  i.  41 

2.  In   a  single   bill  payable  in  tw 
months  from  its  date,  the  months  ar< 
to  be  considered  as  calendar,  unlea 
otherwise  expressed,      Shafiley  v 
Garey.  vi.  53< 

3.  Months  are  to  be  considered  calen 
dar  in  all  contracts  or  transaction 
between  man  and  man,  but  query 
as  to  judicial  proceedings,  especiall; 
in  penal  cases.  Ibid 

TITLE. 

See  EJECTMENT,  43,  44, 45,  49. 
Where  both  plaintiff  and  defendant 
derived  title  from  the  same  person 
who  had  been  seised  of  the  premises, 
it  is  not  necessary  that  the  plaintif 
should  show  a  title  out  of  the  com- 
monwealth. Patton  v,  Goldsbo- 
rough.  ix.  47 

TOWNSHIP. 

See  INDICTMENT,  17.     JUSTICE  OF 

THE  PEACE,  \J. 

1.  It  is  sufficient  under  the  act  of  the 
24th  of  March,  1803,  if  the  commis- 
sioners appointed  to  divide  a  town- 
ship return  a  draft  of  the  new  town- 
ship, or  such  a  description  of  the  di- 
vision line  of  the  two  townships,  by 
natural  boundaries,  as  will  mark  the 
dividing  line.     Case  of  Wyatusing 
Township,  ii.  402 

2.  It  need  not  appear  in  the  report 
that  the  commissioners  viewed  the 
ground.     That  is  to  be  presumed 
where  they  return  a  draft  and  a  fa- 
vourable opinion.  ii.  402 

3.  A  decision  of  a  dispute  between  two 
townships,  concerning  a  pauper,  is 
conclusive  upon   a   new  township, 
subsequently  created  by  a  division 
of  one  of  them.     Overseers  of  Gib- 
son v.  Overseers  of  Nicholson  Totvn- 
shifi.  ii.  422 

4.  If  a  Court  of  Quarter  Sessions  on  a 
petition  for  the  division  of  a  town- 
ship, under  the  act  of  the  24th  of 
March,   1803,   make  an  order  ap- 
pointing three  men  to  make  a  plot 
or  draft  of  the  said  township  and  the 
division  line  proposed  to  be  made, 
and  from  their  return  it  does  not  ap- 
pear that  they  made  any  inquiry 
into  the  expediency  of  granting  the 
prayer  of  the  petition,  the  proceed- 


ings are  erroneous.     Case  ofMacun- 
gie  Tovmshi/i.  xiv.  67 

TREASURER. 

See  LICENSES,  1. 

The  3d  section  of  the  act  of  the  12th 
oiAfiril,  1825,  requiring  each  and 
every  county  treasurer  to  settle  his 
accounts  before  the  second  Tuesday 
in  December  in  each  and  every  year, 
is  confined  to  treasurers  appointed 
after  the  1st  of  January,  1826. 
Commonwealth  v.  Reigart.  xiv.  216 

TREASURER,  COUNTY. 
See  OFFICER. 

TREATY. 

See  ATTAINDER. 

TRESPASS. 

See  ACTION,  3,  4,  13,  30.  AS- 
SIGNMENT, 6,  7,  8.  CASR,  1. 
CONSTABLE,  4.  COSTS,  18. 
EJECTMENT,  58.  PRACTICE,  25. 
VARIANCE,  4. 

1.  The  criterion  of  trespass  is  force 
directly  applied.      Alleging  in  the 
declaration  that  the  defendant  did 
not  permit  the  plaintiff  to  do  certain 
things,   does  not  necessarily  imply 
trespass.     Smith  v.  Rutherford. 

ii.  358 

2.  A  cafiias  ad  satisfaciendum  was  is- 
sued where  the  defendant  had  suf- 
ficient real  estate  to  satisfy  the  debt, 
and  he  was  arrested  and  imprisoned. 
Held,  that  trespass  lies  against  the 
party  who  sued  out  the  cafiias  ad 
satisfaciendum,  but  that  it  is  a  justi- 
fication to  the  officer  executing  it. 
Allison  v.  Rheam.  iii.  139 

3.  In  a  trespass  with  a  continuando 
the  plaintiff  may  wave  the  continu- 
ando, and  prove  a  trespass  before 
the  suit  brought.     Haak  v.  Breid- 
enback.  •  iii.  204 

4.  When  the  defendant  has  entered 
the  plaintiff's  house,  and  thereby 
committed  a  trespass,  the  plaintiff 
may  bring  trespass  and  lay  the  de- 
bauching his  daughter,  and  leaving 
her  service,  as  a  consequential  inju- 
ry.    Ream  v.  Rank.  iii.  215 

Query,  Whether  trespass  lies 
where  there  is  no  such  entry?  Ibid. 

Trespass  cannot  be  maintained  by 
a  mother  for  debauching  her  daugh- 
ter, fier  quod  servitium  amisit, 
where  the  seduction  was  during  the 
life  time  of  the  father,  with  whom 
the  daughter  resided  at  the  time; 
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although  alter  the  father's  death, 
she  remained  with  the  mother,  who 
was  at  the  expense  of  her  lying-in, 
and  who  supported  her  and  her 
child.  Logan  v.  Murray,  vi.  175 
T.  One  in  possession  may  maintain 
trespass  against  a  wrong  doer;  and 
the  latter,  on  the  plea  ot  not  guilty, 
cannot  shelter  himself  under  the  ti- 
tle of  a  third  person;  he  should  spe- 
cially plead  such  title,  and  aver  a 
command  or  authority  from  the  own- 
er to  enter.  Stamoaug  v.  Holla- 
baug/i.  x.  357 

8,  If,  on  a  distress  for  rent,  the  goods 
distrained    upon    are  sold  without 
having  been  appraised  and   adver- 
tised, agreeably  to  the  act  of  the 
21st  of  March,  1772,  the  distrainer 
is  a  trespasser  ab  initio,  and  an  ac- 
tion of  trespass  tjuare  dauaumfregit 
may   be    maintained  against   him. 
Kerr  v.  S/iur/i.  xiv.  399 

9.  In  trespass  quare  clausum  Jregil, 
the  omission  to  declare  that  the  de- 
fendant unlawfully  broke  the  plain- 
tiff's close,  &c.  is  cured  by  verdict. 

Ibid. 
TRESPASSER. 

See  LIMITATIONS. 

' 

If  the  proprietor  of  a  surveyed  tract, 
passes  over  his  line  and  cuts  wood 
on  the  vacant  land  of  the  common- 
wealth, he  not  only  acquires  no  ti- 
tle to  the  vacant  land,  but  is  to  be 
considered  as  a  trespasser.  If,  how- 
ever, he  has  enclosed  the  land,  he 
may  defend  his  possession  against  an 
intruder,  without  right;  for  where 
both  are  trespassers,  jiotior  est  con- 
ditio  defendentis.  Graham  v.  Moore. 
iv.  467 

TRIAL. 

It  is  error  if  it  does  not  appear  by  the 
record  of  a  trial  of  an  indictment, 
that  the  defendant  was  tried  by 
twelve  jurors,  lawfully  sworn.  Dre- 
bler  v.  The  Commonwealth,  iii.  237 

TROVER. 

See  ACTION,  3.  AGENT,  4.  DAMA- 
GES, 2.  PAROL  EVIDENCE,  10. 
WASTE,  2. 

1.  Trover  for  stone  and  gravel  dug 
from  land  does  not  lie  by  one  who 
has  the  right  of  possession,  against 
the  person  who  has  the  actual  ad- 
verse possession  of  the  land,  and  sets 
up  title  to  it.  Mather  v.  The  Mi- 
nisters of  Trinity  Church,  iii.  509 

'2.  If  the  defendant  in  an  action  of  tro- 
ver die  during  the  suit,  the  action 
dies  with  him,  and  hie  executor  or 
VOL.  Jtv. 


administrator  cannot  be  substituted, 
in  his  place,  under  the  act  of  the 
13th  ot  A/iril,  1791.  Hcnch  et  ux. 
•iistrators,  v.  Metzer  and  ano- 
ther, Executors,  vi.  272 

3.  It  seems,  however,  that  in  an  ex- 
traordinary case,  in  which  there  was 
originally  no  other  remedy  than  tro- 
ver, the  action  must  not  die  with  the 
person.  Ibid. 

4.  If  one  having  goods  in  his  posses- 
sion, belonging  to  the  estate  of  an 
insolvent,  alleging  that  he  has  a  lien 
on  them  for  a  debt  due  to  him  by  the 
insolvent,  it  is  sufficient  evidence  of 
a  conversion  to  support  an  action  of 
trover.    Jacoby  and  others  v.  Laus- 
satt.  vi.  300 

5.  In  such  a  case  the  standard  of  da- 
mages is  the  current  price  of  such 
goods  at  the  time  of  demand;  and 
the  jury  may  give  further  damages 
in  the  nature  of  interest.  Ibid. 

6.  Trover  lies  against  the  manager  of  a 
nail  factory,  belonging  to  third  per- 
sons, for  refusing  to  deliver  a  ma- 
chine, put  up  in  the  factoiy  during 
the  period  of  his  management,  by 
the  patentee,  who  afterwards  sold 
it  to  the  plaintiff;  there  being  no 
evidence,  that  the  refusal  was  in 
pursuance  of  instructions  from  his 
employers.    Berry  v.  Vantries. 

xii.  89 
TRUST. 

See  ASSIGNMENT,  3.    EVIDENCE,  98. 
SHERIFF'S  SALE. 

1.  Where  executors  were  authorized 
by  will  to  sell  land,  devised  to  testa- 
tor's family,  on  giving  security,  and 
they  sold  the  land,  and  employed 
the"  identical  money  it  produced  in 
buying  other  land,  and  there  was 
evidence  of  declarations  by  one  of 
the  executors,  tending  to  show  that 
the  purchase  was  in  trust  for  the 
family.      Held,  that   the   circum- 
stances  were  sufficient  to  raise  a 
trust  for  the  family  in  the  lands  thus 
purchased.      Wallace  v.  Duffield. 

ii.  521 

2.  Trusts  are  not  strictly  within  the 
statute  of  limitations,  but  equity  has 
adopted  the  principles  of  the  statute. 

ii.  521, 

3.  The  bonajide  purchaser  of  the  le- 
gal title,  is  not  affected  by  a  secret 
trust,  of  which  he  has  not  direct, 
express,  and  positive  notice.     The 
possession  of  a  cestui  que  trust,  and 
the  exercise  by  him  of  every  act  of 
ownership,  is  not  slicU  notice.   Scoff 
v.  Gallagher.  •&*>  333 
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TRUSTEE. 

See  EJECTMENT,  69.  EQUITABLE  TI- 
TLE. Evi  NCE,  94.  INSOLVENT 
LAWS,  5.  LIMITATIONS,  9.  WIT- 
NESS, 26. 

1.  A  person  who  obtains  a  patent  for 
land  to  which  he  is  not  entitled,  is 
the  trustee  of  him  who  has  the  right. 
Duer  v.  Boyd.  i.  203 

2.  An  action  does  not  lie  by  a  creditor 
against  trustees  under  a  domestic 
attachment,  until  they  have  been 
called  before  the  court,  which  ap- 
pointed them,to  settle  their  accounts. 
Wilhelm  v.  Miley.  v.  137 

3.  Sales  by  trustees  to  near  relations 
are  suspicious. 

Under  what  circumstances  trustees 
are  charged  with  the  principal  or 
interest  of  property  sold  by  them. 
lamberton  v.  Smith.  xiii.  309 

4.  Extent  of  the  remedy  of  cestui  gue 
trust  against  trustees  in  Pennsylva- 
nia, in  assumpsit  for  money  had  and 
received.  Reese  v.  Ruth.     xiii.  434 

TRUST  FUND. 
See  DEVISE,  20,  21. 

TURNPIKE. 

See  BRIDGES.  CORPORATION,  23. 
MANDAMUS,  4,  5.  ROADS,  18, 
19. 

A  turnpike  road  cannot  be  levied 
on  by  an  execution  issued  upon  a 
judgment  obtained  against  the  com- 
pany. 

Some  remedy,  in  the  nature  of  a  se- 
questration, to  take  the  nett  profits, 
after  providing  for  the  repair  and 
maintenance  of  the  road,  would  be 
properly  a  subject  of  legislative  pro- 
vision. 

Ofcher  real  estate  of  the  company  may 
be  taken  on  execution:  but,  if  it  be 
blended  with  the  road  in  one  levy, 
so  that  it  is  difficult  to  separate  them, 
the  court  will  quash  the  whole  pro- 
ceedings. Ammant  v.  New  Alexan- 
dria and  Pittsburg  Turnfiike  Com- 
pany, xiii.  211 

VACATING  WARRANT. 

1.  In  an  ejectment  for  land  west  of  the 
river  Allegheny,  claimed  by  the 
plaintiff  under  a  warrant  and  sur- 
vey, without  settlement,  the  defen- 
dant has  a  right  to  show  that  the  le- 
gal title  has  been  granted  to  him  by 
the  commonwealth,  without  having 
shown  that  he  had  taken  out  a  vaca- 
ting warrant,  agreeably  to  the  act  of 


the  3d  of  April,  1792.  Riddle  v.  Al- 
bert, xiv.  341 
2.  Query,  Whether  a  vacating  war- 
rant be  essential,  where  it  appears 
that  when  the  settler  was  about  to 
make  his  settlement,  he  was  assured, 
upon  inquiry  of  the  deputy  survey- 
or of  the  county,  that  there  had  been 
no  prior  appropriation  of  the  land. 

Ibid. 

VACANT  LAND. 
See  ACT  OF  ASSEMBLY,  9,  10. 

VARIANCE. 

See  ERROR,  96.     PLEADING,  7,  8. 

1.  Though  the  entry  of  an  amicable 
action  state  the  plaintiffs  to  be  assig- 
nees of  A.,  yet,  if  the  narr  and  bond 
are  of  an  assignment  to  the  plaintiffs 
by  B.,  it  cannot  be  taken  advantage 
of  on  trial.     If  the  variance  is  ma- 
terial, there  must  be  a  demurrer. 
Latimer  v.  Hodgdon.  v.  514 

2.  Where  the  writ  states  the  plaintiff 
to  be  executor  of  A.,  who,  was  sur- 
viving obligee  with  B.,  it  is  no  va- 
riance ;  though  the  statement  de- 
scribe the  bond  as  given  to  A.  and 
B.  executors  of  C.,  and  the  bond  is 
in  that  form.  Crolzer  v.  Russel. 

ix.  78 

3.  After  oyer,  and  pleas  of  perform- 
ance and  payment  to  an  administra- 
tion bond  and  verdict,  it  is  too  late 
to  object  to  a  variance  between  the 
bond  and  the  form  prescribed  by  the 
act  of  assembly,  nor  are  unsubstan- 
tial variances  material  at  any  stage 
of  pleading.  Carl  v.  The  Common- 
wealth, ix.  63 

4.  Though  the  writ  be  in  trespass 
quare  clausum  fregit,  and  cutting 
down  and  carrying  away  trees  and 
the  narr  only  for  cutting  down  and 
carrying  away  trees  on  plaintiff's 
ground,  the  variance  cannot  be  ta- 
ken advantage  of  in  error,  after  ver- 
dict and  judgment. 

The  title  to  the  soil  cannot  come  di- 
rectly in  question  on  such  a  declara- 
tion. Weidman  v.  Kohr.  xiii.  17 

VENDITIONI  EXPONAS. 
See  ERROR,  2.      INQUISITION,  1. 
SHERIFF,  16.    SHERIFF'S  DEED, 
1. 

The  sheriff  may  advertise  a  sale  on  a 
•venditioni  before  the  return  day,  and 
adjourn  and  finish  it  after  the  return 
day.  M'Cormick  v.  Meaaon*  i.  92 

VENDOR  AND  VENDEE. 
See  AGENT,  5.    AGREEMENT,  5,  6, 
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7.  DECLARATION,  7.'  DEED,  17, 
18,  19.  EJECTMENT,  50.  EVI- 
DENCE, 111.  INCUMBRANCES,  1 
JUDGMENT,  34.  MORTGAGE,  2, 
12.  PLEADING,  44.  SHERIFF'S 
SALE,  7,  10,  11,  12,  13,  14,  15, 
16,  17.  TRUSTEE,  3,  4. 

1.  Where  goods  are  sold  at  public 
auction  on  a  credit,  and  the  vendee 
afterwards  refuses  to  take  them,  the 
owner  may,  before  the  expiration  oi 
the  credit,  maintain  an  action  in  his 
own  name  against  the  vendee  for  a 
breach  of  contract;  in  which  the 
measure  of  damage    generally  is, 
the   difference   between  the  price 
agreed  to  be  paid  for  the  goods,  and 
their  value  when  the  vendee  refused 
to  take  them.     This  may  be  ascer- 
tained by  a  re-sale,  at  the  risk  of  the 
vendee;  but  the  jury  are  not  bound 
by  thismode  of  estimation,  if  they  can 
find  another  more  agreeable  to  truth. 
Girard  v.  Taggart.          v.  19.  539 

2.  A  purchaser  who  has  accepted  a 
conveyance  with  special  warranty 
only,  but  has  not  paid  his  money, 
may  defend  himself  in  a  suit  for  the 
purchase    money,    on    the   ground 
of  a  defect  in  title,  when  he  has  no 
covenants  on  which  he  may  have  re- 
course, though  there  has  been  no 
eviction.  Hart  v.  The  Executors  of 
Porter.  v.  201 

3.  Query,  At  what  time,  and  in  what 
manner  he  may  have  his  remedy 
where  there  are  such  covenants. 

Ibid. 

4.  It  is  of  no  consequence  as  respects 
a  third  person,  whether  a  purchaser 
paid  the  consideration  money  in  the 
lifetime  of  the  vendor  or  afterwards, 
or  when  he  paid  it;  his  being  bound 
to  pay  what  he  contracted  for,  makes 
him  a  purchaser  for  a  valuable  con- 
sideration. Gilday  v.  Watson,  v.  267 

5.  A.  conveyed  to  B.  twenty-five  acres 
of  land,  part  of  a  large  tract,  in  con- 
sideration of  three  hundred  and  fifty 
pounds,  and  at  the  same  time  B.  gave 
A.  a  bond  for  the  payment  thereof 
the  next  day,  and  also  permitting 
A.  to  sell  the  twenty-five  acres,  if 
he  sold  the  residue,  A.  agreeing  to 
allow  B.  the  advance  of  price  on  the 
same,  for  which  he  might  sell  the 
whole.    A.  retained  possession,  and 
afterwards  entered  into  articles  of 
agreement  with  C.  to  sell  the  whole, 
in  consideration  of  money  and  land, 
and  eventually  gave  C.  a  deed  for 
the  whole.     B's.  deed  was  not  re- 


corded till  after  the  agreement,  but 
C.  had  then  notice  of  it  Held,  that 
B.  had  no  right  to  sell  on  those  terms, 
that  part  of  the  consideration  money 
should  be  paid  in  land:  but,  that  B. 
could  not  recover  the  twenty-five 
acres  from  C.,  until  B.  tendered  all 
the  purchase  money  due  on  the  bond. 
Brindle  v.  M'livaine.  vii.  345 

6.  If  before  the  day  for  accepting  a 
deed  under  a  contract  of  sale,  the 
vendee  deny  that  he  had  made  the 
purchase,  and  makes  no  other  ob- 
jection, that  dispenses  with  the  ne- 
cessity of  the  tender  of  the  deed  by 
the  vendor  on  the  day.  Ham  fit  on  v. 
Sfieckenagle.  ix.  212 

7.  But  though  before  the  day  the  ven- 
dee deny,  that  he  had  made  the  pur- 
chase, yet,  if  the  land  is  subject  to 
incumbrances  not  declared  at  the 
time  of  sale,  the  vendor  must  satis- 
fy the  jury  beyond  a  doubt,  that  he 
could  and  would  have  removed  the 
incumbrances,  or  he  is  not  entitled 
to  damages.  Ibid. 

8.  If  there  are  articles  of  agreement 
for  the  sale  of  lands,  in  which  no 
time  is  stipulated  for  delivery  of  pos- 
session, but  before  the  day  of  pay- 
ment of  the  purchase  money  the 
vendee  obtained  possession  by  the 
consent  of  the  vendor,  and  the  pur- 
chase money  not  being  paid  the  ven- 
dor obtains  possession  unlawfully  by 
the  act  of  a  third  person,  the  vendee 
may  recover  in  ejectment  without 
tendering  the  purchase  money  or 
bringing  it  into  court.     Harris  v. 
Bell.  x.  39 

9.  A  sale  of  the  land  of  an  intestate  on 
a  judgment  an  executor  de  son  tort 
is  void.     But  to  raise  an  equity  in 
the  purchaser  under  the  judgment, 
evidence  is  admissible  in  ejectment 
for  the  land,  to  show  the  judgment 
and  execution,  and  sale;  that  the 
purchaser  took  possession,  and  paid 
money,   and    made  improvements, 
and  that  some  of  the  children  and 
heirs  of  the  intestate  stood  by  at  the 
sale,  and  urged  its  being  made:  and 
also,  that  another  of  the  children 
contracted  to  sell  the  land  to  the 
purchaser.      Nass  v.  Fans-wearing- 
en,  x.  144 

10.  In  an  action  of  debt  for  the  penal- 
ty in   articles   of   agreement,    the 
plaintiff  may  recover  damages  for  a 
breach  of  the  contract;  and  it  is  er- 
ror to  instruct  the  jury,  that   he 
must  recover  the  whole  of  the  pur- 
chase money,  or  nothing.     Huber 
v.  Burke.  ^  238 
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11.  The  vendee  of  land  by  articles  of 
agreement,  provided   he  has  per- 
formed all  the  covenants  which  he 
has  agreed  to  perform,  may  recover 
the  purchase  money  in  an  action  of 
debt,  for  the  penalty  in  the  articles, 
although  the  contract  has  not  been 
in  part  executed  by  the  delivery  of 
possession   to    the    vendee;    after 
which  the  vendee  is  entitled  to  the 
land.  Ibid. 

12.  Such  an  action  is  like  a  bill  in 
equity,  and  the  defendant  may,  un- 
der the  plea  of  payment,  give  in 
evidence  every  circumstance  which 
would  influence  a  chancellor,  on  a 
bill  for  a  specific  performance.  Ibid. 

13.  The  penalty  is  merely  a  security 
for  damages  for  a  breach  of  con- 
tract; and  the  verdict  is  to  be  taken 
in  debt  for  the  whole  penalty;  but 
the  sum  actually  to  be  recovered,  is 
to  be  assessed  as  damages,  on  pay- 
ment of  which  the  judgment   for 
the  penalty  is  to  be  released.     Ibid. 

14.  The  vendor,  if  he  seeks  to  reco- 
ver  the    purchase  money,   should 
count  specifically  for  it,  on  the  co- 
venant to  pay;  setting  out  the  cove- 
nant, performance  on  his  part,  and 
failure  on  the  part  of  the  vendee, 
and  concluding  in  the  usual  form. 

Ibid. 

15.  But  he  is  not  entitled  to  recover 
the  whole  purchase  money,  where 
there  are  incumbrances  not  removed 
when  the  suit  is  brought.     He  must 
be  in  a  condition  to  tender  a  good  ti- 
tle, before  the    commencement  of 
the  suit,  notwithstanding  the  vendee 
has  refused  to  accept  a  deed.     Ibid. 

16.  If  the  vendor,  after  the  execution 
of  the  articles,  mortgage  the  pre- 
mises, it  is  so  far  an  acquiescence  in 
the  determination  of  the  vendee  to 
rescind  the  contract,  as  to  preclude 
him  from  demanding  specific  execu- 
tion of  it;  though  he  may,  perhaps, 
be  entitled  to  damages  for  the  loss 
of  the  bargain.  Ibid. 

17.  Where,  in  a  contract  for  the  sale 
of  land,  the  vendee  agrees  to  pay 
part  of  the  purchase  money  on  the 
delivery  of  the  deed,  and  the  resi- 
due in  instalments,  and  the  vendor 
stipulates  to  procure,  within  twelve 
months,  a  good  and  sufficient  title, 
derived  from    the   commonwealth; 
and  on  such  title  being  produced, 
the   vendee   agrees   to   execute  a 
mortgage  on  the  premises,  and  give 
his  bond  with  warrant  of  attorney, 
&c.  to  secure  the  payments  afore- 
said; in  an  action  by  the  vendee 


against  the  vendor  or  his  securities, 
for  not  procuring  a  good  and  suffi- 
cient title,  the  plaintiff  must  aver  in 
his  declaration,  that  he  was  ready 
to  perform  his  part  of  the  agree- 
ment. Grace  v.  Regal.  xi.  351 

18.  If  by   the   correspondence   and 
course  of  dealing,  between  a  mer- 
chant in  the  city,  and  another  in  the 
country,  the  former  is  authorized  to 
send  goods  to  the  latter  without  spe- 
cial order,  the  property  of  goods  so 
vests  in  the  latter,  from  the  delivery 
to  the  carrier.  Morberger  v.  Hack- 
enberg.  xiii.  26 

19.  Agreement  on  the  28th  of  Novem- 
ber, 1811,  by  F.,  to  convey  all  his 
plantation  in  L.  township,  adjoining 
lands  of  D.  B.  and  others,  reference 
being  had  to  several  deeds  of  con- 
veyance to  F.,  will  show  the  metes 
and  bounds;  the  whole  tract  contains 
two  hundred  and  twenty-five  acres, 
and  allowance,  two  hundred  and  one 
acres  the  said  F.  has  a  patent  deed 
for,  and  the  remaining  twenty-four 
he  will  get  a  patent  deed  for.    In 
April,  1812,  a  conveyance  was  made 
of  two    hundred    and    twenty-five 
acres,  more  or  less,  and  the  hand 
money  paid,  and  bonds  given  for  the 
residue.     In  1823,  the  vendee  disco- 
vered by  actual  measurement,  that 
the  patented  tract  fell  short  twenty 
acres,  and  ninety  perches.     Held, 
that  he  is  not  entitled  to  any  deduc- 
tion, in  a  suit  on  one  of  the  bonds, 
for  this  deficiency. 

Parol  evidence  is  admissible  in  such 
case,  in  behalf  of  the  defendant,  to 
show  that  at  the  time  the  deed  was 
executed  the  vendor  declared  to  the 
vendee,  that  he  had  a  good  title  to 
two  hundred  and  twenty-five  acres, 
and  would  warrant  that  quantity  of 
land.  Frederick  v.  Campbell. 

xiii.  136 

20.  Where  a  sale  of  land  is  by  the 
acre,  the  right  of  ascertaining  the 
quantity  of  a  survey  exists,  whether 
reserved  or  not,  and  if  no  time  be  li- 
mited, it  may  be  done  at  any  time 
before  the  business  is  closed. 

But  where  articles  of  agreement  are 
carried  into  execution,  by  convey- 
ance and  bond  from  the  vendee, 
there,  in  general,  the  contract  is 
considered  as  closed;  unless  in  ex- 
treme cases,  showing  misapprehen- 
sion or  fraud.  Bailey  v.  Snyder. 
xiii.  160 

21.  If  a  defendant,  at  the  time  of  the 
sale  of  his  lands  by  the  sheriff,  re- 
present to  the  purchaser  that  cer- 
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tain  land  is  included  in  the  levy,  the 
land  passes  in  equity  to  the  pur- 
chaser, though  it  was  not  actually 
included  in  the  levy,  provided  the 
purchaser  was  acting  innocently. 

After  a  sheriff's  deed  to  such  pur- 
chaser, the  defendant  is  not  entitled 
to  call  on  him  to  give  up  the  sale, 
on  the  ground  that  part  of  the  land 
sold  was  not  included  in  the  levy, 
though  he  tender  sufficient  to  cover 
his  expenses.  Buchanan  v.  Moore. 
xiii.  305 

22.  Where  both  the  vendor  and  ven- 
dee of  land  know  of  the  existence 
of  incumbrances,  and  all  the  circum- 
stances attending  them,  and  the  ven- 
dee takes  from  the  vendor  a  deed, 
warranting  particularly  against 
those  incumbrances,  and  gives  his 
bond  for  the  purchase  money,  it  is 
no  defence  to  an  action  on  the  bond, 
that  the  incumbrances  are  still  ex- 
isting. Fukrman  v.  London, 

xiii.  386 

VENIRE  FACIAS  DE  NOVO. 
See  ERROR. 

VERDICT. 

See  AMENDMENT,  10,  15.  DEBT, 
5.  DECLARATION,  5,  6,  8,  9,  10. 
EJECTMENT,  35.  EVIDENCE,  27, 
52.  IMPROVEMENTS,  9,  10.  IN- 
DICTMENT, 5.  JEOFAILS,  1,  2. 
PLEADING,  10,  15.  PRACTICE, 
30.  REPLEVIN,  3,  4.  SLANDER, 
5.  TRESPASS,  9. 

1.  In  an  action  for  freight  and  damage, 
a  verdict  in  these  words,  "  we  find 
for  the  plaintiff,  and  are  of  opinion, 
that  the  plaintiff  has  already  re- 
ceived out  of  property  of  the  defend- 
ant, payment  in  full  for  the  amount 
of  freight  to  which  he  is  entitled;" 
set  aside  for  uncertainty.  Diehl  and 
others  v.  Evans.  i.  367 

2.  Several  verdicts  having  passed  in  fa- 
vour of  a  party  and  the  other  party's 
accepting  a  lease  of  him,  and  pro- 
mising   to  give  no  more   trouble, 
are  not  conclusive  against  the  latter. 
Richardson  v.  Lessee  of  Stewart. 

ii.  84 

3.  Juries  have  no  power  to  alter  the 
contract  between  the  parties,  or  to 
substitute   one    substantially  differ- 
ent.   A  verdict  so  formed  "is  void. 
Hitman  v.  Ely.  iv.  260 

4.  On   principles   of  equity  in   this 
state,  the  jury  may  find  damages 
conditionally,  prescribing  the  terms 
on  which  they  shall  be  released 


but  it  is  not  competent  to  the  court 
to  instruct  the  jury  to  find  damages 
sufficient  to  insure  a  specific  execu- 
tion of  a  contract,  and  that  the 
court  would  control  the  plaintiff  in 
the  use  of  the  verdict.  Decamp,  v. 
Feau.  v.  323 

5.  If  the  jury,  in  addition  to  their  ver- 
dict, find  matter  merely  superflu- 
ous, such  finding  does  not  affect  the 
verdict.    Cavene   and   another   v. 
M>  Michael,  viii.  441 

6.  The  verdict  recorded  in  court  is 
the  only  proper  verdict:  the  passage 
verdict  returned  by  the  jury  is  not 
evidence,  nor  is  it  to  be  filed  or  pre- 
served.   JDornick    v.    Reichenbach. 

x.84 

7.  A  narr  stating  a  cause  of  action, 
though  informally  drawn,  is  cured 
by  verdict  Morrison  v.  Moreland. 

'  xv,  61 
VIEWERS. 
See  JURORS,  2. 

1.  Under  the  1st  section  of  the  act  of 
the  3d  of  April,   1804,  the  twelve 
viewers  must  be  sworn:  if  only  ten 
of    the   twelve  appointed   by  the 
court  are  sworn,  and  proceed   to 
act,  their  proceedings  are  irregular. 
Case  of  Broad  Street  continued. 

vii.  444 

2.  If  twelve  are  appointed  and  sworn, 
two  who  do  not  view  have  a  right 
to  be  present,  and  give  their  opin- 
ions at  the  deliberations  which  af- 
terwards take  place.  Ibid. 

UNITED  STATES  PRIORITY. 
See  JUDGMENT,  39. 

UNSEATED  LANDS. 
See  LANDS,  15,  16.    TAXES,  13,  14. 

1.  If  the  precept  from  the  county 
commissioners  to  the  county  trea- 
surer, for  the  sale  of  unseated  lands 
on  which  taxes  have  been  assessed, 
and  remain  unpaid  under  the  acts 
of  the  llth  of  April,  1799,  3d  of 
April,  1804,  and  the  4th  of  April, 
1809,  do  not  describe  the  land  or- 
dered to  be  sold,  it  confers  no  au- 
thority on  the  treasurer  to  sell  it 
Stewart  and  others  v.  Graffies  and 
others.  viii.  344 

2.  The  five  years  limited  by  the  third 
section  of  the  act  of  the  3d  of  April, 
1804,  for  the  institution  of  a  suit  for 
the  recovery  of  land  sold  for  taxes 
under  that  act,  are  to  be  computed 
from  the  time  the  purchaser  enters 
into  possession,  and  not  from   the 
time  of  sale.    Wain  v.  Shearman 
and  others.  viii.  357 
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3.  If  a    tract  of  unseated  land  de- 
scends  to  several  heirs,  some    of 
whom  sell  their  interest,  and  there 
is  a  tenant  in  possession  under  some 
of  the  vendees,  no  part  of  the  land 
can  be  sold  as  unseated. 

4.  A  sale  of  part  of  a  tract  of  unseat- 
ed land  for  taxes,  under  the  act  of 
assembly  of  the  13th  of  Afirtt,  1804, 
by  the  mere  description  of  so  manv 
acres,  would  be  void  for  uncertainty: 
but  if  it  be  of  so  many  acres  on  a 
particular  side  or  to  be  taken  out  of 
a  particular  portion,  it  might   be 
made  good  by  a  subsequent  survey. 
Erivin  v.  Helm.  xiii.  151 

VOTE  OR  VOTING. 

1.  To  entitle  a  citizen,  otherwise  qua- 
lified, to  vote  for  electors  of  a  pre- 
sident  and   vice  president  of  the 
United  States,  it  is  necessary  that 
he  should  within  two  years  next 
preceding  the  election,  have  paid  a 
state  or  county  tax,  which    shall 
have  been  assessed  upon  him  indivi- 
dually at  least  six  months  before 
the  election.  Catlin  v.  Smith. 

ii.  267 

2.  Where  the  original  charter  of  a 
religious  congregation  conferred  the 
right  to  vote  on  the  "  contributing 
members,     being     communicants," 
and,  by  a  subsequent  act  of  assem- 
bly, confirming  the    charter,  with 
some  alterations,   it  was  declared, 
that  no  person  should  be  entitled  to 
vote  who  was   under  the   age   of 
eighteen  years;  it  was  held,  that,  to 
entitle  a  member  of  the  corporation 
to  vote,  it  was  not  necessary  that  he 
should  have  taken  the   sacrament 
after  the  age   of  eighteen   years. 
Weckerly  v.  Geyer.  xi.  35 

3.  If  evidence  of  the  practice  at  other 
elections  of  the  congregation  has 
been  admitted  without  objection,  it 
is  not  error  for  the  court  to  instruct 
the  jury,  that  such  evidence  is  ad- 
missible to  show  the  true  construc- 
tion of  the  charter  of  the  church. 

Ibid. 

4.  The  formation  of  a  society  distinct 
from  the  rest  of  the  congregation, 
for  the  instruction  of  a  portion  of  it 
in  the  doctrine  of  the  same  church 
in  another  language,  is  not  per  se,  a 
separation  from  the  original  congre- 
gation; though  such  society  have  a 
minister  and  officers  of  its  own.     It 
is  a  circumstance  for  the  considera- 
tion of  the  jury;  the  question,  whe- 
ther a  man  has  separated  himself 
so  as  to  cease  to  be  a  member  of  a 


corporation,  often  depending  on  a 
variety  of  circumstances,  proper  for 
their  consideration.  It  is,  therefore, 
error  to  charge  the  jury  that  the  in- 
spectors of  an  election  have  no 
right  to  exercise  a  sound  discretion, 
in  deciding  whether  such  a  separa- 
tion has  taken  place,  and  that  a  vote 
could  not  be  refused  unless  the  par- 
ty offering  it  had  been  regularly 
proceeded  against,  and  disfran- 
chised in  the  manner  pointed  out 
by  certain  church  regulations.  Ibid- 
5.  Malice  is  an  ingredient,  without 
which  an  action  cannot  be  sustained 
against  #n  inspector  of  an  election 
for  refusing  a  vote.  By  malice  is 
meant,  the  refusal  of  a  vote  from 
improper  motives,  and  contrary  to 
the  inspector's  own  opinion.  The 
existence  of  malice  may  be  inferred 
from  circumstances.  Ibid. 

USAGE. 

1.  Evidence  of  usage  or  custom,  fix- 
ing the  construction  of  the  words, 
"inevitable  dangers  of  the  river," 
in  a  bill  of  lading  for  the  transporta- 
tion of  goods  by  inland  navigation, 
is  admissible.   Gordon  and  Walker 
v.  Little.  viii.  533 

2.  A  usage  or  custom,  varying  the  lia- 
bility of  common  carriers  by  water, 
from  that  of  the  common  law,  may 
be  proved.  Ibid. 

USE  AND  OCCUPATION. 

See  ASSUMPSIT,  5,  6. 
A  defendant  is  liable  in  assumpsit  for 
use  and  occupation,  who  has  accept- 
ed a  parol  lease  of  a  house  for  a 
year,  and  undertaken  to  the  land- 
lord to  procure  possession  from  a 
former  lessee,  notwithstanding  he 
afterwards  refuses  to  take  posses- 
sion, alleging,  that  he  rented  for 
another  person.  M'Gunnagle  v. 
Thornton.  x.  251 

USURIOUS  CONTRACT. 

A  mortgage  given  to  secure  a  usurious 
contract,  is  not  void,  but  the  mort- 
gagee is  entitled  to  recover  the 
amount  actually  loaned,  with  legal 
interest.  Turner  v.  Calvert.  xii.  46 

USURY. 

See  SCIRE  FACIAS,  24. 
E.  and  N.  were  partners  in  the  erec- 
tion and  business  of  a  steam  mill, 
on  terms  of  dividing  the  profits  and 
bearing  equally  the  expense.  Soon 
after  the  mill  was  in  operation,  they 
agreed  by  writing  that  N.  should 
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take  all  the  profits,  pay  the  debts 
(except  a  debt  due  by  the  firm  to 
E.)  and  pay  E.  eight  thousand  five 
hundred  dollars  for  his  interest  in 
the  property,  when  it  should  be 
convenient :  and,  in  the  mean  time, 
pay  him  a  yearly  rent  of  six  hun- 
dred and  forty  dollars,  and  that  any 
part  of  the  purchase  money,  which 
should  be  paid,  should  abate  the 
rent  firo  (onto,  N.  to  release  all 
demands  against  E.,  and  E.  to  con- 
vey the  steam  mill  immediately. 
If  eld,  that  the  contract  was  usuri- 
ous. Evans  v.  Negley.  xiii.  218 

WAGES. 

1.  The  master  has  no  lien  on  the  ship 
for  his  wages,  unless  it  be  so  express- 
ly agreed.   Fisher  v.    Willing  and 
another.  viii.  118 

2.  A  mortgagee  of  a  ship  at  sea  does 
not,  merely  by  delivery  of  the  docu- 
ments, acquire  such  a  possession,  as 
to  be  liable  to  the  master  for  wages 
accruing  after  the  date  of  the  mort- 
gage. Ibid. 

WAIVER. 

See  APPEAL,  26,  37.  BILL  OF  EX- 
CEPTIONS, 12,  13.  ERROR,  111, 
88.  FORFEITURE,  2.  MORTGAGE, 


WARRANT. 
See  DESCENT,  1.  EQUITABLE  TI- 
TLE. ESTATE,  2.  EVIDENCE.  95, 
96.  IMPROVEMENT,  1,  7,  8.  MI- 
LITIA, 15,  16.  SURVEY,  2,  6. 
WARRANT  AND  SURVEY,  5,  6, 
11,  12,  13,  14,  15,  16,  17. 

1.  A  descriptive  warrant,  on   which 
a  survey  and  patent  are  afterwards 
duly  obtained,  vests  the  possession 
of  vacant  land  in  the  owner  of  such 
warrant,  so  that  on   obtaining  his 
patent,  he  may  maintain  trespass 
for  acts  done  on  the  land  after  the 
date  of  the  warrant,  and  before  the 
patent  Bechtelv.  Rhoads.    iii.  354 

2.  There  is  no  act  of  assembly  which 
declares  that  a  warrant  vests  no  ti- 
tle to  the  land  it  describes,  unless  a 
survey  be  made  thereon,  within  se- 
ven years  from  its  date.    Deal  v. 
M'Cormick.  iii.  343 

3.  A  warrant  dated  in  1763,  and  to- 
tally   abandoned  until     1812,  may 
give  no  right;  but  it  may  give  a  per- 
fect right  if  it  has  been  followed  up 
in  a  reasonable   time  by  a  survey 
which  has  been  destroyed  without 


the  fault  of  the  warrantee;  or  it  may- 
give  a  right  even  without  a  survey, 
if  it  describe  the  land  with  reasona- 
ble certainty,  and  the  warrantee  has 
taken  possession  under  it,  designated 
the  boundaries  in  such  a  manner  as 
to  be  well  known  to  the  neighbours, 
and  retained  a  continued  possession 
until  the  time  of  his  survey  in  1812. 
Graham  v.  Moore.  iv.  467 

4.  A  warrant  issued  since  the  act  of 
the  22d  of  Sejitember,  1794,  for  land 
on  which  grain  has  been  raised,  but 
no  settlement  made  with  aview  to  re- 
sidence, and  the  support  of  a  family 
is  illegal,  and  vests  no  title.    Bran- 
yan  v.  Flickmger.  iv.  501 

5.  If,  however,  an  improvement  be 
begun,  and  grain  raised  in  contem- 
plation of  following  it  up  by  resi- 
dence, and  this  design  be  persevered 
in  according  to  law,  the  title  will 
relate  to  the  commencement  of  the 
improvement.  Ibid. 

6.  Where  one  has  taken  out  a  warrant 
which  is  illegal  and  void,  under  the 
act  of  the  22(1  of  September,  1794, 
and  requires  that  a  warrant  shall  be 
founded  on  a   previous  settlement, 
he   may,  nevertheless,  afterwards 
acquire  a  title  by  improvement  to 
the  land  described  in  the  warrant. 
Smith  v.  Oliver.  xi.  257 


WARRANT  AND  SURVEY. 

See  ACTUAL  SETTLEMENT.  APPLI- 
CATION, 1,  2.  EQUITY,  1.  ERROR, 
16,  109,  110.  ESTATE,  1.  EVI- 
DENCE, 95,  96,  140,  143,  368 
369,  370.  IMPROVEMENT  RIGHT, 
1,  2.  LANDS,  11,  12.  LIMITA- 
TIONS, 3,  8,  12.  SURVEY.  8. 
WARRANT. 

1.  When  a  survey  is  returned  by  the 
proper  officer,  the  presumption  is  in 
tavour  of  an  actual  survey  having 
been  made;  and  it  lies  on  tne  oppo- 
site party  to  disprove  it    Renn  v, 
Contributors  to  Pennsylvania  Hos- 

fiital.  it  413 

2.  A  survey,  consisting  of  six  sides, 
on  three  of  which  there  is  no  men- 
tion of  course  or  distance,  and  by 
which  the  quantity  of  land  does  not 
appear  is  evidence.    JU' Clemens  v. 
Graham.  ii.  460 

3.  After  a  warrantee  has  had  a  survey 
made  and  marked  upon  the  ground, 
he  has  fully  exercised  his  rights  as 
to  the  land  to  be  appropriated,  and 
the  customary  permission  to  locate 
his  grant  again,  can  never  be  allow- 
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ed  to  the  prejudice  of  third  persons. 
If,  therefore,  a  warrantee,  after 
having  made  a  survey  on  the  ground 
on  a  descriptive  warrant,  protract 
the  lines  of  the  survey  on  paper,  so 
as  to  include  land  which  was  not 
embraced  by  the  lines  marked  upon 
the  ground,  his  title  to  the  land 
thus  taken  in,  relates  only  to  the  re- 
turn of  survey,  because  it  is  founded 
on  a  new  contract,  to  which  the  as- 
sent of  the  commonwealth  is  not 
given  until  that  time,  and  if  a  title 
be  previously  acquired  under  the 
commonwealth,  by  one  who  had  no 
notice  of  the  protraction  of  the  lines 
of  the  first  survey,  it  will  not  be  af- 
fected by  it.  Diggs  v.  Downing. 
iv.  348 

4.  A  survey  thus  protracted  and  re- 
maining in  the  hands  of  the  deputy 
surveyor,  is  no  notice  that  the  pro- 
traction on  paper  is  different  from 
the  lines  marked  upon  the  ground. 

Ibid. 

5.  A.  took  out  a  warrant  in  trust  for 
B.,  on  which  a  survey  was  made  in 
the  following  year,  on  land  which 
had  been  previously  improved,  and 
which  answered  the   calls   of  the 
warrant.     The  survey  was  never 
returned,  but    B.   and   those  who 
claimed  under  her,  constantly  resi- 
ded on  the  land.  Fourteen  years  af- 
terwards a  second  survey  was  made 
by  virtue  of  the  same  warrant  on 
other  land,  which  also  answered  the 
calls  of  the  warrant.     This  survey 
was  not  returned,  nor  were  survey- 
ing fees  paid,  nor  was  any  improve- 
ment made  on,  or  possession  taken 
of  the  premises.  Held,  that  the  sur- 
vey was  void,  and  would  not  prevail 
against  a  fair  settler,  although  he 
had  actual  notice  of  it,  before  he  be- 
gan his  settlement.   Smith  v.  Fultz. 

iv.  473 

6.  Where  a  deputy  surveyor,  in  sur- 
veying a  body  of  lands,  merely  ran 
the  exterior  line  without  running  and 
marking  the  intermediate  lines  of 
the  tracts,  as  the  act  of  assembly 
requires,  held,  that  he  was  not  en- 
titled to  recover  upon  a   quantum 
meruit  for  his  services.     M'Doivdl 
v.  Ingersol.  v,  101 

7.  A  usage  set  up  by  deputy  survey- 
ors from  motives  of  convenience  to 
themselves,  of  running  only  the  ex- 
terior lines  of  the  survey  of  a  large 
body  of  lands,  is  not  binding  on  their 
employers,  where  it  is  not  shown 
that  the  latter  knew  of  the  usage  at 
the  time.  Ibid, 


8.  After  a  survey  made  and  returned, 
the  lines  cannot  be  altered  by  the 
deputy  surveyor  to  the  injury  of  a 
third  person  on  the  ground  of  mis- 
take in  such  survey;  and  evidence 
of  a  diagram  afterwards  made  by 
authority  of   the  deputy  surveyor, 
and  approved  by  him,  and  returned 
to  the  surveyor  general's  office,  who 
directed  a  survey,  which  was  sus- 
pended by  suit,  is  not  admissible  af- 
ter a  lapse  of  time  to  show  mistake 
in  the  original  survey  in  excluding 
some  lands  and  including   others. 
Healy  v.  Moul.  v.  181 

9.  Returns  of  surveys  by  an  agent  for 
the  deputy  surveyor,  are  firima  fa- 
cie evidence  that  such  surveys  were 
made  by  the  authority  of  the  deputy, 
notwithstanding  the  fees  are  in  one 
instance   charged  by  the  surveyor 
genei'al  to  the  deputy,  and  in  ano- 
ther, to  the  agent;  and  whether  such 
authority  was  given  in  the  case,  is  a 
fact    fof   the    jury  to    determine. 
Philips  v.  Shaffer.  v.  215 

10.  The  actual  lines  marked  on  the 
ground,  are  the  time  lines  of  survey. 

Ibid. 

11.  If  K.  enters  a  caveat  against  the 
acceptance  of  the  whole  of  W's.  sur- 
vey, on  the  ground  that  it  contains 
more  land  than  he  is  entitled  to,  and 
afterwards  obtains  a  warrant,  call- 
ing for  W's.  land,  as  a  boundary, 
this  is  no  acknowledgment  of  W's. 
title  to  all  the  land  embraced  by  his 
survey.    White  and  another  v.  Les- 
seeof  Kyle.  vi.  107 

12.  The  "practice    which  prevailed 
prior  to  the  year  1767,  of  making  a 
survey  of  a  much  larger  quantity  of 
land  than  was  called  for  by  a  war- 
rant, and  the  usual  allowance  of  ten 
per  cent,  was  binding  on  the  pro- 
prietaries; and  the  board  of  proper- 
ty had  no  right  to  reject  a  survey, 
merely  because  it  contained  more 
than  the  warrant  called  for,  and  al- 
lowance, or  to  cut  off  the  surplus  be- 
yond that  quantity,  and  grant  it  to 
another.  Ibid, 

13?  On  a  loose  warrant  or  application, 
even  where  it  is  so  vague,  that  it 
cannot  be  referred  to  any  particular 
part  of  the  state,  the  title  vests  at 
the  time  a  survey  on  it  is  made  on 
the  ground.  It  is  only  in  the  case  of 
a  shifted  location,  that  the  com- 
mencement of  the  title  is  postponed 
until  the  acceptance  of  the  survey. 
Moore  v.  Shaver.  vi.  130 

14.  In  the  case  of  a  shifted  warrant, 
actual  notice  is  necessary  but,  if  the 


GENERAL  INDEX. 


47S 


warrant  might,  or  might  not  have 
been  laid  on  the  ground,  construc- 
tive  notice  is  sufficient.  Ibid. 

15.  An  unreturned  survey  of  six  hun- 
dred and  ninety-five  acres  of  land 
within  the  purchase  of  1768,  upon  a 
warrant  for  three  hundred  and  sixty 
acres,  dated  in  1790,  to  include  an 
improvement  made  in  1775,  cannot 
be  supported  against  a  subsequent 
warrant,     survey    and.  possession. 
Such  a  survey,  however,  is  not  void 
in  toto,  and  the  assistant  deputy  sur- 
veyor cannot  survey  and  cut  oflT  what 
part  he  pleases,  on  another  warrant, 
without  the  consent  and  knowledge 
of  the  owner  of  the  first  survey;  par- 
ticularly if  it  be  done  fraudulently 
and  with  a  view  to  the  promotion  of 
his  own  interest.     Blair  \,  M'Kee, 
and  another,  vi.  193 

16.  It  is  the  duty  of  the  deputy  sur- 
veyor, in  such  case,  to  make  a  spe- 
cial return  to  the  board  of  property; 
but  his  omission  to  do  so  will  not 
prevent  the  owner  of  the  original 
survey  from  recovering  in  ejectment 
as  much  land  as  by  law  he  is  enti- 
tled to,  which  the  jury  may  ascer- 
tain, and  a  diagram  of  which  may 
accompany  the  verdict.  Ibid. 

18.  Where  an  improvement  is  called 
for  in  a  warrant,  and  there  is  an  es- 
tablished settlement,  the  boundaries 
of  which  are  fixed  by  adjoining  sur- 
veys and  consentible  lines,  a  survey 
may  be  legally  made  of  four  hun- 
dred acres,  and  ten  per  cent,  allow- 
ance, though  the  warrant  be  for  a 
smaller  quantity  of  land.  Ibid. 

19.  It  seems,  that  a  survey  which  has  i 
been  returned  and  accepted,  will  not 
be  bound  down    to  four   hundred 
acres  and  allowance,  where  there  is 
no  intervening  right.  Ibid. 

20.  Land  on  which  no  settlement  had 
been  made,  might  have  been  taken 
up  under  one  of  the  warrants  known 
by  the  name  of  David  Meade's  war- 
rants issued  on  the  5th  of  April, 
1802.  Chesnut  v.  Scudder.    vii.  103 

21.  Surveys  made  in  April,  1777,  by 
an  agent  for  the  person  who  had 
been  the  deputy  surveyor  under  the 
proprietary,  are  void,  and  give  no 
title  against  an  intervening  survey. 
They  might  have  acquired  validity 
under  the  acts  of  March,  1780,  or 
the  5th  of  April,  1782,  but  if  the 
provisions  of  these  acts  were  not 
conformed  to,  they  are  not  valid. 
The  acts  of  the  9th  of  April,  1781, 
and  4th  of  September,  1793,  do  not 
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reach  the  case.     Hubley  v.    Van- 
hornc.  vii.  185 

!  22.  A  void  survey  is  no  notice  to  a  per- 
son procuring  a  subsequent  survey. 

Ibid. 

23.  Where  a  warrant  is  not  precisely- 
descriptive,  but  only  to  a  common 
intent,  the  title  attaches  only  from 
actual  survey.  Ibid. 

24.  A  survey,"  of  which  only  one  line 
is  run,  and  marked  on  the  ground, 
is  not  good  to  show  that  the  defend- 
ant had  intruded  within  the  lines  of 
the  plaintiff's  lands.  Morris  v.  Tra- 
vis, vii.  220 

25.  It  seems,  a  survey  of  which  only 
one  line  is  run  and  marked  on  the 
ground,  is  void;  but  though  only  one 
line  is  found,  it  may  go  to  the  jury 
as   evidence    to    presume    others 
marked,  and  if  accompanied  with 
possession  and  acts  of  ownership  for 
twenty-one  vears,  may  form  a  title. 

Ibid. 

26.  So,  if  a  general  marked  outline  en- 
close several  tracts,  it  is  a  good  sur- 
vey of  the  whole:  and  the  interme- 
diate lines  established  for  division  or 
sale,    may   be    good    though    not 
marked  on  the  ground.  Ibid. 

27.  A  survey  made  by  a  person  not 
appearing  to  be  a  deputy  surveyor  of 
land,  not  comprehended  within  the 
act  of  the  8th  of  April,  1785,   re- 
turned into  office  and  accepted,  and 
a  patent  issued  thereon,   is  valid. 
Creek  v.  Moon.  vii.  330 

28.  An  order  of  the  board  of  property 
and  proceedings  thereon,  for  a  re- 
survey  of  a  warrant,  noting  the  in- 
terference with  another  survey  on 
which  seven  hundred  and  fifty-five 
acres  were  surveyed  on  a  four  hun- 
dred and  twentv  acres  warrant,  is 
firima  facie  evidence  against  a  per- 
son    claiming    under    the   latter, 
though  the  order  was  made  without 
notice  to  such  party.     Simpson  v. 
Wray.  vii.  336 

29.  A  survey  of  seven  hundred  and 
fifty  acres  on  a  warrant  for  four 
hundred  and  twenty,  ought  to  be 
inquired  into  by  the  board  of  pro- 
perty,   and   the    bare    acceptance 
without  patent,   where    the   party 
had  notice  of  an  adverse  claim,  is 
not  sufficient  to  vest  title  to  the  in- 
jury' of  such  claim.  Ibid. 

30.  It  is  against   conscience  to  take 
out  a  warrant  for  land,  knowing  that 
another  pei'son  has   paid   for    the 
same  land  and  obtained  a  warrant 
which  covers  it;    and   where    the 
warrant  is  descriptive,  there  is  BO 
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ground  for  supposing  the  warrantee 
intended  to  relinquish  it,  because  he 
has  neglected  to  have  a  survey 
made.  M'Cullough  v.  Wallace  and 
another,  Executors.  viii.  181 

31.  Where  the  board  of  property,  at 
the  request  of  the  owner  of  an  ap- 
plication and  survey,  issued  an  or- 
der of  re-survey,  for  the  purpose  of 
ascertaining  how  far  the  tract  was  in- 
terfered with  byother  survey  s  belong- 
ing to  the  same  individual,  and  the 
deputy  surveyor,  either  by  mistake 
or  design,  left  out  a  small  portion  of 
it,  it    was  held,   that  the   original 
owner  was  not  postponed  in  favour  of 
one,  who,  soon  after  the  mistake  was 
made,  applied  for  a  warrant  to  the 
same  land,  and  five  years  afterwards 
obtained  a  patent,  although  the  re- 
survey  was  returned  to  the  land-of- 
fice in  rather  more  than  six  months 
after  it  was  made,  and  no  objection 
appeared  to  have  been  made,  either 
to  the  re-survey,  or  to  the  adverse 
survey  and  patent.  Bryson  v.  How- 
er.  viii.  409 

32.  A  location  calling  for  land  "on 
the  north  side  of  Blacklick  creek," 
is  not  to  be  considered  as  a  shifted 
location,  merely  because  it  is  sur- 
veyed on  land  which  does  not  bound 
on  the  creek. 

If  a  person  pay  the  fees  for  a  survey 
on  an  indescriptive  location,  and  it 
is  made,  but  fraudulently  returned 
by  the  deputy  surveyor  for  another 
person,  it  is  to  be  considered  as  re- 
turned for  the  holder  of  such  loca- 
tion, and  his  title  is  good  against  a 
bona  Jide  purchaser,  if  he  has  not 
been  guilty  of  laches,  or  acquiesced 
in  the  other's  right.  Boyles  v.  Kel- 
ley.  x.  214 

33.  When  a  warrant  calls  for  an  im- 
provement,   without    saying    when 
that  improvement  commenced,  the 
title  under  such  warrant  cannot  be 
carried  farther  back  than  its  date. 

An  application  for  an  improvement, 
mentioning  the  year  when  it  began, 
is  good,  though  it  does  not  state  the 
day  or  month  when  it  commenced. 

Whether  a  right  of  pre-emption 
founded  on  improvement  is  lost  by 
laches,  is  a  matter  for  the  jury 
where  its  determination  depends  on 
a  variety  of  facts. 

A  recovery  cannot  be  had  in  eject- 
ment, of  lands  on  the  west  side  o 
the  Allegheny  river,  without  a  sur 
vey:  but  on  the  east  side  of  the  ri 
ver,  one  who  has  a  right  of  pre-emp 
tion,  and  has  designated  his  bounda 


ries,  may  recover  without  a  survey. 
Mickle  v.  Lucas.  x.  293 

34.  An  application,  calling  for  an  im- 
provement, is  descriptive  to  a  com- 
mon intent;  and  if  due  diligence  be 
used  in  obtaining  a  survey,  the  title 
attaches  from  its  date,  and  not  from 
the  return  of  survey;  unless  some 
subsequent  act  of  the  holder,  such 
as  suffering  another  to  take  posses- 
sion and  make  improvements  with- 
out notice  of  survey,  postpones  him. 
M'Dotvdlv.  Young.  xii.  115 

35.  It  is  the  duty  of  the  deputy  sur- 
veyor to  return  his  surveys;  and  if 
he  neglects  this  duty,  the  holder  of 
an  application  is  not  to  be  injured  by 

36.  The  holder  of  a  surreptitious  war- 
"rant  for  four  hundred  acres  on  which 

a  survey  of  eight  hundred  acres  has 
been  made,  but  not  returned,  can- 
not hold  the  land  against  an  appli- 
cation founded  on  a  settlement, 
where  the  applicant  liad  a  survey 
made  of  a  smaller  quantity  than  his 
application  called  for,  by  "a  deputy 
surveyor,  then  interested  in  the  sur- 
reptitious warrant,  if,  as  soon  as  he 
discovers  thefraud,  he  applies  for  an 
order  of  re-survey,  and  that  order  is 
executed,  though  not  returned. 

Ibid. 

37.  Time  does  not  begin  to  run  against 
the  holder  of  such  an  application, 
where  there  has  been  no  bona  Jide 
purchaser,  until  he  has  had  notice 
of  the  fraud.  Ibid. 

38.  The  holder  of  such  surreptitious 
warrant,  whose  alienee  and  descend- 
ants hold  more  than  the  four  hun- 
dred acres,  cannot  be  considered  in 
the  light  of  a  person  claiming  under 
a  settlement   right,  and    therefore 
protected  on  the  ground  of  a  settle- 
ment  made  without  notice  of  re- 
survey,  or  before  such  re-survey  is 
returned.  Ibid. 

39.  Where  two  warrants  to  different 
persons  are  surveyed  together,  and 
a  general  diagram  of  surveys  re- 
turned, without  a  division  line,  or 
any  thing  to  designate  each  tract, 
the  grantees  are  not  tenants  in  com- 
mon of  the  whole.     Their  rights,  as 
between  themselves,  are  suspended 
until  the  subject  of  the  grant  to  each 
shall  be  specifically  designated  by 
the  proper  officer,  or  by  themselves; 
and  when  that  is  done,  the  title  of 
each  relates  to  the  commencement 
of  the  grant,  and  each  may  recover 
for  himself.     Ross  v.  M'Junkin. 

xiv.  364 
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40.  After  a  warrant  has  been  exe- 
cuted, but  before  a  return,  a  new 
survey  may  be  made  on  vacant 
lands,  without  a  new  authority;  pro- 
vided the  warrantee  agrees  to  ac- 
cept it,  and  it  does  not  interfere  with 
the  intervening  rights  of  third  per- 
sons. Vickroy  v.  Skelley.  xiv.  372 

WARRANT  OF  SEIZURE. 
See  DOMESTIC  ATTACHMENT,  I,  2. 
The  court  cannot,  under  a  warrant  of 
seizure  against  a  husband  for  the 
maintenance  of  his  wife  and  chil- 
dren, order  the  sale  of  stock  held 
by   the    wife    as    administratrix. 
Guardians  of  the  Poor  v,  Roberts. 
v.  112 

WARRANTY. 

See  COLLATERAL  WARRANTY.  CO- 
VENANT, 1,  2,  3.  EVIDENCE,  135, 
174.  JUDGMENT,  3.  SET-OFF,  1. 
WITNESS,  4. 

1.  A.  purchased  land  at  sheriff's  sale 
as  the  property  of  B.,  B.  being  in 
possession,  A.  conveyed  the  land  to 
C.  with  a  covenant  of  special  war- 
ranty   against    himself   and    those 
claiming   under   him,  and  gave  a 
bond,  conditioned  that  he  would  de- 
liver peaceable   possession  of  the 
premises  to  C,  or  his  heirs  at  a  cer- 
tain date,  and  warrant  and  for  ever 
defend  them  against  the  present  pos- 
sessor B. ,  and  all  and  every  person 
attempting  to  hinder  the  said  C.,  or 
his  assigns  from  taking  possession 
thereof  so  as  aforesaid,  and  against 
the  said  H.  and  his  heirs  or  assigns. 
A.  recovered  possession    by  eject- 
ment and  delivered  the  possession 
to  C.,  who  was  afterwards  ejected 
by  a  person  claiming  under  B.  Held, 
that  the  condition  of  the  bond  was 
not  broken.     Miller  v.  Keller. 

vii.  32 

2.  Collateral  parol  promises  made  by 
the  vendor  on  the  execution  of  arti- 
ticles,  or  of  a  deed  to  indemnify  the 
vendee  against  incumbrances,  and 
cannot  be  taken  advantage  of  in  a 
suit  for  the  purchase  money,  where 
they  are  not  alleged  as  proofs  of 
fraud.     It  follows  that  any  special 
damage  sustained  in  consequence  of 
the  non-performance  of  such  pro- 
mises, is  not  evidence  in  such  suit. 
Share  v.  Anderson.  vii.  43 

o.  A  quit  rent  out  of  land  sold,  against 
which  there  is  a  covenant  of  war- 
ranty in  the  deed,  is  not  to  be  esti- 
mated and  deducted  from  the  pur- 
chase money,  but  only  the  arrear- 
ages. 


4.  An  assertion  by  the  vendor  to  the 
vendee,  at  the  time  of  selling  a  mare, 
that  he  is  sure  she  is  safe  and  kind, 
and  gentle  in  harness,  amounts 
merely  to  a  representation  and  does 
not  constitute  a  warranty,  or  express 
promise  that  she  is  so.  Jackson  v. 
Wetherill.  vii.  480 

WASTE. 

1.  An  action  on  the  case,  in  the  na- 
ture of  waste,  cannot  be  maintained 
against  a  tenant  for  cutting  and  car- 
rying away  the  trunks  of  trees  blown 
down  by  a  tempest,  whether  the 
lessor  be  the  owner  of  the  inherit- 
ance or  otherwise.  Sliult  v.  Barker. 

xii.  272 

2.  It  seems,  that  the  proper  remedy  is 
an  action  of  trover  and  conversion. 

Ibid. 

WATER  COURSE. 
See  DEED,  30.    MILLS. 

WATER  RIGHT. 
See  DEED,  16. 

WAY  GOING  CROP. 
See  LANDLORD  AND  TENANT,  1,  2. 

WESTERN  UNIVERSITY. 

The  act  of  the  18th  of  February. 
1819,  vested  in  the  trustees  of  the 
Western  University  of  Pennsylva- 
nia, the  title  to  forty  acres  of  vacant 
land  belonging  to  the  common- 
wealth, adjoining  the  out  lots  of  the 
town  of  Allegheny,  subject  to  the 
right  of  common  pasture,  given  by 
the  act  of  the  llth  of  September, 
1787,  to  the  inhabitants  of  the  said 
town.  Trustees  of  the  Western  Uni- 
versity v.  Robinson.  xii,  29 

WHARVES  AND  LANDING. 
See  WOOD,  1,  2. 

WIDOW. 

See  ELECTION,  7.    FORMER  RECO- 
VERY, 2.    LEGACY,  21, 

WILLS. 

See  DEVISE,  10,  11,  13,  31,  &c. 
EVIDENCE,  29,  54,  55,  79,  104, 
112,  113,  144,  158,  159,  160, 
161,  162,  213,  214,  216,  217, 
218,  219,  220,  221,  222,  223, 
224,  257.  LEGACY.  ORPHANS' 
COURT,  8.  PARTITION,  4.  POW- 
ERS, 1. 

1.  A  testator  executes  a  will  in  due 
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form,  in  the  presence  of  witnesses. 
Afterwards  he  sells  part  of  his  real 
estate  and  purchases  other  real  pro- 
perty. Several  years  after,  he  draws 
up  a  paper,  headed  "Memorandum 
of  the  last  will,"  &c.,  by  which  he 
makes  a  different  disposition  of  his 
estate,  and  appoints  executors.  This 
paper  he  shows  to  a  third  person, 
and  requests  liim  to  put  it  in  form. 
Some  apparent  inconsistencies  are 
pointed  out,  and  the  testator  is  ad- 
vised to  apply  to  counsel.  He  says 
he  will  do  so;  but  survives  the  con- 
versation five  months,  during  which 
he  is  of  sound  mind  and  capable  o\ 
doing  business,  and  then  dies  with- 
out having  made  any  alteration  in 
the  paper,  and  having  in  his  posses- 
sion the  former  will  uncancelled. 
Held,  that  the  paper  being  proved 
by  two  witnesses  to  be  in  the  hand- 
writing of  the  testator,  it  is  a  good 
will  under  the  law  of  Pennsylvania, 
and  revokes  the  former  will  so  far 
as  it  is  inconsistent  therewith.  Arndt 
v.  Arndt.  i.  256 

2.  A.  being  indebted  to  his  sons,  B. 
and  C.,  in  the  sum  of  three  hundred 
and  fifty  pounds  Irish  sterling,  made 
his  will,  in  which  he  cancelled  debts 
amounting  to  more  than  ten  thou- 
sand dollars,  due  to  him  from  B., 
whom  he  had  also  previously  ad- 
vanced, to  the  amount  of  six  thou- 
sand dollars,  and  then  gave  him  five 
hundred  dollars  and  no  more.    To 
C.  he  gave  some  small  specific  lega- 
cies, and  one  fourth  of  the  residue 
of  his  estate,  which  he  directed  to 
be  equally  divided  between  his  wife, 
his  son  C.,  and  his  two  daughters, 
after  certain  legacies  to  his  wife,  his 
daughters,  and  other  persons.     He 
died  leaving  a  small  real  estate,  and 
personal  property  worth  two  hun- 
dred and  fifty-five  thousand  dollars. 
Held,  that  the  debt  due  from  the 
testator  to  his  sons  was  not  extin- 
guished by  any  thing  contained  in 
the  will.  Byrne  v.  Byrne.       iii.  54 

3.  A  man  has  a  right,  by  fair  argu- 
ment and  persuasion,  to  induce  ano- 
ther to  make  a  will,  and  even  to 
make  it  in  his  own  favour.  Miller  v. 
Miller.  Ibid. 

4.  If  a  man,  having  two  wills  in  his 
hand,  intending  to  destroy  the  last, 
by  mistake  destroys  the  first,  the 
law  does  not  require,  in  order  to  re- 
vive and  establish  the  will  intended 
to  be  destroyed,  such  proof  as  is  ne- 
cessary to  give  validity  to  an  original 


will,  namely,  proof  by  two  witnes- 
ses. Burns  v.  Burns.  iv.  295 

5.  Evidence  of  the  intention  of  the 
testator,  as  to  which  will  he  intend- 
ed  to  destroy,  may  be  rebutted  by 
contrary  evidence,   though  by  but 
one  witness.  Ibid. 

6.  The  act  of  assembly  being  silent  as 
to  revocations  in  law,  questions  ari- 
sing on  such  revocations,  must  be 
proved  as  other  matter  of  fact,  with- 
out regard  to  the  form  prescribed  by 
the  act  of  assembly  for  the  probate 
of  wills.  Ibid. 

7.  R.  G.  died,  leaving  to  survive  her 
R.  H.,  a  daughter  of  T.  P.  deceased, 
a  brother  of  R.  G.  of  the  whole 
blood,   and  a  nephew  and  several 
nieces,  the  children  of  G.  P.  a  bro- 
ther of  R.  G.-,  enclosed  in  a  paper 
which  she  placed  in  a  mahogany 
box,  several  bonds,  and  a  certificate 
of  bank  stock,  which  were  found  by 
the  administrator  after  her  death, 
with  the  words,  "For  R.  H.,"  writ- 
ten on  the  envelope  in  R.  G's.  own 
handwriting,  which  was  proved  by 
two  witnesses.     She  also  enclosed  in 
her  lifetime,  in  another  paper  which 
was  so  found  by  the  administrator 
after   her    decease    several   other 
bonds,  among  which  was  one  from 
G.  P.  to  R.  G.,  on  which  there  was 
a  testamentary  indorsement,  in  fa- 
vour of  her  nephew,  the  son  of  G. 
P.  dated  five  years  before  her  death. 
On  the  envelope  of  the  last-men- 
tioned bonds,  the  words,  "  For  the 
heirs  of  G.  P.,"  was  written  in  the 
handwriting  of  R.  G.,  which  was 
also  proved  by  two  witnesses.    The 
papers  so  directed  and  indorsed  re- 
mained in  the  possession  of  R.  G., 
during  her  life  without  her  having 
made  any  delivery  of  them  in  any 
form,  or  having  communicated  the 
circumstance  to  any  one.   Held,  that 
the  papers  so  indorsed,  could  not  be 
admitted  to  probate,  as  a  will  in 
writing  of  R.  G.  Plumstead's  Afi- 
peal.  iv.  545 

3,  The  execution  of  a  will,  must  be 
proved  by  two  witnesses,  each  of 
whom  must  separately  depose  to  all 
facts  necessary  to  complete  the  chain 
of  evidence;  so  that  if  one  witness 
only  were  required,  the  will  would 
be  fully  proved  bv  the  evidence  of 
either.  Hock  v.  Hock.  vi.  47 

9.  The  issue  of  the  devisavit  -vel  non 
involves  the  validity  of  the  execution 
of  a  will  and  not  its  contents;  but  so 
far  as  the  contents  have  a  bearing 
on  the  question  of  execution,  they 
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are  pertinent.  In  connexion,  there- 
fore, with  evidence  of  a  conspiracy 
between  the  father  and  mother  o1 
the  testator,  and  of  fraud  and  impo- 
sition on  the  testator's  wife,  evidence 
that  the  estate  came  by  the  wife, 
that  it  was  valuable,  and  that  she 
had  been  practised  upon  to  induce 
her  to  consent  that  it  should  be  con- 
verted from  real  into  personal  estate, 
is  competent.  Patterson  v.  Patter- 
son, vi.  55 

10.  To  constitute  a  valid  will  for  the 
disposition  of  real  estate,  it  is  neces- 
sary that  it  should  be  reduced  to 
wnting  in  the  lifetime  of  the  testa- 
tor, and  proved  by  two  witnesses; 
but  signing  by  the  testator,  formal 
publication,  and  attestation  by  sub- 
scribing witnesses,  are  not  required. 
Rossetter  v.  Simmons  et  ux.     vi.  55 

11.  The  authentication  of  a  will  by  the 
requisite  number  of  witnesses,ismat- 
ter  of  law  for  the  determination  of  the 
court;  the  sanity  of  the  testator,  and 
all  questions  of  fraud,  belong  to  the 
jury.     Where,  therefore,  the  court 
confounded  these  questions,  and  sub- 
mitted to  the  jury  the  question  as  to 
the  due  execution  of  the  instrument, 
instructing  them  at  the  same  time 
that  it  was  necessary  to  prove  the 
testator's  knowledge  of  the  contents 
of  the  will  by  the  same  number  of 
witnesses  as  were  required  to  prove 
its  execution,  it  was  held  to  be  error. 
Lewis  v.  Lewis.  vi.  489 

12.  Where  the  execution  of  a  will,  by 
a  blind  or  illiterate  man,  is  proved 
by  two  witnesses,  one  witness  is  suf- 
ficient to  rebut  the  imputation,  that 
a  paper  of  the  contents  of  which  he 
was  ignorant  was  imposed  upon  him. 
So,  on  the  other  hand,  one  witness  is 
sufficient  to  set  aside  a  will  on  the 
ground  of  fraud.  Ibid. 

13.  Devise  of  parts  of  the  real  estate, 
and  the  whole  personal  estate  of  the 
testator,  after  payment  of  his  debts, 
to  his  daughter,  her  heirs,  executors, 
administrators,  and  assignees,  with 
an  executory  devise  over,  in  case 
she  should  die  in  her  minority  and 
without  lawful  issue.     If  she  die  in 
her  minority  and  without  lawful  is- 
sue, but  leaving  a  husband  surviving 
her,  the  yearly  income  or  profits  of 
the  real  and  personal  estate,  beyond 
what  was  expended  in  the  mainte- 
nance and  education  of  the  testator's 
daughter,  should  go  to  her  personal 
representative,  the  husband.    Case, 
of  Lefevre's  Afifreal.  vi.  556 


14.  Though  such  will  direct  that  the 
daughter  shall  be  maintained  and 
educated  out  of  the  estate,  at  the  di- 
rection and  discretion  of  her  guar- 
dians named  therein,  they  are  bound 
to  maintain  and  educate  her  out  of 
the  profits  of  the  estate  in  the  first 
instance,  and  cannot,  if  they  are  suf- 
ficient, break  in  upon  the  principal 
of  the  personal  estate,  for  the  pur- 
pose of  creating  a  greater  accumu- 
lation of  the  profits  of  the  real  es- 
tate. Ibid. 

15.  An  administrator  who  is  one  of  the 
plaintiffs  on  the  suit,  may  be  exam- 
ined as  a  witness  for  the  plaintiffs, 
after  he  has  executed  a  lease  to  the 
heirs  of  his  claims  to  commissions, 
and   has  paid    to  the  prothonota- 
ry  a  sum  sufficient  to  pay  all  the 
costs,  which  have  accrued  or  may 
accrue,  to  be  applied  to  such  pay- 
ment, let  the  verdict  be  as  it  may, 
unless  it  appear  that  he  is  in  danger 
of  being  involved  in  a  devastavif. 
Patton's  Administrators  v.  Ash. 

vii.  116 

16.  If  it  be  stated  in  the  record  »f  the 
Orphans'  Court,  of  the  proceedings 
for  the  sale  of  an  intestate's  land, 
that  certain  administrators  of  such 
intestate  came  into  court,  and  re- 
quested the  sale,  one  of  those  admi- 
nistrators cannot  afterwards  be  re- 
ceived in  a  suit  respecting  the  lands 
as  a  witness  to  prove  that  she  did 
not  consent  to  the  sale.  Sclin  v.  Sny- 
der.  vii.  166 

17.  A  co-heir  of  lands  descended  from 
an  intestate,  may  be  called  by  the 
defendant    as    a  witness  to  testify 
against  the  other  co-heirs  who  are 
plaintiffs,  where  he  is  not  a  party  to 
the  suit.  Nass  v.  Vanswearingcn. 

vii.  192 

18.  It  seems  a  person  may  be  compel- 
led to  testify,  though  his  evidence 
would  operate  against  his  interest  in 
another  action.  Ibid. 

19.  Where  a  man  retains  a  revocable 
instrument,  such  as  a  will,  and  with 
a  full  opportunity  to  revoke  it,  does 
not   do   so,  a   strong  presumption 
arises  that  he  wishes  it  to  stand, 
though  at  first  it  may  be  unfairly  ob- 
tained from  him.     But  no  such  pre- 
sumption can  arise,  where  soon  af- 
ter the  execution  of  the  instrument, 
he  is  taken  ill  and  dies:  or  where, 
from  the  time  of  execution  to  his 
death,  his  intellects  are  in  too  weak 
a  state  to  judge  of  the  propriety  of 
revocation.     The  jury  are  to  judge, 
whether  the  testator  was  in  such  a 
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state  of  mind,  as  enabled  him  to 
judge  of  the  propriety  of  cancelling 
a  will  obtained  by  fraud  or  undue  in- 
fluence. Irish  v.  Smith.  viii.  57£ 

20.  In  ejectment  the  probate  of  a  will 
is  firima  facie  evidence.      Dornick 
v.  Reichenbach.  x.  84 

Mere  feebleness  of  intellect,  short  of 
what  might  by  many  be  supposed 
to  amount  to  idiocy,  is  insufficient  to 
render  a  will  void.  Ibid. 

21.  A  man  who  had  two  children,  and 
was   seised  of  two  tracts  of  land, 
nearly  equal  in  value,  and  possessed 
of  personal  estate,  devised  one  tract 
to  one  child,  and  the  other  to  the 
family  of  the  other  child,  and  gave 
a   pecuniary  legacy  to   a    bastard 
grand-child.      He  afterwards   sold 
one  of  the  tracts  of  land,  and  in- 
curred debts  which  swept  away  the 
other,  and  died,  leaving  no  more  es- 
tate than  was  sufficient  to  pay  his 
debts,  and  the  legacy  to  his  illegiti- 
mate grand-child. 

22.  Held,    that  these   circumstances 
did  not  amount  to  an  implied  revo- 
cation of  his  whole  will.     Wogan  v. 
Small  xii.  141 

23.  Where  a  will  has  been  admitted 
to  probate  by  the  register,  and  the 
executor  has  acted  under  it,  although 
the  will  be  afterwards  revoked,  the 
accounts  of  such  executors  may  be 
filed  before  the  register,  and  pre- 
sented to  the  Orphans'  Court,  and 
they  are  bound  to  make  a  decree  in 
respect  to  them.     Peebles  dfifieal. 

xv.  39 

WITNESSES. 

See  APPEARANCE,  1.  ARREST,  1, 
2.  BILL  OF  EXCEPTIONS,  12. 
COURT,  16.  EVIDENCE.  FO- 
REIGN ATTACHMENT,  5,  6,  7. 
NOTARY  PUBLIC,  3.  PAUPER,  4. 
WILL,  9,  45,  6,  10,  11,  17,  18. 

1.  Subscribing  witnesses  are  not  essen- 
tial to  a  good  deed.    It  is  enough  if 
there  is  a  sealing  and  delivery;  and 
on  proof  of  the  handwriting  of  the 
obligor,  the  jury  may  presume  the 
sealing  and  delivery.  Long  v.  Ram- 
say, Executor  of  Long.   ^        \.  72 

2.  It  is  not  necessary  that  depositions 
of  witnesses,  taken  under  a  commis- 
sion, should  be  subscribed  by  the 
witnesses.     Moulson  v.  Hargrove. 

i.  201 

3.  A  witness  who  is  liable  to  an  action 
by  the  party  for  whom  he  is  called, 
in  case  that  party  should  not  reco- 
ver, but  who  is  protected  from  such 


an  action  by  the  statute  of  limitations, 
is  competent,  Ludloiv  v.  The 
Union  Insurance  Comfiany.  ii.  119 

4.  A  vendor  with  general  warranty  is 
a  good  witness  to  establish  a  title 
against  that  of  his  vendee.     Work  v. 
Lessee  of  M' Clay,  ii.  415 

5.  Where  the  only  subscribing  wit- 
ness to  a  receipt  had  made  his  de- 
position,   aad  remained  till    seven 
days  before  the  trial  within  the  ju- 
risdiction of  the  court,  and  was  not 
subpoenaed,  and  then  went  beyond 
the  jurisdiction  of  the  court,  without 
the  party  being  apprized  of  his  in- 
tention, his  deposition  was  held  good 
evidence.     Hamilton  v.  M'Guire. 

ii.  478 

6.  Query,  If  in  such  case  there  be  the 
name  of  another  person  signed  as 
witness  to  a  receipt  offered  in  evi- 
dence, who  is  not  produced,  his  hand- 
writing must  not  be  proved,     ii.  478 

7.  An  auctioneer  sold  goods  to  the  de- 
fendant and  committed  them  to  the 
care  of  the  plaintiff,  his  servant,  to 
be  delivered  to  the  defendant  on  his 
performing  certain  conditions.    The 
defendant  by  artifice,  and  without 
performing  the  conditions,  obtained 
the  possession.  Such  auctioneer  may 
be  a  witness  for  the  plaintiff  in  reple- 
vin for  the  goods.     Harris  v.  Smith. 

iii.  20 

8.  Proof  that  a  witness  offered  by  the 
defendant  had  said  about  two  years 
before  the  trial,   "that  every  cent 
which  should  be  recovered  in  that 
action,  would  be  deducted  out  of  his 
wife's  estate,"  does  not  render  him 
incompetent;  it  is  only  his  opinion  at 
the  time  of  taking  the  oath  which 
can  have  any  influence  upon  hiin. 
Fernsler  v.  Carlin.  iii.  130 

9.  Query,  Whether  a  witness's  think- 
ing himself  interested  at  the  time  of 
swearing,  when  he  really  is   not, 
renders  him  incompetent.         Ibid. 

10.  On  a  feigned  issue  between  creditors 
to  try  the  validity  of  a  bond  given 
by  an  insolvent,  the  obligor  is  a  good 
witness  to  prove  that  it  was  bona 

fide,  andfor  a  valuable  consideration. 
Wolfv.  Carothers.  iii.  240 

11.  Query,    Whether    such    obligor 
could,    on   cross    examination,    be 
compelled  to  answer  questions  tend- 
ing to  show  he  was  guilty  of  fraud 
in  relation  to  the  bond.  Ibid. 

12.  The  declarations  of  such  obligor, 
made  in  the  absence  of  the  obligee, 
are  not  evidence  to  destroy  the  bond. 

Ibid. 

13.  An  administrator,  who  was   the 
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intestate's  clerk,  is  a  good  witness 
in  a  suit  in  which  he  is  plaintiff,  to 
prove  a  book  to  be  the  book  of  ori- 
ginal entries  of  his  intestate,  and 
that  he  himself  made  certain  origi- 
nal entries  in  that  book,  if  it  do  not 
appear  that  there  are  any  persons 
living,  who  can  make  that  proof, 
and  the  other  clerks  of  the  intestate 
are  dead.  Ash  v.  Patton.  iii.  300 

14.  In  order  to  remove  the  objection  to 
a  plaintiff's  evidence,  on  the  ground 
that  he  is  liable  to  costs,  it  is  neces- 
sary that  not  only  the  costs  which 
had  accrued,  but  those  which  might 
accrue,  should  be  paid,  and  that  the 
plaintiff  should  stipulate  that  in  no 
event  should  these  costs  be  refund- 
ed. Ibid. 

15.  One  who  is  security  in  the  recog- 
nizance on  appeal,  may  be  discharged 
by  the  court,  and  other  security  taken 
in  his  stead,  in  order  to  make  him  a 
a  witness.  Salmon  v.  Kance^Lm.  3| 

16.  One  who  has  sold  part  of  the  land 
in  dispute,  for  a  bond,  without  war- 
ranty, is  a  good  witness  for  the  plain- 
tiff; nor  is  it  any  objection  to  him  that 
he  gave  the  vendee  a  covenant  of 
warranty  in  case  the  plaintiff  should 
recover;  for  he  swears  against  his 
own  interest.  Ibid. 

17.  If  a  writ  be  issued  against  two,  and 
only  one  be  taken,  and  the  suit  pro- 
ceed against  him  alone,  the  other 
is  not  excluded  from  being  a  wit- 
ness on  the  ground  that  he  is  a  party 
to  the  suit.  Purviance  v.  Dryden. 

iii.  402 

18.  A  witness  is  incompetent  on  the 
ground  of  interest,  who  is  offered  by 
the  plaintiff  to  prove  that  the  wit- 
ness received  the  money  for  which 
the  action  is  brought,  on  account  of 
a  firm,  in  which  he  and  the  defend- 
ant were  the  partners,  that  he  paid 
it  over  to  the  defendant,  who  paid 
it  away  principally  for  debts  of  his 
own,  contracted  before  the  partner- 
ship. Ibid. 

39.  In  ejectment,  a  person  who  had  a 
judgment  against  the  plaintiff's  in- 
testate, unpaid,  and  a  scire  facias 
upon  it  depending,  which  had  been 
served  on  the  tenant  of  the  land  in 
dispute,  but  the  personal  property 
was  manv  times  the  amount  of  the 
debt,  and  the  administratrix  hac 
given  security,  and  it  did  not  appear 
how  the  property  was  administered, 
was  held  to  be  a  competent  witness 
for  the  plaintiff.  Youst  v.  Martin 
iii.  423 

20.  The  plaintiff  is  a  competent  wit 


ness  to  prove  notice  to  the  defendant 

to  produce  a  deed.  Jordan  v.  Cooficr. 

iii.  564 

21.  It  is  no  objection  to  the  competen- 
cy of  a  witness,  that  he  believes  him- 
self interested  in  the  event  of  the 
suit,  when  in  fact  he  is  not  so.  Long 
v.  Bailey.  iv.  222 

22.  Nor  will  an  honorary  engagement 
which  cannot  be  enforced  at  law, 

^exclude  his  testimony.  Ibid. 

23.  A  witness  cannot  deprive  a  suitor 
of  his  testimony,  by  becoming  inte- 
rested, for  the  purpose  of  rendering 
himself  incompetent.  Ibid. 

24.  If  a  witness  state  his  impressions 
from  particular  circumstances,  with- 
out stating  what  those  circumstances 
were,  e.  g.  if  he  state,  that  "in  all 
the  different  conversations  with  I.  S. 
he  always  understood  the  said  1.  S. 
allowed  the  land  in  dispute  to  be  the 

Eroperty  of  C.  S."  and  nothing  more, 
is  deposition  cannot  be  read.  Samfi- 
son  v.  Samfisan.  iv.  329 

25.  A  witness  in  a  civil  suit  may  be 
compelled  to  give  evidence  which 
may  affect  his  interest,  provided  it 
does  not  tend  to  convict  him  of  a 
crime,  or  subject  him  to  a  penalty. 
Baird  v.  Cochran.  iv.  397 

26.  The  grantor  in  a  deed,  is  a  com- 
petent witness  to  prove  that  wheu 
he  executed   it   he   had  no  title. 
Brown  v.  Downing.  iv.  494 

27.  One  who  has  purchased  land  in  his 
own  name,  but  as  agent  and  trustee 
of  another,  to  whom  he  afterwards 
conveyed  the  legal  title,  is  a  good 
witness  to  prove  the  trust.         Ibid. 

28.  The  court  will  not  reverse  a  judg- 
ment for  errors,  which  an  inferior 
court  may  commit,  in  the  course  of 
a  preliminary  examination  of  a  wit- 
ness, which  is  totally  unnecessary 
to  his  admission.  Ibid. 

29.  A  witness  may  be  permitted  to 
swear  for  whom  an  application  was 
intended  by  the  person  who  put  it 
into  the  land  office.     Whether  he 
speaks  from  such  knowledge  as  will 
entitle  him  to  belief,  is  a  matter  of 
which  the  jury  are  to  judge.  Lessee 
of  Delaney  v.  Little.  iv.  503 

30.  The  holder  of  a  promissory  note 
drawn  in  favour  of  A.,  and  indorsed 
by  A.,  B.,  and  C.,  gave  up  the  note 
to  A. ,  and  took  a  bond  for  the  amount 
from  A.,  B.,  and  C.     Held,  that  in 
a  suit  in  the  name  of  the  holder  for 
the  benefit  of  A. ,  C.  was  a  compe- 
tent witness  for  A.  Juniata  Bank  v. 
Brown,  v.  226 

31.  A  stockholder  in  a  bank,  being  of- 
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fered  as  a  witness  in  favour  of  the 
bank,  executed  a  transfer  of  his  stock 
to  his  daughter,  then  at  a  distance, 
and  without  her  knowledge,  and  de- 
livered it  to  the  cashier  for  her  use: 
held,  that  he  thereby  became  a  com- 
petent witness.  Smith  v.  The  Bank 
of  Washington.  v.  318 

32.  One  of  two  executors,  defendants 
in  the  suit,  cannot  be  a  witness  for 
the  defendants  on  the  plea  of  non- 
assumfiserunt,  payment  and  set-off, 
though  all  the  costs  which  have  ac- 
crued have  been  paid,  as  well  as 
those  which  could  accrue  to  the  end 
of  the  suit.  Conrad  v.  Keyser.   v.  370 

33.  A  nominal  plaintiff,  in  whose  name 
a  suit  is  brought  by  the  party  bene- 
ficially interested,  is  a  witness  for 
the  latter  on  a  sum  sufficient  to  cover 
all  the  costs  being  paid  into  court. 
Brown  v.  Weir,  v.  401 

34.  One  who  has  made  an  assignment 
of  all  his  estate,  in  trust  to  pay  his 
debts,  and  to  return  the  surplus,  if 
any,  to  himself,  is  a  competent  wit- 
ness in  an  action  of  trover  brought 
by  his  assignees  against  one  of  his 
creditors  who  claims  to  hold  goods 
as  a  security  for  the  debt  due  from 
the  assignor;  because  the  interest 
which  the  witness  has  in  the  surplus 
is  balanced  by  his  interest  in  the  ap- 
plication of  the  property  in  the  hands 
of  the  defendant  to  the  extinguish- 
ment of  the  debt  due  to  him.  Jacoby 
et  al.  v.  Laussatt.  vi.  300 

35.  An  administrator,  who  is  one  of 
the  plaintiffs  in  the  suit,  may  be  ex- 
amined as  a  witness  for  the  plaintiffs, 
after  he  has  executed  a  release  to 
the  heirs  of  his  claims  to  commis- 
sions, and  has  paid  to  the  prothono- 
tary  a  sum  sufficient  to  pay  all  the 
costs,  which  have  accrued  or  may 
accrue,  to  be  applied  to  such  pay- 
ment, jet  the  verdict  be  as  it  may, 
unless  it  appear  that  he  is  in  danger 
of  being  involved  in  a  devastavit. 
Patton's  Adm.  v.  Ash.  vii.  116 

36.  Collateral  parol  promises  made  by 
the  vendor,  on  the  execution  of  ar- 
ticles, or  of  a  deed  to  indemnify  the 
vendee  against  incumbrances,   are 
merged  in  a  warranty  in  the  deed 
against   those    incumbrances,    and 
cannot  be  taken  advantage  of  in  a 
suit  for  the  purchase  money,  where 
they  are  not  alleged  as  proofs  of 
fraud.    It  follows  that  any  special 
damage  sustained  in  consequence  of 
the  non-performance  of  such  pro- 
mises is  not  evidence  in  such  suit, 
Share  v.  Anderson.  vii,  43 


37.  A  quit  rent  out  of  land  sold,  against 
which  there  is  a  covenant  of  war-- 
ranty  in  the  deed,  is  not  to  be  esti- 
mated and  deducted  from  the  pur- 
chase money,  but  only  the  arrear- 
ages. Ibid. 

38.  A  witness  stated,  in  the  course  of 
his  examination,  that  he  had  been 
sent  by  the  plaintiff,  in  whose  ser- 
vice he  was,  with  goods  to  the  de- 
fendant, and  received  orders  to  bring 
the  goods  back  unless  the  money 
was  paid,  but  that  the  defendant  ob- 
tained possession  of  the  goods  by 
stratagem,   and  refused  to  deliver 
them  unless  the  witness  would  re- 
ceive the  note  of  T.  R.  in  payment. 
Held,  that  it  did  not  appear  from 
the  whole  of  his  evidence,  that  he 
did  not  voluntarily  surrender  the 
possession  of  the  goods,   and  was 
therefore  not  liable  to  an  action  by 
the  plaintiff  for  a  breach  of  orders, 
his  competency  was  not  affected. 
Wilmarth  and  another  v.  Mount  ford 
and  another.  viii.  124 

39.  Where  evidence  has  been  given 
from  which  the  jury  may  infer  that 
a  lottery  ticket  had  been  actually  in 
his  possession,  the  plaintiff  is  a  com- 
petent witness  to  prove  its  loss.  Sny- 
der,  for  the  use  of  Etter,  v.  Wolfey 
and  another,  surviving  Obligors  of 
Hififile  and  Gish.  viii.  328 

40.  Whether  a  witness,  whose  depo- 
sition is  offered  in  evidence,  be  able 
to  attend  the  trial  or  not,  is  a  matter 
which  the  court  below  are  to  inquire 
into  and  decide.  Vincent  v.  The  Les- 
see of  Huff.  viii.  381 

41.  Where  an  action,  brought  in  the 
name  of  one,  is  afterwards  marked 
to  the  use  of  another,  before  the 
plaintiff  on  the  record  can  give  evi- 
dence, he  should  release  all  interest 
in  the  action,  and  the  costs,  up  to  the 
time  of  marking  it  to  the  use  of  ano- 
ther, should  at  least  be  paid.  Richter 
v.  Sclin;  viii.  425 

42.  If  it  does  not  distinctly  appear  that 
a  witness  is  interested,  the  court  will 
not  reverse  the  judgment,  because 
the   evidence   has   been  received. 
Irish  v.  Smith.  viii.  573 

43.  Where  a  chose  in  action  is  equita- 
bly assigned,  and  suit  is  afterwards 
brought  by  the  assignee,  in  the  name 
of  the  assignor  for  his  use,  the  as- 
signor, if  he  have  no  intesest,  is  a 
competent  witness  for  the  plaintiff. 
Fettermari  v.  Plummets  Adminis- 
trator, ix.  20 

44.  The  indorser  of  a  promissory  note 
is  not  a  competent  witness  in  a  suit 
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against  the  maker,  to  prove  that 
though  drawn  as  a  note  of  business, 
and  so  discounted  by  the  holder,  it 
was  really  in  its  origin  a  note  for 
the  accommodation  of  the  indorser, 
especially  if  the  indorser  gave  a  note 
of  indemnity  to  the  maker  when  the 
note  was  given.  Bunk  of  Montgo- 
mery v.  Walker.  \y.  L'29 

45.  A  plaintifi'on  the  record,  in  :in  ac- 
tion of  trespass  dc  bouts  asfiortatix, 
may  assign  his  interest  and  become 
a  witness;  but  it  seems  that  a  plain- 
tiff in  slander,  assault  and  battery, 
or  crim.  con.  could  not.   North  v. 
Turner.  ix.  244 

46.  An  assent  to  such  assignment  by 
absent  persons,  will  be  presumed 
where  it  is  matter  for  a  valuable 
consideration,   and  is  beneficial   to 
them.  Ibid. 

47.  A  plaintiff  on  record,  after  assign- 
ment of  his  interest,  may  be  a  wit- 
ness on  paying  sufficient  to  cover  all 
the  costs  that  have  accrued  or  may 
accrue,  without  an  express  stipula- 
tion not  to  claim  any  return.      Ibid. 

48.  One  of  two  joint  obligors  not  sum- 
moned, is  not  a  witness  for  the  other 
who  is  summoned,  to  prove  under 
notice  of  set-off,  a  debt  due  from  the 
plaintiff  to  the  witness,  though  the 
witness  is  released  by  the  defendant. 
Henderson  v.  I^envis.  ix.  379 

49.  A  trustee  of  an  insolvent  debtor 
who  releases  all  his  claims  as  credi- 
tor to  the  insolvent,  is  a  good  witness 
on  his  behalf  in  a  suit  in  the  insol- 
vent's name  for  the  use  of  his  credi- 
tors. Stoever  v.  Sloever.        ix.  434 

50.  A  grantor  without  general  war- 
ranty, is  a  competent  witness  in  fa- 
vour of  the  grantee,  and  if  he  has 
conveyed    with    an    understanding 
that  the  property  is  still  to  be  his, 
merely  that  the  'grantee  may  carry 
on  the  suit,  it  goes  only  to  his  credi- 
bility. Domic fc  v.  Reichcnbach.  x.  84 

51.  The  defendant  cannot  call  a  per- 
son on  his  behalf  as  a  witness  where 
the  plaintiff  has  contracted  that  the 
witness'  right  shall  depend  on  the 
event  of  the  question  to  be  deter- 
mined in  the  suit.     Robinson  v.  El- 
dridge.  x-  140 

52.  In  a  suit  against  the  surety  in  a  re- 
cognizance for  a  stay  of  execution, 
one  of  the  defendants  against  whom 
judgment  was  obtained  in  the  origi- 
nal suit,  is  not  a  competent  witness 
for    the    defendant.      Milliken   v. 
Brown.  x.  188 

53.  An  agent  is  a  competent  witness  to 
prove  his  own  authority  byparol,  to 

Vor..  xv. 


make  a  parol  lease.    M'Gunnagle 
v.  Thornton.  x.  251 

54.  One  who  had  been  a  stockholder 
in  a  company,  and  had  transferred 
his  nine  shares  of  stock  therein  to  the 
company,  with  a  guarantee  that  they 
should  sell  at  par,  is  not  a  competent 
witness  for  the  company,  in  a  suit 
brought  by   them    to  recover  the 
amount  due  by  a  person  who  sub- 
scribed to  their  stock,  if  such  shares 
arc  still  held  by  the  company,  and 
the    market    price    is    under   par. 
Crayble  v.    York,    &c.    Turnfdkc 
i'mnfiany.  x.  1?69 

55.  Where  such  grants  arc  made  of 
the  same  land  to  contending  claim- 
ants, with  a  general  warranty,  the 
widow  of  the  grantor  is  a  witness  in 
an  ejectment  by  one  against  the  oth- 
er, for  her  interests  arc  in  equili- 
brio.  Brindle  v.  M'llvaine.   x.  28J 

56.  In  a  suit  against  an  agent  to  reco- 
ver back  money  improperly  paid  to 
him,  on  the  ground  that  there  was 
nothing  due  to  the  principal,    on 
whose  account  he  received  the  mo- 
ney, the  principal  is  a  witness  for 
the  agent  who  alleges  payment  over 
without  notice.  Seidclv.  Peckioorth. 

X.  442 

57.  One  who  has  given  his  bond  and 
judgment  as  a   collateral    security 
for  a  note  indorsed  by  the  defendant, 
is  not  a  competent  witness  for  the 
defendant  in  a  suit  brought  against 
him  as  an  indorser,  to  prove  that  the 
note  is  paid.   Sterling  v.   The  Ma- 
rietta and   Susr/uehanna    Trading 
Comfiany.  xi.  179 

58.  The  drawer  of  an  accommodation 
note  is  not  competent  to  prove  pay- 
ment, in  a  suit  against  the  indorser. 

Ibid. 

59.  Evidence  to  discredit  a  witness, 
must  go  to  his  general  character, 
and  not  to  particular  acts  of  miscon- 
duct.   Wike  v.  Lightncr.        xi.  l'J8 

60.  A  witness  called  to  discredit  ano- 
ther   witness,    cannot    be    asked, 
"  Have  you  ever  heard,  of  others, 
whether  he  was  a  dishonest  man, 
or  bore  a  bad  character?  Ibid. 

61.  If  a  witness,  on  being  asked  whe- 
ther he  would  believe  a  witness  who 
had  been  examined  on  the  opposite 
side  on  his  oath,  answer,  "I  would 
not  place  as  much  confidence  in  his 
testimony  as  in  that  of  a  man  of 
integrity,"  it  is  not  evidence.     Ibid. 

62.  After'  a  pn.per  has  been  read  to 
the  jury,  and  evidence  given  by  the 
opposite  side,  of  declarations  of  one 
of  the  parties  to  the  suit,  as  to  whore 
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it  was  found,  that  party  cannot  be 
examined,  to  prove  where  the  pa- 
per was  found,  in  contradiction  to 
his  declarations.  Lodge  v.  Phifiher. 
xi.  333 

63.  A  witness,  who,  though  a  man  of 
business,  and  much  conversant  with 
writings,  had  never  been  employed 
in    detecting   forgeries,  cannot   be 
asked  whether  papers  proved  to  be 
in  the    handwriting  of  a  particular 
person,  and  a  paper  alleged  to  have 
been  forged,  are,  in  his  opinion,  in 
the  same  handwriting.  Ibid. 

64.  It  seems,   that  such   a    question 
would  not  be  proper,  even  to  an  ex- 
pert in  the  examination  of  writings. 

Ibid. 

65.  A    plaintiff'    executor,  who  has 
paid  all  the  costs  which  have  ac- 
crued, or  which  may  accrue  in  the 
suit,  is  not   a   competent  witness, 
without  having  released  the  com- 
missions to  which  he  may  be  enti- 
tled on  the  money  to  be  recovered. 
Anderson  et  al.  Executors  of  Por- 
ter, v.  Weff,  xi.  208 

66.  If  a  person,  called  to  prove  what 
a  deceased  witness  testified,  states, 
that  he  recollects  the  amount  and 
substance    of    what    the    deceased 
said;  that  he  recollects  that   there 
was  a  cross  examination,  but  can- 
not recollect  what    questions  -were 
fiut,  he  cannot  be  1'eceived  as  a  wit- 
ness.   Watson  v.  Gilday.        xi.  337 

67.  In  an  action  by  the  indorser  against 
the  maker  of  a  promissory  note, 
the  indorser  is  a  competent  witness 
to  prove  that  the  defendant  had  no- 
tice of  the  indorsement  before  he 
acquired  a  claim  upon  the  indorser, 
which  he  had  given  in  evidence  as 
a  set-off.  Zeigler  v.  Gray.      xii.  42 

68.  Where  a  bond  has  been  assigned, 
with  a  guarantee  by  the  assignor 
for  the  payment  of  it,  the  guaran- 
tee runs  with  the  bond;  into  whose- 
eyer  hands  it  may  pass;  and  the  as- 
signor is  not  a  competent  witness, 
in  a  suit  brought  by  a  subsequent 
assignee,  to  prove  matters  tending 
to  show  that  the  bond  has  been  dis- 
charged. Reed  for  the  use,  &c.,  \. 
Garvin  et  al.  xii.  100 

69.  A  plaintiff,  who  pending  the  ac- 
tion, assigns  all  his  interest  in  the 
claim  he  is  prosecuting  to  a  third 
person  to  whom  he  is  indebted,  to 
whose  use  the  action  is  marked,  and 
who  thereupon  acknowledges  under 
hand  and  seal,  that  his  debt  is  satis- 
fied, to  the  amount  of  the  plaintiff' 's 
claim  against  the  defendant,  and  re- 


leases him  from  the  same,  is  upon 
paying  the  costs  a  competent  wit- 
ness. Willing  v.  Peters.  xii.  177 

70.  A  commissioner  of  the  township 
of  Moyamensing,  who  is  a  taxable 
inhabitant,  actually  assessed  and  ra- 
ted as  an  inhabitant,  and  the  owner 
of  real  estate  in  the  said  township, 
but  who  has  paid  all  the  taxes  as- 
sessed upon  him,  is  a  competent 
witness  for  the  township,  by  virtue 
of  the  act  of  the  2d  of  Jfiril,  1822, 
in  a  suit  instituted  prior  to  the  pas- 
sage of  the  act.  M'Farland  v.  Com- 
missioners of  Moyamensing.  xii.  227 

71.  A  witness,  after  having  refreshed 
his  memory  by  the  inspection  of  a 
paper,  may  be  asked  whether  the 
articles   mentioned   in   the    paper 
were  sold  to  the  plaintiff.  Babb  \. 
Clcmson.  xii.  328 

72.  It  is  no  objection  to  the  compe- 
tency of  a  witness,  that  his  testimo- 
ny would  tend  to  clear  him  of  a 
fraud,  imputed  to  him  by  another 
witness.  Ibid. 

73.  A  party,  against  whom  a  witness 
is  produced,  has  a  right  to  ask  him 
every  thing  which  may  in  the  slight- 
est degree  affect  his  credit;  he  may 
therefore  ask  him  whether  the  par- 
ty for  whom  he  is  a  witness  did  not 
purchase  the  witness's  real  estate 
at  the  request  af  the  witness.  Ca- 
meron v.  Montgomery.        xiii.  129 

74.  Whether  one  who  has  a  share  in 
the  profits  of  a  commercial  firm, 
under  an  agreement  not  to  be  liable 
for  losses,  be  a  dormant  partner  or 
not,  and,  as  such,  answerable  for 
the  debts  of  the  firm:  he  is  not  a 
competent  witness  for  the  firm  in  an 
action  in  which  they  are  plaintiffs, 
unless  he  has  executed  a  release  of 
all  his  interest  in  the  suit;  in  which 
case  he  is  competent,  because,  ad- 
mitting his  liability  for  debts,  his 
interest  is  too  remote  to  affect  his 
competency;  provided  there  be  no 
evidence  of  the  liability  of  the  other 
partners  to  pay  the  debts  of  the  firm. 
Curcicr  et  al.  v.  Pennocfc.      xiv.  51 

7.5.  W.  was  bound  for  surety  for  E. 
in  a  bond  to  M.  R.  having  brought 
suit  against  S:  S.  paid  to  M.  the 
amount  due  on  R's.  bond  to  him,  and 
took  the  bond  with  a  view  to  set  off 
in  the  suit  brought  against  him  by 
R.,  and  an  agreement  was  indorsed 
upon  the  bond,  that  the  money 
should  be  repaid  by  M.  if  the  set- 
off  was  not  allowed.  On  the  trial 
of  the  action,  upon  the  agreement, 
brought  by  S.  against  M.  to  recover 
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back  the  money  paid  by  the  former  i 
to  the  latter,  in  which  the  principal ' 
question  was,  whether  the   set-off' 
had  been  allowed,  W.,  the  surety, 
was  held  not  to  be  a  competent  wit- 
ness for  the  defendant,  being  direct- 
ly interested  in  the  event  of  the  suit. 
Reigart  v.  ffix.  xiv.  134 

76.  The  creditor  of  a  deceased  per- 
son may  be  a  witness  for  his  person- 
al representative,  where  it  does  not 
appear  with  certainty  that  the  es- 
tate is  insolvent.  Boyer  v.  Kendall. 
xiv.  178 
WOOD. 

1.  Under  the  act  of  the  10th  of  Marc/1,- 
1817,  the  officer  appointed  by  the 
corporation  of  the  city  of  Philadel- 
phia for  the  cording  of  wood,  has  no 
right  to  enter  on  a  private  wharf  or 
landing  unless  wood  be  taken  there 
which  is  subject  to  seizure,  and  the 
owner  may  lawfully  prevent  the  offi- 
cer from  coming  there  for  other  pur- 
poses. Commonwealth  v.  Gillam. 

viii.  50 

2.  The  ordinance  of  the  city  of  Phi- 
ladelphia, of  the  28th  of  January, 
1808,  is  so  far  as  it  concerns  private 
wharves  or  landings,  superseded  by 
the  act  of  the  10th  of  March,  1817. 

Ibid. 

WORDS. 
See  SLANDER.  1,  10. 

WRIT  OF  ERROR. 

See  ARBITRATION,  24.  BAIL,  4.  CER- 
TIORARI,  3.  ERROR.  EXECUTOR,  5. 
FEIGNED  ISSUE,  1,  2,  3.  HABEAS 
CORPUS,  2.  SUPREME  COURT,  1,2,3. 

1.  The  court  will  not  quash  a  writ  of 
error,  because  the  oath,  that  it  is  not 
intended  for  delay,  was  made  before 
the  trial  of  the   cause.     Miles  v. 
O'Hara.  \.  32 

2.  When  the  opinion  of  the  court  be- 
low is  filed,  according  to  the  act  of 
the  24th  of  February,  1806,  a  writ 
of  error  may  be  prosecuted,  without 
a  bill  of  exceptions  having  been  seal- 
ed. Downing  v.  Baldwin.        i.  298 

3.  If  a  statement  of  facts  be  necessary 
in  order  to  understand  the  opinion 
of  the  court,  it  must  appear  upon 
the  record;  but  not  otherwise.  Ibid. 

4.  A  writ  of  error  does  not  lie  upon  an 
order  made  by  the  court  below,  to 
discharge  a  juror.     Eichelberger  v. 
Nicholson.  i.  430 

5.  A  judge  who  files  his  opinion  under 
the  act  of  the  24th  of  February, 
1806,  cannot  be  compelled  to  return 
the  evidence  on  which  that  opinion 
was  founded.  Bassferv.  Niesly.  i.431  i 


6.  There  is  nothing  in  the  act  which 
prevents  the  proceeding  by  way  of 
bill   of  exceptions,    although    the 
opinion  of  the  court  be  filed.      Ibid. 

7.  It  seems,  however,  to  be  the  duty 
of  the  court  to  permit  (under  certain 
regulations)  the  necessary  evidences 
to  be  placed  on  the  record,  without 
a  formal  bill  of  exceptions,        Ibiil. 

8.  Query,  Whether  a  landlord  of  the 
defendant  who  has  been  active  in 
defending  the  ejectment,  but  is  no 
party  on  the  record,  can  sue  out  a 
writ  of  error,  and  make  the  oath, 
and  give  the  security  required  by 
law?     Vanhorn  v.Frick.        iii.  278 

9.  A  writ  of  error  does  not  lie  upon  a  re- 
fusal by  the  court  below  to  strike  off 
an  appeal  from  the  award  of  arbitra- 
tors. Kendrick  v.  Overstreet.  iii.  357 

10.  A  writ  of  error  takes  its  effect  from 
the  time  of  its  delivery  to  the  pro- 
thonotaiy  of  the  Common  Pleas,  not 
from  the  time  of  its  issuing.   Frantz 
v.  Kaser.  iii.  395 

11.  In  computing  the  twenty  days,  in 
which  a  writ  of  error  is  not  permit- 
ted on    an   award   of  arbitrators, 
either  the  day  of  filing  the  award,  or 
the  day  of  filing  the  writ  of  error  is 
excluded.  Ibid. 

12.  A  writ  of  error  does  not  lie  upon 
proceedings  in  domestic  attachment. 
Lewis  v.  Wallick.  iii.  410 

13.  The  court  will  not  decide  on  al- 
leged errors  in  the  execution,  if  the 
writ  of  eiTor  does  not  mention  the 
execution.   M'Farlin  v.  M'Doivell. 

iii.  413 

14.  A  writ  of  error  lies  on  the  report 
of  arbitrators  appointed  under  the 
act  of  the  20th  ot  March,  1810.     Si- 
card  v.  Peterson.  iii.  468 

15.  A  cause  is  well  removed  by  writ 
of  error,  though  the  recognizance  of 
bail  be  not  conformable  to  law,  but 
the  writ  will  not  operate  as  a  super- 
sedeas.  Magill  y.  Kauffman.  iv.  317 

16.  Where  a  writ  of  error  is  brought 
by  the  plaintiff,  this  court  may  enter 
such  judgment  as  ought  to  have  been 
entered    below;   but    where   it  is 
brought  by  the  defendant  the  judg- 
ment can  only  be  reversed.    Sioear- 
ingen's    Executor   v.    Pendleton's 
Executrix.  iv.  389 

17.  A  writ  of  error  does  not  lie  in  a 
manner  in  which  the  court  below 
are  entitled  to  exercise  a  discretion, 
on  a  view  of  all  the  circumstances  of 
the  case.     Renninger  v.  Thompson 
and  another.  vi.  1 

18.  If  the  affidavit  required  by  the  6th 
section  of  the  act  of  the   llth  of 
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March,  1809,  to  be  made  on  pur- 
chasing a  writ  of  error,  be  not  filed 
until  atter  the  writ  is  issued,  and  the 
record  returned  to  this  court,  it  is  too 
late.  Seal  and  another,  Adminis- 
trators v,  Patterson.  vi.  89 

19.  The  affidavit  cannot  be  dispensed 
with,  because  the  plaintiff  in  error 
is  an  administrator.  Ibid. 

20.  Upon  .a    judgment   in   trespass 
against  several  defendants,  one  alone 
cannot  maintain  a  writ  of  error.  Fot- 
terall  v,  Floyd.  vi.  315 

21.  It  seems,  that  one  may  take  out  a 
writ  of  error  in  the  name  of  all;  and 
if  the  others  refuse  to  join  in  the  pro- 
secution of  it,  they  may  be  sum- 
moned to  the  court  of  error  and  se- 
vered, after  which  he  who  sued  out 
the  writ  may  go  on  alone;  or  a  rule 
may  be  made  on  those  who  are  named 
as  plaintiffs  in  a  writ  of  error,  and 
do  not  appear,  either  to  appear  and 
join  in  the  prosecution  of  it,  or  sub- 
mit to  be  severed.  Ibid. 

22.  A  writ  of  error  does  not  lie  upon 
an  order  of  the  Court  of  Common 
Pleas  staying  proceedings  on  a  bail 
bond,  though  the  bail  bond  suit  had 
been  previously  arbitrated  and  an 
award  had  been  made  in  favour  of  the 
plaintiff.  Roofi  and  another,  Execu- 
tors of  Brubacker,  assignees  of  the 
Sheriff  v.  Meek  and  another,  vi.  542 

23.  Writ   of  error    ordered   to  be 
amended  by  the  pr&cifie.      Guhr 
and  another  v.  Chambers,    viii.  157 

24.  If  the  parties  submit  their  case  to 
arbitrators,  who  are  to  make  a  report 
in  writing  to  the  court,  of  "all  legal 
points  and  objections  reported,  upon 
exceptions  filed  to  the  decisions  of 
the  arbitrators,"  the  opinion  of  the 
court  below  upon  such  points,  is  not 
the  subject  of  a  writ  of  error.     The 
case  stands  on  the  same  footing  as  a 
case  stated,    fuller  v.  Trevor  and 
another.  viii.  529 

25.  The  court  below,  having  arrested 
a  judgment  obtained    by   husband 
and  wife,  for  slander  of  the  wife,  for 
which  they  sued  out  a  writ  of  error, 
this  court  abated  the  writ,  because  it 
appeared  the  wife  had  since  died. 
Stroofi  et  ux.  v.  Swartz.         xii.  76 

26.  This  court  will  not,  in  general, 
proceed  upon  a  writ  of  error,  con- 
trary to  the  agreement  of  the  par- 
ties;  but  the  rule  is  not   applica- 
ble to  the  case  of  a  judgment  of  im- 
prisonment for  life.     Smith  v.  The 
Commonwealth.  xiv.  69 

27.  In  suits  on  bonds,  which  were  the 


consideration  money  of  land  sold, 
the  parties  agreed  by  writing  filed 
in  the  cause,  that  the  title  was  de- 
fective for  part  of  the  land,  that  the 
plaintiff  was  to  deliver  a  good  title, 
and  that  if  a  good  title  should  be  de- 
livered, the  defendant  claimed  a  de- 
duction of  various  items  stated,  and 
that  the  court  should  determine  the 
legality  of  these  claims,  and  auditors 
should  settle  the  amount:  held,  that 
the  court,  after  deciding  that  the 
plaintiff  could  not  give  a  good  title 
for  two  sevenths  of  the  portion  of 
the  land  in  question,  might  set  aside 
the  agreement  so  far  as  to  order  a 
trial,  and  that  their  decision  on  the 
point  was  not  a  subject  of  a  writ  of 
error.  Fuhveiler  v.  Baugher. 

xv.  45 
WRITS. 
See  VARIANCE. 

There  is  a  difference  between  writs 
which  are  erroneous,  and  those 
which  are  issued  irregularly,  and 
by  the  fault  of  the  party.  Allison  v. 
Rheam.  iii.  139 

WRITTEN  INSTRUMENT. 

S&rPAROL  EVIDENCE,  10,  11,  12. 

1.  The  court  is  to  give  the  construc- 
tion of  a  written  instrument,  except 
where  it  cannot  be  understood  with- 
out reference  to  facts  dehors  the 
writing;  and,  in  that  case,  the  jury 
are  to  judge  of  the  whole  together. 
Watson,  Administrator  of  Davis,  v. 
Blaine  et  al.  Executors  of  Blaine. 

xii.  131 

2.  Where  a  writing  contained,  in  the 
first  part  of  it,  a  certificate  that  A. , 
prior  to  its  execution,  had  sold  to  B. 
seven  hundred  acres'  of  land,  and 
that  a  survey,  made  by  S.  L.,  the 
deputy    surveyor,    containing  two 
hundred  and  nineteen  acres,  seven- 
ty-six perches,  and  the  allowance  oj 
six  her  cent.,  was  part  of  the  of  ore- 
said  tract,  for  which  the  said  B.  had 
paid  him  four  pounds  Jive  shillings, 
specie,  per  acre;  and  then  followed 
a  covenant,  by  the  said  A.  to  make 
to  the  said  B.  or  his  assigns,  a  deed 
of  conveyance  for  the  aforesaid  two 
hundred  and  nineteen  acres,  and  se- 
venty-six perches,  clear  of  every  in- 
cumbrance,    &c.     Held,   that  the 
payment  of  four  pounds  five  shil- 
lings, specie,  per  acre,  referred  only 
to  the  two  hundred  and  nineteen 
acres  and  seventy-six  perches,  and 
not  to  the  whole  tract  of  seven  hun- 
dred acres.  Ibid. 
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